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RULES OF THE COURT OF CLAIMS OF THE 
STATE OF ILLINOIS 

TERMS OF COURT 

Rule 1. The Court shall hold a regular session a t  the 
Capital of the State on the second Tuesday of January, May 
and November of each year, and such special sessions at such 
places as it deems necessary to expedite the business of the 
Court. 

PLEADINGS 

Rule 2. Pleadings and practice, as provided by the Civil 
Practice Act of Illinois and the Rules of the Supreme Court of 
Illinois, shall be followed except as herein otherwise provided. 

Rule 3. The original and five (5 )  copies of all pleadings 
shall be filed with the Clerk a t  Springfield, Illinois. In order 
that the files in the Clerk’s office may be kept under the system, 
commonly known as “flat filing”, all papers presented to the 
Clerk shall be flat and unfolded. Such papers need not have a 
cover. 

Rule 4. ( a )  Cases shall be commenced by a verified com- 
plaint, which shall be filed with the Clerk of the Court. A party 
filing a case shall be designated as the claimant, and either the 
State of Illinois or the Board of Trustees of the University of 
Illinois, as the case may be, shall be designated as the respondent. 
The  Clerk will note on the complaint, and each copy, the date 
of filing, and deliver one of said copies to the Attorney General 
or to the Legal Counsel of the Board of Trustees of the Uni- 
versity of Illinois. Joinder of claimants in one case is permitted, 
as provided by the Civil Practice Act of Illinois. A claimant, or his 
attorney, may sign the complaint, and any person with knowledge 
of the facts therein set forth may verify a complaint. 

(b) In all cases filed in this Court, all claimants not ap- 
pearing pro se must be represented of record by a member of the 
Illinois Bar residing in Illinois. Any attorney in good standing, 
duly admitted to practice in the State where he resides, may, 
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upon motion, be permitted to appear of record, and participate 
in a particular case. If the name of a resident Illinois attorney 
appears on a. complaint, no written appearance for such attorney 
need be filed, but withdrawal and substitution of attorneys shall 
be in writing, and filed in the case. 

( c )  The  complaint shall be printed or typewritten, and 
shall be captioned substantially as follows: 

I N  T H E  C O U R T  OF CLAIMS OF T H E  
STATE OF ILLINOIS 

I A.B., 
Claimant 

vs 
STATE OF ILLINOIS or THE No. 

BOARD OF TRUSTEES OF 
T H E  UNIVERSITY O F  
ILLINOIS, 

Respondent 

Rule 5. ( a )  The  claimant shall state whether or not his 
claim has been presented to any State department or officer 
thereof, or to any person, corporation or tribunal, and, if so pre- 
sented, he shall state when, to whom, and what action was taken 
thereon. 

(b) The  claimant shall in all cases set forth fully in his 
petition the claim, the action thereon, if any, on behalf of 
the State or the Board of Trustees of the University of Illinois, 
what persons are owners thereof, or interested therein, when 
and upon what consideration such persons became so interested; 
that no assignment or transfer of the claim, or any part thereof, 
or interest therein, has been made, except as stated in the peti- 
tion; that the claimant is justly entitled to the amount therein 
claimed from the State of Illinois or the Board of Trustees of the 
University of Illinois, after allowing all just credits; that claimant 
believes the facts stated in the petition to be true. If the claimant 
shall, after the filing of his complaint in the Court of Claims, 
commence a proceeding in another tribunal against any other 
person or persons for damages arising out of the same transac- 
tion, then, in that event, the complaint pending in the Court of 



Claims will be continued generally until the final disposition of 
said proceeding. 

( c )  If the claimant bases his complaint upon a contract, 
or other instrument in writing, a copy thereof shall be attached 
thereto for reference. 

Rule 6. A bill of particulars, stating in detail each item 
of damage, and the amount claimed on account thereof, shall 
be attached to the complaint in all cases. 

Rule 7. If the claimant be an executor, administrator, 
guardian or other representative appointed by a judicial tribunal, 
a duly certified copy of the record of appointment must be filed 
with the complaint. 

Rule 8. If the claimant dies pending the suit, the death 
may be suggested on the record, and the legal representative, on 
filing a duly certified copy of the record of appointment as exe- 
cutor or administrator, may be admitted to prosecute the suit 
by special leave of the Court. It is the duty of the claimant’s 
attorney to suggest the death of the claimant when that fact 
first becomes known to him. 

Rule 9. Where any claim has been referred to the Court 
by the Governor, or either House of the General Assembly, any 
party interested therein may file a verified Complaint at  any time 
prior to the next regular session of the Court. If no such person 
files a complaint, as aforesaid, the Court may determine the case 
upon whatever evidence it shall have before it, and, if no evidence 
has bcen presented in support of such claim, the case may be 
stricken from the docket with or without leave to reinstate, in 
the discretion of the Court. 

Rule 10. A claimant desiring to amend his complaint may 
do so at any time before he  has closed his testimony, without 
special leave, by filing the original and five ( 5 )  copies of an 
amended complaint, but any such amendment shall be subject 
to the objection of the respondent, made before or at final hear- 
ing. Any amendments made subsequent to the time the claimant 
has closed his testimony must be by leave of Court. 

Rule 11. The  respondent shall answer within thirty (30) 
days after the filing of the complaint, and the claimant may reply 
within fifteen (15) days after the filing of said answer, unless the 
time €or pleading be extended; provided that, if the respondent 
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shall fail so to answer, a general traverse or denial of the facts set 
forth in the complaint shall be considered as filed. 

EVIDENCE 

Rule 12. At the next succeeding session of the Court after 
a case is a t  issue, the Court, upon the call of the docket, shall 
assign the case to a commissioner, who, within a reasonable time, 
shall set the time and place for the hearing, and notify opposing 
counsel in writing. If the Court, or a Judge thereof, decides to 
hear a case, the Clerk will send out notices of the time and place 
of the hearing. 

Rule I?. ( a )  All evidence shall be taken in writing in the 
manner in which depositions in chancery are usually taken. When 
the evidence is taken, and the proofs in a case are closed, the 
evidence shall be transcribed, and the original and two ( 2 )  
copies thereof shall be filed with the Clerk within twenty (20) 
days of the completion of the hearing. 

The  format of the transcript of evidence shall conform 
to that of court reporters as nearly as practicable. Double spacing 
shall be used for each question and answer, and double or triple 
spacing shall be used between each question and answer. Letter or 
legal size paper shall be used, and margins shall be of suitable 
size. 

( c )  An index, identifying the names of the witnesses, shall 
be included in the transcript of evidence. The  index shall further 
disclose the pages on which the testimony of each witness appears. 

Rule 14. All costs and expenses of taking evidence on 
behalf of the claimant shall be borne by the claimant, and the 
costs and expenses of taking evidence on behalf of the respondent 
shall be borne by the respondent. 

Rule 15. If either party fails to file the evidence as herein 
required, the Court may, in its discretion, proceed with its de- 
termination of the case. 

Rule 16. All records and files maintained in the regular 
course of business by any State Department, commission, board 
or agency of the respondent, the State of Illinois or the Board of 
Trustees of the University of Illinois, and divisions and agencies 
under the control of such Board of Trustees, and all departmental 

( b )  
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reports made by any officer thereof relating to any matter or case 
pending before the Court shall be prima facie evidence of the . 
facts set forth therein; provided, a copy thereof shall have been 
first duly mailed or delivered by the Attorney General or the Legal 
Counsel of the Board of Trustees of the University of Illinois to 
the claimant, or his attorney of record, and the original and four 
(4)  copies filed with the Clerk. 

Rule 17. ( a )  In any case in which the physical condition 
of a claimant or claimants is in controversy, the Court may order 
him, or them, to submit to a physical examination by a physician. 
The  order may be made only on motion for good cause shown, 
and upon notice to the claimant to be examined, or his attorney, 
and to all other claimants, or their attorneys, if any, and shall 

' specify the time, place, manner, conditions and scope of the 
examination, and the person or persons by whom it  is to  be made. 

(b)  If requested by the claimant examined, respondent shall 
. deliver to him a copy of a detailed written report of the examining 

physician setting out his findings and conclusions. After such 
request, and delivery to the claimant of such detailed written 
report, respondent shall be entitled, upon request, to receive from 
the claimant examined a like report of any examination previously 
or thereafter made of the same physical condition. If the claimant 
examined refuses to deliver such report or reports, the Court, on 
motion and notice, may make an order requiring delivery on such 
terms as are just, and, if a physician fails or refuses to  make such a 
report, the testimony of such physician may be excluded, if offered 
at the hearing of the case. 

ABSTRACTS AND BRIEFS 

Rule 18. In all cases where the transcript of the evidence, 
including exhibits, exceeds seventy-five (75) pages in number, 
claimant shall furnish in sextuplicate a complete typewritten or 
printed abstract of the transcript of the evidence, including ex- 
hibits, prepared in conformity with Rule 38 of the Rules of the 
Supreme Court of Illinois. The  abstract must be sufficient to 
present fully all material facts contained in the transcript, and 
it will be taken to be complete, accurate and sufficient, unless 
respondent shall file a further abstract in conformity with said 
Rule 38. 
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Rule 19. Each party shall file with the Clerk the original 
and five ( 5 )  copies of a typewritten or printed brief setting forth 
the points of law upon which reliance is had, with reference made 
to the authorities sustaining their contentions. Accompanying 
such briefs, there shall be a statement of the facts, and an argu- 
ment in support of such briefs. The original shall be provided 
with a suitable cover, bearing the title of the Court and case, to- 
gether with the name and address of the attorney filing the same 
printed or plainly written thereon. The  filing of brief and argu- 
ment may only be waived by the party desiring to do so first 
obtaining consent of the Court upon good cause shown. 

Rule 20. The  abstract, brief and argument of the claimant 
must be filed with the Clerk on or before thirty (30) days after , 

all evidence has been completed and filed with the Clerk, unless 
the time for filing the same is extended by the Court, or one 
of the Judges thereof. The  respondent shall file its brief and 
argument not later than thirty (30) days after the filing of the 
brief and argument of the claimant, unless the time for filing 
the brief of claimant has been extended, in which case the re- 
spondent shall have a similar extension of time within which to 
file its brief. Claimant may file a reply brief within fifteen (15) 
days of the filing of the brief and argument of respondent. Upon 
good cause shown, further time to file the abstract or briefs of 
either party may, upon notice to the other party, be granted by 
the Court, or by any Judge thereof. 

EXTENSION OF TIME 

Rule 21. Either party, upon notice to the other party, may 
niake application to the Court, or any Judge thereof, for an ex- 
tension of time within which to file any pleadings, papers, docu- 
ments, abstracts or briefs. A party filing such a motion shall 
submit therewith an original and five ( 5 )  copies of the proposed 
order in the furtherance of said motion. . 

MOTIONS 

Rule 22. ( a )  All motions shall be in writing. The original 
and five ( 5 )  copies of all motions, and suggestiolls in support 
thereof, shall be filed with the Clerk of the Court, together with 
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proof of service upon counsel for the other party. When the 
motion is based upon matter that does not appear of record, it 
shall be supported by an affidavit. A copy of the motion, sugges- 
tions in support thereof, and affidivit, if any, shall be served upon 
counsel for the opposing party a t  the time the motion is filed with 
the Clerk. 

( b )  Objections to motions, and suggestions in support tliere- 
of, must also be in writing. An original and five ( 5 )  copies of all 
objections to motions shall be filed with the Clerk of the Court, 
together with proof of service upon counsel for the other party, 
within ten (10) days of the filing of the original motion. When 
motions are filed by either the claimant or the respondent, the 
moving party shall also submit an original and five ( 5 )  copies of 
the proposed order in the furtherance of said motion. 

( c )  There shall be no oral argument allowed on motions, 
or objections to motions. 

Rule 23. In case a motion to dismiss is denied, the respond- 
ent shall plead within thirty (30) days thereafter, and, if a motion 
to  dismiss be sustained, the claimant shall have thirty (30) days 
thereafter within which to file an amended complaint. If the 
claimant fails to do so, the case will be dismissed. 

ORAL ARGUMENTS 

Rule 24. Either party desiring to make oral argument shall 
so indicate on the cover of his brief, or his petition for rehearing. 

I 

REHEARING 

Rule 25. A party desiring a rehearing in any case shall, with- 
in thirty (30) days after the filing of the opinion, file with the 
Clerk the original and five ( 5 )  copies of his petition for rehearing. 
The petition shall state briefly the points supposed to have been 
overlooked or misapprehended by the Court, with authorities and 
suggestions concisely stated in support of the points. Any petition 
violating this rule will be stricken. 

Rule 26. When a rehearing is granted, the original briefs, 
if any, of the parties, and the petition for rehearing, answer and 
reply thereto shall stand as files in the case on rehearing. The 
opposite party shall have twenty (20) days from the granting of 

I 
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the rehearing to answer the petition, and the petitioner shall have 
ten (10) days thereafter within which to file his reply. Neither 
the claimant, nor the respondent, shall be permitted to file more 
than one application, or petitibn for a rehearing. 

Rule 27. When  a decision is rendered, the .Court, within 
thirty (30) days thereafter, may grant a new trial for any reason, 
which, by the rules of common law or chancery in suits between 
individuals, would furnish sufficient ground for granting a new 
trial. 

RECORDSANDCALENDAR 

Rule 28. ( a )  The  Clerk shall record all orders of the Court, 
including the final disposition of cases. He  shall keep a docket in 
which he shall enter all claims filed, together with their number, 
date of filing, the name of claimants, their attorneys of record and 
respective addresses. As papers are received by the Clerk, in course, 
he shall stamp the filing date thereon, and forthwith mail to 
opposing counsel a copy of all orders entered, pleadings, motions, 
notices and briefs as filed; such mailing shall constitute due notice 
and service thereof. 

(b )  Within ten (10) days prior to the first day of each 
session of the Court, the Clerk shall prepare a calendar of the 
cases set for hearing, and of the cases to be disposed of at such 
session, and deliver a copy thereof to each of the Judges, the 
Attorney General, and to the Legal Counsel of the Board 6f 
Trustees of the University of Illinois. 

Rule 29. Whenever on peremptory call of the docket any 
case appears in which no positive action has been taken, and 
no attempt made in good faith to obtain a decision or hearing of 
the same, the Court may, on its own motion, enter an order 
therein ruling the claimant to show cause on or before the day 
set by the Court why such case should not be dismissed for want 
of prosecution, and stricken from the docket. Upon the claimant’s 
failure to take some affirmative action to discharge or complv with 
said rule, such case may be dismissed, and stricken from the 
docket, with or without leave to reinstate on good cause shown. 
O n  application, and a proper showing made by the claimant, the 
Court may, in its discretion, grant an extension of time under 
such rule to show cause. The fact that any case has been con- 

- 
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tinued, or leave given to amend, or that any motion or matter 
has not been ruled upon, will not alone be sufficient to defeat 
the operation of this rule. 

FEES AND COSTS 

Rule 30. The following schedule of fees shall apply: 

Certified copies of opinions: 
Filing of complaint .................... ......................................... $10.00 

Five ( 5 )  pages or less .................................................. 0.25 
For more than five ( 5 )  pages and not more tlian 

For more than ten (10) pages and not more than 

For more than twenty (20) pages ............................... 

ten (10) pages ......................................................... 0.35 

twenty ( 20) pages .................................................... 0.45 
0.58 

ORDER OF comr 

The above and foregoing rules, as amended, were adopted as 
rules, as amended, of the Court of Claims of the State of Illinois 
on the 27th day of June, A.D. 1958, to be in full force and effect 
from and after the 10th day of Jdy, A.D. 1958. 



COURT OF CLAIMS LAW 
AN ACT to create the Court of Claims, to prescribe its powers 

and duties, and to repeal an act herein named. 

Section 1. The  Court of Claims, hereinafter called the 
Court, is created. It shall consist of three judges, to be appointed 
by the Governor by and with the advice and consent of the 
Senate, one of whom shall be appointed chief justice. In case 
of vacancy in such office during the recess of the Senate, the 
Governor shall make a temporary appointment until the next 
meeting of the Senate, when he shall nominate some person to 
fill such office. If the Senate is not in session at the time this 
Act takes effect, the Governor shall make temporary appoint- 
ments as in case of vacancy. 

Section 2. Upon the expiration of the ternis of office of 
the incumbent judges the Governor shall appoint their successors 
by and with the consent of the Senate for terms of 2, 4 and 6 
years commencing on the third Monday in January of the year 
1953. After the expiration of the terms of the judges first ap- 
pointed pursuant to the provisions of this amendatory Act, each 
of their respective successors shall hold office for a term of 6 years 
and until their successors are appointed and qualified. 

Section 3. Before entering upon the duties of his office, each 
judge shall take and subscribe the constitutional oath of office and 
shall file it with the Secretary of State. 

Section 4. Each judge shall receive a salary of $4,000.00 per 
annum payable in equal monthly installments. 

Section 5. The  Court shall have a seal with such device as it 
may order. 

Section 6. The  Court shall hold a regular session at the 
Capital of the State beginning on the second Tuesday of Janu- 
ary, May and November, and such special sessions a t  such places 
as it deems necessary to expedite the business of the Court. 

XIV 
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Section 7. The  Court shall record its acts and proceedings. 
The  Secretary of State, ex officio, shall be Clerk of the Court, but 
may appoint a deputy, who shall be an officer of the Court, to 
act in his stead. The  deputy shall take an oath to discharge his 
duties faithfully and shall be subject to the direction of the Court 
in the performance thereof. 

The  Secretary of State shall provide the Court with a suitable 
court room, chambers and such office space as is necessary and 
proper for the transaction of its business. 

EDITORS NOTE: Section 8 was amended by the 1957 
Legislature by three separate bills, the text of each is set forth in 
full. For further details see notes in Chap. 37, Sec. 439.8, Ill. 
Rev. Stats., 1957. 

Section 8. The Court shall have jurisdiction to hear and 
determine the following matters: 

A. All claims against the state founded upon any law of 
the State of Illinois, or upon any regulation thereunder by an exe- 
cutive or administrative officer or agency, other than claims arising 
under the Workmen’s Compensation Act or the Workmen’s Oc- 
cupational Diseases Act. 

B. All claims against the state founded upon any contract 
entered into with the State of Illinois. 

C. All claims against the state for time unjustly served in 
prisons of this state where the persons imprisoned prove their 
innocence of the crime for which they were imprisoned; provided, 
the Court shall make no award in excess of the following 
amounts: for imprisonment of 5 years or less, not more than 
$15,000.00; for imprisonment of 14 years or less but over 5 years, 
not more than $30,000.00; for imprisonment of over 14 years, not 
more than $35,000; and provided further, the Court shall fix 
attorney’s fees not to exceed 25% of the award granted. 

D. All claims against the state for damages in cases sound- 
ing in tort, in respect of which claims the claimants would be 
entitled to redress against the State of Illinois, a t  law or in 
chancery, if the state were suable, and all claims sounding in tort 
against The Board of Trustees of the University of Illinois; pro- 
vided, that an award for damages in a case sounding in tort shall 
not exceed the sum of $7,500.00 to or for the benefit of any 
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claimant., The defense that the state or The Board of Trustees 
of the University of Illinois is not liable for the negligence of its 
officers, agents, and employees in the course of their employment 
shall not be applicable to the hearing and determination of such 
claims. 

E. All claims for recoupment made by the State of Illinois 
against any claimant. (As amended by Act approved June 19, 
1957.) 

Section 8. The  Court shall have jurisdiction to hear and 

A. A11 claims against the state founded upon any law of the 
State of Illinois, or upon any regulation thereunder by an exe- 
cutive or administrative officer or agency, other than claims arising 
under the Workmen’s Compensation Act or the Workmen’s Oc- 
cupational Diseases Act. 

B. All claims against the state founded upon any contract 
entered into with the State of Illinois. 

’ C.  All claims against the state for damages in cases sound- 
ing in tort, in respect of which claims the claimants would be 
entitled to  redress against the State of Illinois, at  law or in 
chancery, if the state were suable, and all claims sounding in tort 
against The  Board of Trustees of the University of Illinois; pro- 
vided, that an award for damages in a case sounding in tort shall 
not exceed the sum of $25,000.00 to or for the benefit of any 
claimant. The  defense that the state or The  Board of Trustees 
of the University of Illinois is not liable for the negligence of its 
officers, agents, and employees in the course of their employment 
shall not be applicable to the hearing and determination of such 
claims. 

D. All claims for recoupment made by the State of Illinois 
against any claimant. (As amended by Act approved July 9, 1957.) 

Section 8. The Court shall have jurisdiction to hear and 
determine the following matters: 

A. All claims against the state founded upon any law of 
the State of Illinois, or upon any regulation thereunder by an, 
executive or administrative officer or agency, other than claims 
arising under the Workmen’s Compensation Act or the Work- 
men’s Occupational Diseases Act. 

Q 

. determine the following matters: 
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B. All claims against the state founded upon any contract 
entered into with the State of Illinois. 

C. All claims against the state for damages in cases sounding 
in tort, in respect of which claims the claimants would be entitled 
to redress against the State of Illinois, a t  law or in chancery, if 
the state were suable, and all claims sounding in tort against The  
Board of Trustees of the University of Illinois; provided, that an 
award for damages in a case sounding in tort shall not exceed the 
sum of $7,500.00 to or for the benefit of any claimant. The de- 
fense that the state or The Board of Trustees of the University of 
Illinois is not liable for the negligence of its officers, agents, and 
employees in the course of their employment shall not be ap- 
plicable to the hearing and determination of such claims. 

D. All claims for recoupment made by the State of Illinois 
against any claimant. 

F. All claims for recovery of overpayment of premium taxes 
or fees or other taxes by insurance companies made to the state 
resulting from failure to claim credit allowable for any payment 
made to any political subdivision or instrumentality thereof. Any 
claim in this category, which arose after July 16, 1945 and prior 
to the effective date of this amendatory Act, may be prosecuted 
as if it arose on the effective date of this amendatory Act without 
regard to whether or not such claim has previously been presented 
or determined. (As amended by Act approved July 11, 1957.) 

(See also Section 1 of “An Act concerning claims for medical 
care or hospitalization of escapee from state charitable, penal or 
reformatory institution, etc.” Approved June 8, 1953. Appendix 
p. 18.) 

(See also Section 3 of “An Act terminating the Service 
Recognition Board, providing for the custody of its records, and 
providing for the transfer of funds in connection therewith.” 
Approved May 20, 1953. As amended by Act approved May 25, 
1955. Appendix p. 18.) 

(See also Section 1 of “An Act concerning damages caused 
by escaped inmates of charitable, penal, reformatory or other 
institutions over which the state has control.” Approved June 
21, 1935. As amended by Act approved June !O, 1953. Appendix 
p. 19.) 

8 
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(See also Sections 52 and 53 of “An Act to establish a Military 
and Naval Code for the State of Illinois and to establish in the 
Executive Branch of the State Government a principal department 
which shall be known as the Military and Naval Department, 
State of Illinois, and to repeal an Act therein named.” Approved 
July 8, 1957. Appendix p. 19.) 

(See also Section 49 of “An Act to provide for the organiza- 
tion of the Illinois State Guard, and for its government, discipline, 
maintenance, operation and regulation.” Approved May 18, 1943. 
Title as amended by Act approved August 2, 1951. Appendix 

I 

p. 20.) 
Section 9. The Court may: 
A. Establish rules for its government and for the regulation 

of practice therein; appoint commissioners to assist the Court in 
such manner as it directs and discharge them a t  will; and exercise 
such powers as are necessary to carry into effect the powers herein 
granted. 

B. Issue subpoenas to require the attendance of witnesses for 
the purpose of testifying before it, or before any judge of the 
Court, or before any notary public, or any of its commissioners, 
and to require the production of any books, records, papers or 
documents that may be material or relevant as evidence in any 
matter pending before it. In case any person refuses to comply 
with any subpoena issued in the name of the chief justice, or one 
of the judges, attested by the Clerk, with the seal of the Court 
attached, and served upon the person named therein as a summons 
a t  common law is served, the circuit court of the proper county, 
on application of the Clerk of the Court, shall compel obedience 
by attachment proceedings, as for contempt, as in a case of a dis- 
obedience of the requirements of a subpoena from such court on 
a refusal to testify therein. 

Section 10. The  judges, commissioners and the Clerk of the 
Court may administer oaths and affirmations, take acknowledg- 
ments of instruments in writing, and give certificates of them. 

Section 11. The  claimant shall in all cases set forth fully 
in his petition the claim, the action thereon, if any, on behalf of 
the state, what persons are owners thereof or interested therein, 
when and upon what consideration such persons became so in- 
terested; that no assignment or transfer of the claim or any part 
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thereof or interest therein has been made, except as stated in the 
petition; that the claimant is justly entitled to the amount therein 
claimed from the State of Illinois, after allowing all just credits; 
and that claimant believes the facts stated in the petition to be 
true. The  petition shall be verified, as to statements of facts, by 
the affidavit of the claimant, his agent, or attorney. 

Section, 12. The Court may direct any claimant to appear, 
upon reasonable notice, before it or one of its judges or commis- 
sioners or before a notary and be examined on oath or affirmation 
concerning any matter pertaining to his claim. The  examination 
shall be reduced to writing and be filed with the Clerk of the 
Court and remain as a part of the evidence in the case. If any 
claimant, after being so directed and notified, fails to appear or 
refuses to testify or answer fully as to any material matter within 
his knowledge, the Court may order that the case be not heard or 
determined until he has complied fully with the direction of the 
Court. 

Section 13. Any judge or commissioner of the Court may 
sit a t  any place within the state to take evidence in any case in the 
Court. 

Section 14. Whenever any fraud against the State of Illinois 
is practiced or attempted by any claimant in the proof, statement, 
establishment, or allowance of any claim or of any part of any 
claim, the claim or part thereof shall be forever barred from 
prosecution in the Court. 

Section 15. When a decision is rendered against a claimant, 
the Court may grant a new trial for any reason which, bv the 
rules of common law or chancery in suits between individuals, 
would furnish sufficient ground for granting a new trial. 

Section 16. Concurrence of two judges is necessary to the 
decision of any case. 

Section 17. Any final determination against the claimant on 
any claim prosecuted as provided in this Act shall forever bar anv 
further claim in the Court arising out of the rejected claim. 

Section 18. The Court shall file with its Clerk a written 
opinion in each case upon final disposition thereof. All opinions 
shall be compiled and published annually by the Clerk of the 
Court. 
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Section 19. The  Attorney General, or his assistants under 
his direction, shall appear for the defense and protection of the 
interests of the State of Illinois in all cases filed in the Court, and 
may make claim for recoupment by the state. 

Section 20. At every regular session of the General Assembly, 
the Clerk of the Court shall transmit to the General Assembly a 
complete statement of all decisions in favor of claimants rendered 
by the Court during the preceding two years, stating the amounts 
thereof, the persons in whose favor they were rendered, and a 
synopsis of the nature of the claims upon which they were based. 
At the end of every term of Court, the Clerk shall transmit a copy 
of its decisions to the Governor, to the Attorney General, to the 
head of the office in which the claim arose, to the State Treasurer, 
to the Auditor of Public Accounts, and to such other officers as 
the Court directs. 

Section 21. The  Court is authorized to  impose, by uniform 
rules, a fee of $10.00 for the filing of a petition in any case; and 
to charge and collect for each certified copy of its opinions a fee 
of twenty-five cents for five pages or less, thirty-five cents for more 
than five pages and not more than ten pages, forty-five cents for 
more than ten pages and not more than twenty pages, and fifty 
cents for more than twenty pages. All fees and charges so collected 
shall be forthwith paid into the State Treasury. 

Legislature by three separate bills, the text of each is set forth in 
full. For further details see notes in Chap. 37, Sec. 439.22, Ill. 
Rev. Stats., 1957. 

Section 22. Every claim, other than a claim arising out of a 
contract or a claim arising under subsection C of Section 8 of this 
Act, cognizable by the Court and not otherwise sooner barred by 
law shall be forever barred from prosecution therein unless it is 
filed with the Clerk of the Court within two years after i t  first 
accrues, saving to infants, idiots, lunatics, insane persons, and per- 
sons under other disability a t  the time the claim accrues two years 
from the time the disability ceases; provided, that any officer 01 

enlisted man in the National Guard, Naval Reserve or Illinois 
Reserve Militia who sustained an injury to his property, arising 
out of and in the course of active duty while lawfully performing 
the same, a t  any time within 5 years prior to the effective date 

EDITOR’S NOTE:  Section 22 was amended by the 1957 . 
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of this amendatory Act may file a claim therefor within two years 
after the effective date of this amendatory Act. Every claim 
cognizable by the Court, arising out of a contract and not other- 
wise sooner barred by law, shall be forever barred from prosecu- 
tion therein unless it is filed with the Clerk of the Court within 
5 years after it first accrues, saving to infants, idiots, lunatics, in- 
sane persons, and persons under other disability a t  the time the 
claim accrues 5 years from the time the disability ceases. Every 
claim cognizable by the Court arising under subsection C of 
Section 8 of this Act shall be forever barred from prosecution 
therein unless it is filed with the Clerk of the Court within 2 years 
after the person asserting such claim is discharged from prison, or 
is granted a pardon by the Governor, whichever occurs later. (As 
amended by Act approved June 19, 1957.) 

Section 22. Except as provided in subsection F of Section 
8 of this Act every claim, other than a claim arising out of a con- 
tract, cognizable by the Court and not otherwise sooner barred 
by law shall be forever barred from prosecution therein unless it 
is filed with the Clerk of the Court within two years after it first 
accrues, saving to infants, idiots, lunatics, insane persons, and per- 
sons under other disability a t  the time the claim accrues two 
years from the time the disability ceases; provided, that any officer 
or enlisted man in the National Guard, Naval Reserve or Illinois 
Reserve Militia who sustained an injury to his property, arising 
out of and in the course of active duty while lawfully performing 
the same, at any time within 5 years prior to the effective date of 
this amendatory Act may file a claim therefor within two vears 
after the effective date of this amendatory Act. Every claim 
cognizable by the Court, arising out of a contract and not other- 
wise sooner barred by law, shall be forever barred from prosecu- 
tion therein unless it is filed with the Clerk of the Court within 5 
years after it first accrues, saving to infants, idiots, lunatics, insane 
persons, and persons under other disability a t  the time the claim 
accrues 5 years from the time the disability ceases. (As amended 
by Act approved July 11, 1957.) 

Section 22-1. Within six months from the date that such an 
injury was received or such a cause of action accrued, any person 
who is about to commence any action in the Court of Claims 
against the State of Illinois for damages on account of any injury 
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to his person shall file in the office of the Attorney General and 
also in the office of the Clerk of the Court of Claims, either by 
himself, his agent, or attorney, giving the name of the person to 
whom the cause of action has accrued, the name and residence of 
the person injured, the date and about the hour of the accident, 
the place or location where the accident occurred, and the name 
and address of the attending physician, if any. 

Section 22-2. If the notice provided for by Section 22-1 is 
not filed as provided in that section, any such action commenced 
against the State of Illinois shall be dismissed and the person to 
whom any such cause of action accrued for any personal injury 
shall be forcver barred from further action in the Court of Claims 
for such personal injury. (Added by Act approved July 10, 1957.) 

Section 23. I t  is the policy of the General Assembly to make 
no appropriation to pay any claim against the state, cognizable 
by the Court, unless an award therefor has been made by the 
Court. 

Section 24. “An Act to create the Court of Claims and to 
prescribe its powers and duties,” approved June 25, 1917, as 
amended, is repealed. All claims pending in the Court of Claims 
created by the above Act shall be heard and determined by the 
Court created by this Act in accordance with this Act. All of the 
records and property of the Court of Claims created by the Act 
herein repealed shall be turned over as soon as possible to the 
Court created by this Act. 

APPEND I X 

AN ACT concerning claims for medical fees or charges for care of 
escapees from State controlled charitable, penal or reformatory 
institutions, who are injured while being recaptured. (Ap- 
proved \une 8, 1953. L. 1953, p .  280.) 

Be it enacted by the People of the State of Illinois, repre- 
sented in the General Assembly: 

Section 1. Whenever a claim is filed with the Department 
of Public Welfare or the Department of Public Safety for pay- 
ment of medical fees or charges arising from the medical care 
or hospitalization of an escapee from a state controlled charitable, 
penal or reformatory institution, who was injured while being 
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recaptured, the Department of Public Welfare or the Department 
of Public Safety, as the case may be, shall conduct an investiga- 
tion to determine the cause and nature of the injuries sustained, 
whether the care or hospitalization rendered was proper under the 
circumstances and whether the fees or charges claimed are reason- 
able. The  said Department shall forward its findings to the Court 
of Claims, which shall have the power to hear and determine such 
claims. 

AN ACT terminating the  Service Recognition Board, providing for 
the  custody of its records, and providing for the  transfer of 
funds in connection therewith. (Approved May 20, 1953. L. 
1953, p .  177. A s  amended by Act approved May 25, 1955. L. 
1955, p .  226.) 

Be it enacted by the  People of t he  State of Illinois, repre- 
sented in the General Assembly: 

Section 3. Any person who had a claim which would have 
been compensable by the Service Recognition Board except that 
during the period for filing claims such person was ineligible by 
reason of a dishonorable discharge from service, who prior to 
Jul! 1, 1953, has or shall have such discharge reviewed and has 
obtained or shall obtain an honorable discharge, and any person 
who had an amended or supplemental claim pending before the 
Service Recognition Board on May 20, 1953 but had not by that 
date submitted sufficient evidence upon which the Service Recog- 
nition Board could pay the amended or supplemental claim shall 
be entitled to have such claim considered by the Court of Claims 
and to have an award on the same basis as if his claim had been 
fully considered by the Service Recognition Board. 

AN ACT concerning damages caused by escaped inmates of chari- 
table, penal, reformatory or other institutions over which the  
State has control. (Approved Tune 21, 1935. L. 1935, p .  255. 
As amended by ‘4ct approved Tune 30, 1953. L. 1953, p .  631.) 

Be it enacted by the  People of the  State of Illinois, repre- 
sented in  the  General Assembly: 

Section 1. Whenever a claim is filed with the Department 
of Public Welfare, or the Department of Public Safety or the 
Youth Commission for damages resulting from property being 

0 
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stolen, heretofore or hereafter caused by an inmate who has 
escaped from a charitable, penal, reformatory or other institution 
over which the State of Illinois has control while he  was a t  liberty 
after his escape, the Department of Public Welfare or the Depart- 
ment of Public Safety or the Youth Commission, as the case may 
be, shall conduct an investigation to determine the cause, nature 
and extent of the damages inflicted and if it be found after in- 
vestigation that the damage was caused by one who had been an 
inmate of such institution and had escaped, the said Department 
or Commission may recommend to the Court of Claims that an 
award be made to the injured party, and the Court of Claims shall 
have the power to hear and determine such claims. 

AN ACT to establish a Military and Naval Code for the State of 
Illinois and to establish in the Executive Branch of the Statc: 
Government a principal department which shall be known as 
the Military and Naval Department, State of Illinois, and to 
repeal an Act therein named. (Approved July 8, 1957. L. 1957, 

Be it enacted by the People of the State of Illinois, repre- 

Section 52. Officers, warrant officers or enlisted personnel 0 1  
the Illinois National Guard or .Illinois Naval Militia who may 
be wounded or disabled in any way, while on duty and lawfully 
performing the same, so as to prevent their working a t  their p r o  
fession, trade or other occupation from which they gain their 
living, shall be entitled to be treated by an officer of the medical 
or dental department detailed by The Adjutant General and to 
draw one-half of their active service pay, as specified in Sections 
38 and 49 of this Article, $or not to exceed thirty days of such 
disability, on the certificate of the attending medical or dental 
officer; if still disabled a t  the end of thirty days, they shall be en- 
titled to draw pay at the same rate for such period as a board of 
three medical officers, duly convened by order of the Com- 
mander-in-Chief, may determine to be right and just, but not to 
exceed six months, unless approved by the State Court of Claims. 

Section 53. When officers, warrant officers or enlisted per- 
sonnel of the Illinois National Guard or Illinois Naval Militia are 
injured, wounded or killed while performing duty in pursuance 

p .  2141 .) 
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I sented in the General Assembly: 
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of orders from the Commander-in-Chief, said personnel or their 
heirs or dependents, shall have a claim against the state for, 
financial help or assistance, and the State Court of Claims shall 
act on and adjust the same as the merits of each case may de- 
mand. Pending action of the Court of Claims, the Commander- 
in-Chief is authorized to relieve emergency needs upon recom- 
mendation of a board of three officers, one of whom shall be an 
officer of the medical department. 

AN ACT to provide for the organization of the Illinois State 
Guard, and for its government, discipline, maintenance, opera- 
tion and regulation. (Approved May 18, 1943. L. 194?, vol. 1, 
p .  1320. Title as amended by Act appoved August 2, 1951. L. 
1951, p .  1999.) 

Be it enacted by the People of the State of Illinois, repre- 
sented in the General Asssmbly: 

Section 49. Any officer or enlisted man of the Illinois State 
Guard who is wounded or sustains an accidental injury or con- 
tracts an illness while lawfully performing the same shall: 

( a )  Be entitled to necessary hospitalization, nursing service, 
and to be treated by a medical officer or licensed physician se- 
lected by The  Adjutant General, and 

(b) If prevented from participating in active service or 
working at his profession, trade, or other occupation from which 
he earns his livelihood, as the result of disability caused by such 
injury or illness, during the continuance of such disability, be 
entitled to draw and receive full active duty pay, on the certificate 
of the attending medical officer or physician, for a period not to 
exceed thirty days and if such disability continues in excess of 
thirty days shall be entitled to receive one-half his active duty pay 
for such period, not to exceed six months, as a board of three 
medical officers duly convened by The Adjutant General may 
determine to be just. Provided further, that where the period of 
such disability exceeds six months the Court of Claims of the 
State of Illinois shall havc jurisdiction to award such further 
compensation as the merits of the case may demand. Where 
an officer or enlisted man of the Illinois State Guard is killed in 
the course of active duty and while lawfully performing the same, 
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or dies as a result of an accidental injury or disease arising out 
of and in the course of active duty and while lawfully performing 
the same, or sustains an injury to his property arising out of and 
in the course of active duty and while lawfully performing the 
same, he, his heirs or dependents shall have a claim against the 
state for financial help or assistance and the Court of Claims oE 
the State of Illinois shall act on and adjust the same as the merits 
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CASES ARGUED AND DETERMINED IN THE COURT 
OF CLAIMS OF THE STATE OF ILLINOIS 

(No. 4346-Claimant awarded $2,773.55.) 

CORINNE W. ARNOLD, WIDOW OF CLARENCE C. W. ARNOLD, 
DECEASED, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed May 11, 1954. 

TILLEY, HUMPHREY, TIEDEMANN AND HILGENDORF, AND 

LATHAM CASTLE, Attorney General ; C. ARTHUR 

JOHN P. DERNING, Attorneys for Claimant. 

NEBEL, Assistant Attorney General, for Respondent. 
WORKMEN'S COMPENSATION ACT-modification of award. Where spouse 

remarries leaving minor female child over the age of 18 years, balance of award 
due will be paid to minor child. 

TOLSON, C. J. 
On February 9, 1951, an award in favor of claimant, 

Corinne W. Arnold, widow of Clarence C. W. Arnold, 
deceased, was entered in the sum of $6,675.00. Arnold 
vs. State, 20 C.C.R. 229. 

At the time of said award, there was one child of 
decedent, Barbara C. Arnold, who became 18 years of 
age on December 4, 1952. The widow of the decedent 
was alone entitled to  $6,000.00, but, by reason of the 
existence of the one child under the age of 18 years, the 
award was fixed at $6,675.00. 

On March 2, 1953, respondent filed a motion to 
modify the award, because of the fact that the one child 
had reached the age of 18 years. 

Following our opinion in Corcormz vs. State, 19 
C.C.R. 159, we computed the modification of the award 
as follows: 
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At the time Barbara C. Arnold became 18 years of 
age $2,613.21 had already been paid on said award. 
These payments amounted to  .39149% of the total award 
of $6,675.00; .39149% of the $675.00 attributable to  the 
one child amounts to  $264.26; $264.26 subtracted from 
$675.00 equals $410.74. The balance of the award re- 
maining unpaid, subsequent to December 12, 1952, 
amounts to $4,061.79, from which should be subtracted 
the sum of $410.74, leaving a balance of the award to 
be paid in the sum of $3,651.05. 

The award heretofore entered in this case was, 
therefore, modified, and said sum of $3,651.05 was 
ordered paid to  Corinne W. Arnold at the rate of $22.50 
per week for a period of 162 weeks, plus one final pay- 
ment of $6.05. 

The modification of award, filed on March 20, 1953, 
contained the following statement : 

“All future payments being subject to the terms and conditions of the 
Workmen’s Compensation Act, jurisdiction of this case is specifically reserved 
for the entry of such further orders as may from time to time be necessary. 
This opinion is not to be construed as eliminating Barbara C. Arnold forever 
from a possibility of participation in the award. In the event of the death or re- 
marriage of her mother, Barbara C. Arnold would be entitled to the unpaid 
balance of the award. Wuechter vs. Ind. Corn., 367 111. 256; Swift 6 Co. vs. 
Ind. Corn., 288 111. 132; Beckemeyer Coal Co. vs. Ind. Corn., 370 111. 113; 
Swift 8 Co. vs. Ind.  Corn., 309 Ill. 11. The rights of Barbara C. Arnold 
were fixed prior to her reaching the age of 18, and her rights can never be 
extinguished as long as any amount remains unpaid under this award as 
modified.” 

On August 1, 1953, Mrs. Arnold remarried, and, 
upon receipt of this information, the Department of 
Finance discontinued payments to her. As of September 
11, 1953, there remained unexpended the sum of $2,- 
773.55, from the said award. On January 26, 1954, a 
petition was filed in this Court requesting that the 
balance of the fund, due and unpaid under the terms 



of the original order, be paid to  Barbara C. Arnold, the 
minor child at the original proceedings, and, who now 
is more than 18 years of age. 

There do not appear to be any cases under the 
Workmen ,s Compensation Act, which have answered 
this precise question. 

In  the case of s w i f t  d? Co. vs. Ind. Corn., 309 Ill. 
140, the balance of the award was ordered paid to  the 
child of the decedent where the widow died prior to 
the exhaustion of the fund. The only distinction be- 
tween the cases is the fact of the death of the widow in 
the Swift Case, and the remarriage of the widow in the 
instant case. 

In  Illifiois Workmen’s Compemation,  by Thomas C. 
Angerstein, under Section 1294, at  page 154, the writer, 
in construing the case of swi f t  a? Co. vs. Ind. Corn., 
stated the following : 

“A similar situation would exist in case of a widow who remarried and 
there was such a child or children left surviving. Where there is an award or 
right to compensation in case of a widow as the sole beneficiary and she re- 
marries, then such award or right to compensation terminates with the re- 
marriage. Where, however, there is also a child or children surviving whom 
the deceased was under legal obligation to support a t  the time of the acci- 
dental injury which resulted in his death, and following an award to the 
widow for the support of herself and such child or children the widow re- 
married, then any remainder of such award, at the time of such remarriage, 
and which would have been payable but for such remarriage, would upon 
petition and order of the Commission be made payable to such surviving 
child or children.” 

In  view of the specific reservation contained in the 
modification of award heretofore entered in this cause, 
the Court finds that Barbara C. Arnold is entitled to 
the unpaid balance. 

An award is, therefore, made to  Barbara C. Arnold 
in the amount of $2,773.55, payable at the rate of $22.50 
per week for  123 weeks, with a final payment of $6.05. 
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(NO. 4558-Claimant awarded $520.65.) 

VILLAGE OF LAKE VILLA, A MUNICIPAL CORPORATION, Claimant,, 
VS. STATE OF ILLINOIS, Respondent. 

Opinion filed May 11, 1954. 

BERNARD J. JURON, Attorney for Claimant. 
LATHAM CASTLE, Attorney General ; LAWRENCE IT. 

RYAN, Assistant Attorney General, for Respondent. 
HIGHWAYS-negligence. Where evidence shows that private bulldozer 

operator was acting as an agent of respondent in the course of his employment, 
the doctrine of respondeat superior applies, and an award will be made. 

WHAM, J. 
The claim in this case by the Village of Lake Vilh 

is for damages in the amount of $520.65. It is alleged 
that respondent’s agents and servants negligently op- 
erated a bulldozer into and against a fire water hydrant, 
owned by the Village of Lake Villa, while engaged in 
clearing snow from the state highway within the Village 
limits. 

The evidence reflects that on December 21, 1951, a 
severe snow storm occurred in the vicinity of Lake Villa, 
resulting in all highways being closed and necessitating 
snow removal operations. Cedar Avenue in the Village 
of Lake Villa is on Illinois Route No. 132, and is a part 
of the system of state highways; and, as such, is under 
the jurisdiction of the Department of Public Works 
and Buildings of the State of Illinois for maintenance. 
Snow and ice removal are a part of the maintenance 
operations. 

Because of the heavy snow fall, it became necessary 
for the Division of Highways to procure privately owned 
trucks, bulldozers and tractors to supplement its own 
snow removal equipment in clearing the highways. A 
bulldozer a;nd operator were procured to perform snow 
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clearing operations from Richard Jenkins and Ray 
Boller, doing business as Jenkins and Boller, under an 
oral agreement, wherein the Division of EIighways 
reserved the right to  choose the location and manner of 
operations. 

The operatioiis of this particular bulldozer during 
the afternoon of December 24, 1951 consisted of pushing 
drifted snow from the main traveled way onto the street 
shoulder of Cedar Avenue in the Village of Lake Villa. 
The snow upon the shoulders at the time of the snow 
clearing Operations was, according to  the evidence, from 
one to  two feet in depth. The Departmental Report 
stated that the snow was of sufficient depth to  completely 
cover the fire hydrants on the shoulder. 

The evidence established that the Village fire hy- 
drants in the area were approximately 26 to  30 inches 
in height above the ground, and were located 12 to 15 
feet from the edge of the pavement. 

While engaged in pushing the snow from the high- 
way, the bulldozer struck a fire hydrant, breaking the 
same, and necessitating the installation o f  a new hydrant. 
This installation and necessary repairs were performed 
by the Inland Lakes Sewer and Water Company, who 
submitted their bill fo r  such services in the amount of 
$536.40, which amount Rfr. Michael W. Reimers: op- 
erator of the Inland Lakes Sewer and Water Company, 
testified was paid by the Village Board. 

There were no eye witnesses offered by either 
claimant or respondent to  the happening of the accident. 
The respondent, however, in its Departmental Report 
filed herein, admitted that the hydrant was struck and 
broken by the Jenkins and Boller bulldozer, while it was 
engaged in pushing snow from the highway. 
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The evidence, presented in this case, leaves much to 
be desired from the standpoint of presenting either a 
claim o r  a defense. 

It seems to us, however, that the reasonable in- 
ference to be drawn from all the facts and circumstances 
in evidence is that the bulldozer operator was negligent. 
His negligence consisted of either failing to observe the 
fire hydrant, or, if such was not visible by reason of 
snow, failing to make a proper investigation to ascertain 
whether there were fire hydrants or other hidden in- 
stallations in the path of the snow clearing operations. 
Obviously, if such investigation had been made, the lo- 
cation of the fire hydrant would have been discovered, 
and the damage avoided. 

From the evidence, it appears that the operator of 
the bulldozer was acting as an agent of respondent, and 
was in the course of his employment, when the damage 
occurred. Therefore, respondent is, under the doctrine 
of respondeat superior, bound by the negligence of the 
operator. 

It is noted that there is a variance between the re- 
pair bill set forth in the verified complaint, and the re- 
pair bill offered in evidence. It is noted that the bill 
offered in evidence contains a duplication, undoubtedly 
unintentional, of $15.75, an item for the wages of a 
laborer a t  $2.25 for seven hours. Inasmuch as the amount 
claimed in the complaint is $520.65, being $15.75 less 
than the bill offered in evidence, and, since the complaint 
has never been amended to correspond with the proof, 
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(No. 4559-Claim denied.) 

BANKERS AND SHIPPERS INSURANCE COMPANY OF NEW YORK, 
Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion f l e d  May 11,  1954. 

SAUL A. EPTON, Attorney for  Claimant. 
LATHAM CASTLE, Attorney General ; MARION G. 

TIERNAN, Assistant Attorney General, for Respondent. 

TAXES AND FINES-voluntary overpayment through clmkal error. Where 
payment of tax is voluntary, no recovery can be had for overpayment unless a 
specific statute authorizes such recovery. 

FEARER, J. 
On July 16, 1953, a complaint was filed in this cause 

fo r  the recovery of $924.26, representing an overpay- 
ment, through a clerical error by the claimant, of tax 
made to  the Department of Insurance in accordance with 
the Illinois State Fire Marshal Tax Act. Ill. Rev. Stats., 
Chap. 1271/2, See. 16. 

011 November 30, 1953, a stipulation was entered 
into, which sets forth the facts relative to the overpay- 
ment made voluntarily by the claimant. 

There is no statute covering overpayments volun- 
tarily made to  respondent, and no authorities have been 
cited, nor can we find any authority authorizing this 
Court to  refund taxes voluntarily paid. 

For the reasons assigned, an award to  claimant 
must be, and is hereby denied. 

(No. 4617-Claim Denied.) 

BRADLEY SUPPLY Co., A CORPORATION, Claimant, vs. 
STATE OF ILLINOIS, Respondent. 

Opinion fled May 11,  1954. 

BLUM, JACOBSON AND SHKOLER, Attorneys for Claim- 
ant. 
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LATHAM CASTLE, Attorney General ; MARION U. 
TIERNAN, Assistant Attorney General, for Respondent. 

JURISDICTION-~imZtU~iO~S.  Where complaint was filed more than two 
years after claim accrued, case will be dismissed pursuant to Sec. 22 of the 
Court of Claims Act. 

WHAM, J. 
This case is before us on respondent’s motion to 

strike and dismiss claimant’s cornplaint, which ~17as filed 
on March 31, 1954. 

Claimant seeks in this case to  recover the amount 
of $131.28 fo r  various plumbing and heating supplies 
furiiished to  the Illinois Coal Products Commission of 
the State of Illinois on the 17th and 18th day of March, 
1952. It is alleged in the complaint that iiivoices mere 
submitted to  respondent, but no payment was made. 

Respondent contends that pursuant to Chap. 37, 
See. 439.22, Ill. Rev. Stats., claimant’s cause of action 
here involved is barred, inasmuch as the complaint was 
filed more than two years after the supplies mere fur- 
nished respondent. Claimant has filed no objection to 
respondent’s motion. 

Claimant’s cause of action for payment first accrued 
upon the dates such supplies were furnished to respond- 
eat, said dates being March 17 and 18, 1952. The com- 
plaint was not filed until March 31, 1954, being 0 more 
than two years after the cause of action first accrued. 
This Court, is limited in its jurisdiction, in coilsidering 
claims, to those that are filed within two years after 
they first accrue. Therefore, the claims asserted herein 
by claimant are barred, and the motion of respondent to 
strike and dismiss the complaint is allowed. 
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(No. 4368-Claimant awarded $2,016.56.) 

FLOSSIE V. HENSON, WIDOW, ET AL, Claimant, vs. 
STATE OF ILLINOIS, Respondent. 

Opinion fled May 27, 19S4. 

FLOSSPIE V. HENSON, Widow, Et Al, Claimant, pro se. 
LATHAM CASTLE, Attorney General ; C. ARTHUR 

NEBEL, Assistant Attorney General, for Respondent. 

WORKMEN’S COMPENSATION ACT-modificatton of award. Award will 
be modified upm minor child attaining age of 18 years (Corcoran vs. State, 
19 C.C.R. 159.) 

TOLSON, C. J. 
On March 9, 1951, an award in favor of Flossie V. 

Heiisoii, widow, and Franklin Dean Henson, a minor, 
was entered in the sum of $6,675.00. The opinion in this 
case appears 011 page 256 of Volume No. 20 of the Court 
of Claims Reports. Jurisdiction was specifically reserved 
by the Court for  the entry of such further orders as 
might be necessary. 

The award, among other matters, found that Fraiik- 
liii Dean Hensoii was a minor child of the decedent, 
Robert Walter Henson, being born 011 June 10, 1933. 
The widow, Flossie V. Henson, was found to be eiititlecl 
to  the sum of $6,000.00, and, by reason of the existeiice 
of a minor child, the award was increased to the amount 
of $6,675.00. 

On April 12, 1954, respondent filed a motion to 
modify the award, because of the fact that Franklin 
Dean Henson had attained the age of eighteen on June 
10, 1951, and in its motion also alleged that the said 
child was physically and mentally competent. 

In compliance with our opinion in Coveorail vs. State,  
19 C.C.R. 159, we, therefore, compute the modification of 
the award as follows: 
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As of June 9, 1951, $880.71 of the original award 
had become due and payable to claimant. These pay- 
ments amount to 13.194% of the total award of $6,675.00. 
Since the minor child has now become eighteen years of 
age, the balance of the original award must be reduced 
by the remaining percentage of the award made for the 
benefit of the child. 86.806% of the minor’s award 
amounts to $585.94. The balance of the origiiial award 
at the present time is $2,602.50, which must nom be re- 
duced by $585.94, leaving a new balance of $2,016.56. 

The award, heretofore entered, is, therefore, mcdi- 
fied, and the sum of $2,016.56 shall be paid to claimant 
at  the rate of $22.50 per week for 89 meelis, with ciic 
final payment of $14.06. 

All future payments being subject to  the terms and 
conditions of the Workmen’s Compensation Act, juris- 
diction of this case is specifically reserved for the e n t q  
of such further orders as may from time to time be 
necessary. This opinion is not to be construed as elim- 
inating Franklin Dean Henson forever from a possi- 
bility of participating in the award. I n  the event of the 
death or remarriage of his mother, Franklin Dean Hen- 
son would be entitled to the unpaid balance of the award. 
Waechter vs. Ilzd. Corn., 387 Ill. 256; Swift 02 Co. vs. 
Ind. Corn., 288 111. 132; Beckerneyer Coal Co. vs. Ilzd. 
Corn., 370 111. 113; Swift 03 Co. vs. I d  Corn., 309 Ill. 
11. The rights of Franklin Dean Henson were fixed 
prior to  his reaching the age of eighteen, and his rights 
can never be extinguished as  long as any amount re- 
mains unpaid under this award, as modified. 
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(No. 4537-Claim denied.) 

ADAH DAVIS, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed April 23,  1954. 
Petition of Claimant for rehearing denied lune 25,  1954. 

KENNETH J. PEEL AND JOSEPH A. LONDRIGAN, At- 

LATHAM CASTLE, Attorney General ; C. ARTHUR 
torneys fo r  Claimant. 

NEBEL, Assistant Attorney General, .for Respondent. 

PRACTICE-burden of proof. In tort cases, claimant must prove his case 
by a preponderance of the evidence, and the Court will not direct a verdict 
for claimant without such proof. 

PUBLIC BUILDINGS-negligence. State owes duty to public using outdoor 
grandstands and stadia to the extent that they be reasonably safe and rea- 
sonably lighted. 

TOLSON, C. J. 
Adali Davis filed her claim on December 29, 1952 

seeking damages f o r  injuries, which she sustained while 
attending the Illinois State Fair. 

The record consists of the complaint, Departmental 
Report, transcript of evidence, statement, brief and 
argument of claimant, statement, brief and argument of 
respondent, and reply brief of claimant. 

The facts of the case are as follows: 
On Sunday evening, August 19, 1951, Mrs. Adah 

Davis attended a show at  the Illinois State Fairgrounds, 
and purchased a seat therefor, which was located in Row 
17, Section F of the grandstand. The grandstand is a 
steel and concrete structure, which was built in 1928, 
and, in reaching her reserved seat, Mrs. Davis climbed 
a certain concrete stairway to  Row 17. 

At the conclusion of the show, Mrs. Davis started 
down the concrete stairway, and was separated from her 
companions by the crowd using such exit. She had pro- 
ceeded down the stairway several steps, when her foot 
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slipped, and she fell to the left on the concrete floor, 
and suffered a broken leg. As a result of the injury, 
she required hospitalization, and the attendant expenses 
amounted to $3,851.30. 

The exact cause of the fall is in dispute. Claimant’s 
theory of the case is that her foot struck an irregularity 
in the concrete step, while respondent contends that the 
fall could have been occasioned by any iiuniber of 
reasons. 

Claimant also alleges that the state was negligent 
in not providing hand rails and lighting at the Aoor 
level, which contention this Court a t  the outset does 
not accept as reasonable. Outdoor grandstands and 
stadia, built f o r  the accommodation of thousands, arc 
constructed for utilitarian purposes. Patrons should 
expect no more than that they be reasonably safe and 
reasonably lighted. 

Claimant, in her brief, has predicated her case on 
two propositions of law, namely, that it was the duty 
of the state to provide safe entrances and exits to  the 
grandstand, and that she was not required to anticipate 
a dangerous condition, such as a defective step; and, 
secondly, when plaintiff presents a prima facie case, 
and the defendant fails to offer any contrary evidence, 
the Court should direct a verdict for plaintiff. 

The respondent has submitted that claimant must 
allege and prove due care; that the burden of proof is 
upon claimant to  establish her case by a preponderance 
of the evidence; and, finally, that the state is not an 
insurer against all forms of accidents, which ma:- happen 
to anyone attending the State Fair. 

There is no question but what daimant was seri- 
ously injured by her fall, and that she has been put to  
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great expense in an effort to  cure the disability. How- 
ever, the most serious question presented to this Court 
is whether o r  not claimant has established her case by 
a preponderance of the evidence. The witness, Harriet 
Spencer, did little more than establish that Adah Davis 
was in the grandstand at the time of the accident, as 
she was in not position to see precisely what caused the 
fall. 

The testimony of Adah Davis is not clear and con- 
clusive, which fact is best demonstrated by the follow- 
ing extracts from her testimony: 

“Q. As you left the grandstand that evening, will you describe your 
course of travel? 

A. Well, I was in front of Mrs. Spencer. W e  started out together, 
but the crowd got in between us-I don’t know how many, and 
as I was walking down the step my foot seemed to slip and I guess 
it was a kind of depression. 

Q. Did you look where you were stepping? 
A. Yes. I glanced-I kept my eyes down all the time, though. 
Q. There was a crowd? 
A. Yes. They were rushing out, because it was the close of the per- 

formance at that time. 
Q. You didn’t observe that situation? 
A. No. I didn’t. 
Q. You slipped and fell? 
A. This right foot seemed to go like that. 
Q. Were you on the edge of the step at that time? 
A. Yes. I was just going down, making this step. I had been going 

down all right until I got to that place. 
Q. And then you fell and that is all you remember? 
A. I don’t remember anything else except that they picked me up. I 

was suffering quite a deal. I t  had cut a place in my knee, and it 
was bleeding. 

Q. Did you notice this particular step? 
A. No, I didn’t notice it until I put my foot down. 
Q. What  did you notice then? 
A. I noticed there was something that jarred my foot. 
Q. Which foot are you talking about? 
A. My left Foot. 
Q. Tell us what you mean by “jarred” your foot. Did you stub your 

toe or did your foot slip? 
A. My foot seemed to slip. I t  is hard to describe it.” 
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The photographs, offered in evidence as claimant’s 
exhibits Nos. 4 and 5 ,  do tend to show a certain irregu- 
larity in the step between Rows 13 and 14. The evidence 
in the record does establish that a depression existed 
on one of the stairs about one-half inch deep and four 
to five inches wide, and it is entirely conceivable. that 
a person could fall, if the weight of the body was placed 
in the particular depression, while descending the stairs. 

The testimony above set forth does not conclusively 
establish that the depression was the cause of the ac- 
cident. The testimony indicates that claimant was caught 
in a crowd hurrying out of the grandstand. It is just 
as reasonable to assume that some person pushed claim- 
ant, in the press of the crowd, causing her to lose her 
footing; or, to conclude that claimant slipped, while 
descending the stairs, as it is to charge that the fall 
was due to negligence of the state. Because of the 
inadequacy of proof, this Court cannot say that claimant 
has established her case by a preponderance of the 
evidence. 

Counsel relies heavily on the proposition that, when 
plaintiff makes a prima facie case, which is not contro- 
verted, the Court should direct a verdict for plaintiff, 
and cites six Illinois cases in support of such proposi- 
tion. A reading of these cases discloses that five of the 
six cases were matters of contract, and the sixth was a 
suit t o  recover on a judgment. 

Davidson vs. Zmger, 181 111. App. 113, was a case involving a suit for 
the recovery of a real estate commission by a broker, wherein defendant did 
not offer any evidence to dispute the claim. 

Malleable Iron Co. vs. Brennun, 174 Ill. App. 38, was a case involving a 
suit for plumbing and heating material furnished an owner of property% with 
no defense offered. 

Marshall vs. Grosse Clothing Co., 184 111. App. 38, was a case involving a 
claim for rent, where no defense was interposed. 
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Dodson vs. E .  St. Louis Lumber Co., 161 111. App. 88, was a case in- 
volving a claim for rent, and the directed verdict was reversed. 

Evans vs. Evans, 163 Ill. App. 203, was a forceable detainer suit, wherein 
defendant failed to offer any evidence, and a peremptory instruction for plain- 
tiff was given. 

McDonold vs. The Village of Lockport, 28 Ill. App. 157, was a case 
involving a suit by the city to recover a judgment paid to a pedestrian by 
reason of a defective sidewalk built by defendant. The defendant appeared in 
the first proceeding, and assisted in the defense. The defendant was not per- 
mitted to introduce matters, which were in litigation in the initial suit, and, 
offering no other evidence, the Court instructed a verdict for plaintiff. 
I t  is to be noted in this case that the city alleged and proved the acts of 
negligence contained in its complaint. 

There can be no dispute with this proposition of 
law as it relates to  matters of contract, for, in fact, it 
is now possible to  obtain such relief by motion for sum- 
mary judgment. In  matters of tort, it is elementary 
that facts must be alleged and proven by a prepond- 
erance of the evidence before a court or jury can say 
that negligence was present. 

Counsel for claimant cites the case of Pollard vs. 
Broadway Central Hotel Corporation, 353 Ill. App. 312, 
as authority for  the proposition that the claimant was 
not required to anticipate a dangerous condition, such 
as a defective step. In  that case, plaintiff was the guest 
of the hotel for the first time. In  leaving the building, 
she walked down the corridor, which coiitained an off- 
set across the passageway, which was not easily dis- 
cernible, and illuminated by artificial light, but at  the 
time the lights had not been turned on. She fell a t  the 
offset, and was seriously injured. 

To indicate how close the evidence was in this case, 
it is to be noted that on the first trial the jury could not 
agree. On the second trial a verdict of $9,000.00 was 
rendered for plaintiff, and was reduced to  $7,500.00 by 
remitter. On appeal, the Appellate Court reversed the 
case for  the reason that it did not appear that plaintiff 
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was in the exercise of ordinary care. The case was 
brought before the Supreme Court upon certiorari, and 
the Supreme Court reversed the Appellate Court, and 
stated, upon a review of the evidence, that the verdict 
of the jury on the question of due care would not be 
disturbed. 

The distinction between the above case and the one 
now before this Court is quite apparent, for in the 
former case plaintiff walked down a corridor, which 
she had never traversed before. The offset in the 
passageway was recognized as a hazard by the hotel, 
and lights were in place f o r  the safety of its patrons; 
but, due to the negligence of some employee, the lights 
had not been turned on, and the patron was thereby 
placed in a position of peril through no fault of her 
own. I n  the instant case, claimant climbed the particular 
stairway earlier in the evening, and, at the conclusion 
of the performance, had descended several steps before 
the accident occurred, so it cannot be said that claimant 
was unaware of the nature of the stairway; and, the 
irregularity in the stairway was so slight that it cannot 
be compared to the offset in the hotel corridor. . 

For the reasons above stated, the Court is of the 
opinion that claimant has failed to  establish her case 
by a preponderance of the evidence, and, therefore, the 
claim must be denied. 

(No. 4593-Claimant awarded $678.16.) 

RAYMOND W. KLASEN, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

CAPELLE H. DAMRELL, Attorney f o r  Claimant. 
LATHAM CASTLE, Attorney General ; C. ARTHUR 

Opinion filed June 25, 1954. I 

NEBEL, Assistant Attorney General, for Respondent. 
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PRACTICE AND PRocEDuRE-waiver of filing of brief and argument will be 
allowed upon good cause shown. 

SERVICE RECOGNITION BOARD-subsequent rechssification of discharge to 
honorable. Pursuant to Chap. 126y2, Sec. 65, 1953 111. Rev. Stats., an award 
will be made where evidence shows removal of ineligibility by reason of dis- 
honorable discharge. 

TOLSON, C. J. 
On December 16, 1953, claimant filed his petition 

asking for an order directing the Treasurer of the State 
of Illinois to pay him the sum of $678.16 for compensa- 
tion due him by reason of his services in the armed 
forces during World War 11. 

The record consists of the complaint with attached 
exhibits ; certified copy of Court-Martial proceedings, 
recharacterization orders ; claimant’s domestic and for- 
eign service records, and stipulation in lieu of evidence. 
The Court, for good cause shown, allowed the motion 
of claimant and respondent to  waive the filing of brief 
and argument. 

The facts in the case are as follows: 
On March 5, 1941, claimant was a resident of the 

State of Illinois, and on said date was inducted in the 
United States Army at  Elgin, Illinois. 

On December 20, 1945, claimant was tried and found 
guilty by a General Court-Martial (CM 284007) of rape 
and murder in violation of Article of War 92; and was 
sentenced to a dishonorable discharge, total forfeitures, 
and confinement a t  hard labor fo r  the term of his natural 
life (General Court-Martial Order No. 24, Headquarters 
Army Air Forces Western Plying Training Command, 
Randolph Field, 20 December, 1945). On March 27, 1951, 
claimant filed an application for a new trial, and on 
July 19, 1951, the findings and sentence of said Court- 
Martial having been vacated, a new trial was granted. 
By order of the Secretary of the Air Force, dated Jan- 
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uary 9, 1952, all rights, privileges and property of which 
accused had been deprived, by virtue of the aforesaid 
findings and sentence so vacated, were restored to  him, 
and an honorable discharge was substituted for  the dis- 
honorable discharge previously executed. 

This petition is before the Court of Claims by virtue 
of Chap. 1261/, Sec. 65, Ill. Rev. Stats., which reads as 
follows : 

“Consideration of claims where claimant was ineligible during period for 
filing claims. Any person who had a claim which would have been compensa- 
ble by the Service Recognition Board, except that during the period for filing 
claims such person was ineligible by reason of a dishonorable discharge from 
service, who, prior to July 1, 1953, has or shall have such discharge reviewed 
and has obtained or shall obtain an honorable discharge, shall be entitled to 
have such claim considered by the Court of Claims and to have an award 
on the same basis as if his claim had been considered by the Service Recogni- 
tion Board.” 

There is no dispute in the record but what com- 
plainant served 26 months and 5 days in domestic serr- 
ice, and 27 months and 23 days in foreign service. 
According to the provisions of Ill. Rev. Stats., Chap. 
1261/, See. 27, claimant would have been entitled to the 
sum of $678.16, had he been able to perfect his claim 
with the Service Recognition Board. 

On May 20, 1953, the Legislature enacted See. 65 
of Chap. 1261/, heretofore set out in full, authorizing 
the Court of Claims to  consider and make awards in the 
same manner as the Service Recognition Board. 

This Court, therefore, finds that claimant has in all 
respects qualified himself, and is entitled to  an award 
in the amount of $678.16. 

An award is, therefore, made to  claimant, Raymond 
W. Klasen, in the sum of $678.16. 
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(No. 4601-Claimant awarded $172.42.) 

THE TEXAS COMPANY, A DELAWARE CORPORATION, Claimant, VS. 

STATE OF ILLINOIS, Respondent. 
Opinion filed June 25, 1954. 

JAMES 147. CAMPBELL, Attorney fo r  Claimant. 
LATHAM CASTLE, Attorney General ; MARION G. 

TIERNAN, Assistant Attorney General, for  Respondent. 

PURCHASES-lapsed appropriation. Evidence sustained an award where 
appropriation had lapsed. 

FEARER, J. 
The complaint in this cause was filed on January 25, 

1954, and attached to  it was a purchase order, which 
was identified as claimant’s exhibit A. A bill of 
particulars and an order of the Court waiving the filing 
of brief and argument in said cause have also been filed. 

On March 12, 1954, a Report of the Division of 
Highways made by Earl McIC Guy, Engineer of Claims, 
verifying claimant’s exhibit A as a true and correct 
copy of purchase order No. F-98331 issued to  The Texas 
Company by the State of Illinois, Department of Fi- 
nance, Division of Purchases and Supplies, was filed. 

It is, therefore, the order of this Court that the 
claim in the amount of $172.42 be, and is hereby allowed. 

(No. 44 5 6-Claimant awarded $2,0 37.2 2. ) 

PATRICK BUTLER, Claimant, vs. STATF OF ILLINOIS, Respondent. 
Opinion filed July 8,  1952. 

Opinion on rehearing filed July 23 ,  1954. 

D. F. RUMSEY, Attorney fo r  Claimant. 
LATHAM CASTLE, Attorney General ; C. ARTHUR 

NEBEL, Assistant Attorney General, fo r  Respondent. 
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WORKMEN’S COMPENSATION ACT-when an award will be made. Where 
evidence showed that claimant’s injury arose out of and in the course of his 
employment, an award will be made under the Workmen’s Compensation Act. 

DELAWEY, J. 
Claimant, Patrick Butler, was employed by the De- 

partment of Public Works and Buildings, Division of 
Highways. On July 6, 1950, Mr. Butler was one of a 
group of maintenance employees engaged in rebuilding 
shoulders on the right-of-way of Illinois Route No. 142 
in Saline County, north of Eldorado. The work was 
being done at  a point approximately four miles north of‘ 
the junction of Illinois Route No. 142 and Saline County 
SA Route No. 10. At approximately 2:45 P.M., Mr. 
Butler was backing a truck loaded with dirt into an area 
washed out of the highway shoulder. As the truck wag 
backed up to the eroded area, the edge of the shoulder 
gave way. This caused the back of the truck to  fall into 
the depression. Mr. Butler, thinking the truck would 
turn over backwards, jumped from the truck cab, and 
fell to the ground near the edge of the depression. The 
truck did not turn over, but the front end was raised 
into the air, and swung around in such a manner that, 
when the front wheels came down, they pinned Afr, 
Butler’s legs to  the ground. 

The Division had Mr. Butler taken to the Ferrell 
Hospital Clinic at  Eldorado, where Dr. N. A. Thompson 
treated him. 

July 7, 1950, Dr. Thompson reported as follows: 
“Patient states that while hauling dirt to dump and fill in a low place on 

highway No. 142, the earth gave way beneath the truck. Nature of injury-. 
Sprain of left ankle, abrasions. Treatment-Hospitalized. X-Rays-Revealecl 
no fracture. Estimated date of discharge-September I ,  1950. Estimated datt: 
patient able to work-September 1, 1950. What  permanent disability do yon 
expect?-Apparently none.” 
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On August 21, Dr. Thompson sent the following 
letter to  the Division of Highways: 

“The above named patient has complained of pain and swelling of the 
left ankle since he was hospitalized on July 6, 1950. X-Ray films taken today 
reveal partial fracture of the left medial malleolus, and also a partial fracture 
of the left fibula in the lower third. These fractures were identified by the 
callus formation thrown out from them. 

The old X-Ray pictures were rechecked, and we were still unable to 
identify any fracture in them. 

A firm adhesive brace was put on the ankle, and he was advised to use 
it as little as possible. He  should have complete recovery within six weeks.” 

On October 21, Dr. Thompson submitted his final report: 
“X-Rays-Taken August 21, 1950, revealed partial fracture of the left 

medial malleolus, and also a partial fracture of the left fibula in the lower 
third.” 

O n  May lo, ,  1952, Dr. John Elder Choisser reported as 
follows : 

“Physical examination on this date reveals that there is definite limitation 
of plantar flexion of the left foot and the ankle joint of about 40%. There is 
limitation of dorsi flexion of the left foot at the ankle joint of about 30%. 
There is approximately 40% limitation of lateral abduction and medial in- 
version of the left foot a t  the ankle joint. 

I t  is my professional opinion that the marked limitation of motion of 
the left ankle joint is due to the old healed fracture of the distal ends of the 
left fibula and left tibia bones and the accompanying teno-synovitis of the 
ligaments of the left ankle. 

This man has a definite permanent disability of the left leg due to the 
injury to his left ankle joint area.” 

The record consists of the complaint, Departmental 
Report, answer of chimant to Departmental Report, 
stipulation waiving briefs of both parties, transcript of 
evidence, and st.ipulatioa of medical report of Dr. John 
E. Choisser between the parties herein. 

No jurisdictional question is raised. Respondent 
and claimant were operating under the Workmen’s 
Compensation Act, and the accident in question arose 
out of and in the course of the employment. 
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On July 6, 1950, claimant, a widower, was 63 years 
of age. There were no children under 18 years of age 
dependent upon him for support. He earned a total olf 
$2,688.00 in the year preceding his injury. 

The compensation rate is the maximum of $15.00 
per week. Since the accident occurred subsequent to 
July 1, 1949, this amount must be increased 50 per cent, 
o r  a weekly 'rate of $22.50. 

Mr. Butler was totally disabled because of his injury 
from July 7 to September 30, 1950, inclusive, a period 
of 12 2/7 weeks. He was paid full salary in lieu of 
compensation July 7 through July 31, inclusive, in the 
amount of $180.64. He was paid compensation at the 
rate of $22.50 a week from August 1 to  September 30, 
inclusive, in the amount of $196.07. Claimant should 
have received his compensation rate during the period 
from July 7 to  July 31, which would amount to  $80.36. 
As claimant received $180.64, it is necessary for us to  
deduct the sum of $100.28 from the award to be granted 
herein. 

From the record before the Court, we are of the 
opinion that, as a result of the accident on July 6, 1950, 
claimant has suffered the permanent loss of use of his 
left leg. Under Section 8 (e-15) claimant will receive 
190 weeks at  the compensation rate of $22.50 per week, 
o r  the sum of $4,275.00, less the overpayment of $100.28, 
making a total sum of $4,174.78. 

An award is, therefore, entered in favor of claimant, 
Patrick Butler, in the amount of $4,174.78, payable as 
f OllOTTrS : 

$2,076.43, which has accrued, less overpayment of $100.28, or $1,976.11;, 
which is payable forthwith; 

$2,198.63, which is payable in weekly installments of $22.50, beginning 
on July 15,  1952, for a period of 97 weeks, with an addi- 
tional final payment of $16.13. 
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The testimony at the hearing before Commissioner 
Summers was taken and transcribed by Nina Lee Patton 
of Harrisburg, Illinois, who made charges therefor in 
the amount of $20.55. These charges appear reasonable 
and proper. 

An award is, therefore, entered in favor of Nina Lee 
Patton in the amount of $20.55, payable forthwith. 

This award is subject to  the approval of the Gov- 
ernor, as provided in Section 3 of “An Act Concerning 
the Payment of Compensation Awards to State Em- 
ployees ’ ’. 

OPINION ON REHEARING. 
FEARER, J. 
This cause is before the Court on the petition of 

respondent for rehearing filed on July 29, 1952, and the 
order of the Court granting the prayer of the petition 
for rehearing filed on October 10, 1952. An opinion of 
this Court was rendered and filed with the Clerk on 
July 8, 1952. 

On June 21, 1954, there was filed in this Court a 
stipulation wherein claimant by his attorney, and 
respondent by the Attorney General, Latham Castle, 
agreed that the medical reports of Gilbert T. Hyatt, 
M.D., of 1106 West Franklin Street, Evansville, Indiana, 
who examined claimant on May 16, 1953 and June 2, 
1954, should be considered as additional medical evidence 
in this case, in accordance with the order of the Court 
entered on October 10, 1952 granting respondent’s pe- 
tition for  rehearing, and further giving leave for the 
submission of such additional medical evidence as either 
side might desire. 

As stated, claimant was examined by Dr. Gilbert T. 
Hyatt, and medical reports, dated May 16, 1953 and 
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June 2, 1954, were sent to  Mr. Earl McK. Guy, Depart- 
ment of Public Works and Buildings, Springfield, llli- 
nois, and subsequently filed in this cause. 

The Court, in its opinion handed down on July 8, 
1952, made an award to  claimant f o r  the loss of use of 
his left leg, which, under the Workmen’s Compensation 
Act at that time, was fixed at  190 weeks a t  his compen- 
sation rate of $22.50 per week. From this award m7as 
deducted the sum of $100.28, rcpresenting an ovcrpay- 
ment to  claimant, as shown by the record in the case. 

I n  considering this matter, we are coiifronted with 
the medical testimony of Dr. John E. Choisser, ~vho 
testified on behalf of claimant, and also his medical 
report, which was filed in this cause as a Supplemental 
Report, dated May 10, 1952. 

At the hearing before Commissioner Frank M. 
Summers on November I, 1951, Dr. Choisser testified 
that he examined claimant on September 14, 1951 and 
August 1, 1951, and took some X-Rays. At that time he 
learned that Mr. Butler had received injuries to  hiis 
back and left leg on July 6, 1950, while working fo r  
respondent. When examined, claimant complained o € 
stiffness and weakness in his left ankle. Dr. Choisser 
stated he found there was a limitation of the plantar 
flexion and dorsi flexion, and lateral abduction of the 
left ankle. He testified that the limitation of the left 
ankle was between 25 and 30%, and his examination 
revealed that the left ankle at the level of the malleoli 
revealed the left ankle at  the distal end to be larger than 
the right ankle. Anterior-posterior and lateral S-Rays 
of the left ankle and leg revealed old healed fractures 
of the distal end of the left tibia and fibula, as well as 
arthritic changes, which, in his opinion, were due to 
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trauma. It was further his opinion that Nr. Butler’s 
injury was permanent in its nature. 

He testified that both tibia and fibula were fractured, 
and that there were arthritic changes in both of them. 
He further testified that claimant had lost the partial use 
of the left ankle. He was further asked by counsel f o r  
claimant : 

“Do you have an opinion from the examination and the X-Ray what 
percentage he has lost because of his injury?” 

The doctor testified that it was his professional opinion 
that Mr. Butler had a 30 to  35% loss of the use of the 
ankle. 

There was no further medical testimony offered by 
claimant. However, by stipulation, the Supplemental 
Report, dated May 10, 1952, hereinabove referred to, 
and signed by Dr. Choisser, was filed with the Court. 
It revealed that by further physical examination there 
mas a definite limitation of plantar flexion of the left 
foot and the ankle joint of about 40%. There mas a 
limitation of dorsi flexion of the left foot  at the ankle 
joint of about 30%, and approximately 40% limitation 
of lateral abduction and medial inversion of the left 
foot at the ankle joint. He gave as his professional 
opinion that the marked limitation of motion of the left 
ankle joint was due to the old healed fracture of the 
distal ends of the left fibula and left tibia bones, and 
the accompanying teno-synovitis of the ligaments of 
the left ankle. 1% concluded by saying that claimant 
had a definite permanent disability of the left leg due 
to the injury in his left ankle joint area. 

Dr. Gilbert T. Hyatt’s written report, dated May 
16, 1953, and based upon his examination of claimant, 
revealed subjective findings, as follows : Left lower ex- 



tremity quite weak; midback region weak and painful, 
cannot do much bending or lifting; unable to  walk on 
uneven ground; difficulty in walking up or  down stairs, 
and in getting into and out of cars; not able to  put 
much weight on left foot; pain in the left ankle and leg; 
swelling of left ankle and leg after use ; and, interference 
with rest at night because of pain. 

Objective findings were that he walked with a left 
sided limp, some atrophy of the left thigh and leg. Mo- 
tions of the left ankle and left tarsal regions were re- 
stricted to about half normal. The left knee jerk and 
ankle jerk were slightly diminished. Sensation was 
normal. Motions of the spine were a little restricted in 
all directions. X-Rays of the left ankle showed old healed 
fractures of the tibia and fibula ; a little irregularity of 
the joint surface of the tibia, and osteoarthritic changes 
beginning about the ankle joint. 

I n  concluding his report, Dr. Hyatt stated that 
claimant, Patrick Butler, sustained fractures of the left 
tibia and fibula at  the ankle, and a strain of his back 
on July 6, 1950, and since that time has had pain and 
weakness in the left lower extremity and midback region. 
The fractures have healed, but there is some residual 
atrophy of the left lower extremity, some restriction 
of motion of the left ankle, foot, and back, and some 
traumatic arthritis of the left ankle due to the joint 
injury. Although his complaints may be somewhat ex- 
aggerated, Dr. Hyatt believes that claimant has a true 
traumatic neurosis superimposed upon his real physical 
disability. I n  his opinion, claimant has a permanent 
partial disability, approximating the loss of three- 
fourths of his left lower extremity. 

He wrote a second report on June 2, 1954, which 
was based upon his examination of claimant at  the 
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Harrisburg Hospital on May 17, 1954. Subjective 
findings were that claimant continued to have pain in 
the left ankle, and up the inner side of the left leg; could 
not go up or  down stairs normally, because the left ankle 
would not hold him, and he had to hold on to something; 
the medial aspect of the left ankle tended to  give way; 
and, the left ankle continued to swell when he is on it 
very much. Findings also revealed that claimant was 
well'developed and nourished; limps on the left lower 
extremity; and, has no localized tenderness. Dr. Hyatt 
further stated that from claimant's history he has made 
no notable improvement since the previous examination 
on April 10, 1953, and no appreciable changes in the 
physical examination were noted. Both physically and 
mentally his condition seemed unchanged from the pre- 
vious examination. 

The measurements of the lower extremities are noted 
by the chart filed with the Report, dated June 2, 1954. 
First, we will consider the ankle. There is no variance 
in the Report between the left ankle and the right ankle, 
except under eversion, where the right ankle is 10" and 
the left ankle 5". Under the heading "Great Toe" have 
been listed the metatarsophalangeal joint, interphalan- 
geal joint, no difference between the left and right. 
Measurements of motion between the left and right leg, 
abduction, right 35", left 30"; adduction, right 30°, left 
25". Internal rotation, right 15", left 10" ; circumfer- 
ential measurements (thigh) right 16", left 15%". As 
to all other measurements, they are the same. In  the 
knee the only variance between the left and right is in 
the measurements of the calf, right llyz'', left 11". 

The evidence reveaIs that claimant returned to  work 
as a truck driver in October of 1950, and worked until 
approximately May 10, 1951. 
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Mr. Butler was disabled because of his injury from 
July 7 to September 30, 1950, inclusive, a period olf 
12  2/7 weeks. He was paid full salary in lieu of compen- 
sation from July 7 through July 31, inclusive, in the 
amount of $180.64. He was paid compensation at the 
rate of $22.50 a week from August 1 to  September 30, 
inclusive, in the amount of $196.07. Claimant should 
have received his compensation rate of $22.50 per week 
during the period from July 7 to July 31, which would 
have amounted to  $80.36. As claimant received $180.64, 
it is necessary to deduct the sum of $100.28 from any 
award granted herein. 

From the record before the Court, and additional 
supplemental medical reports, we are of the opinion 
that, as a result of the accident on July 6, 1950, claimant 
has suffered a partial loss of the use of his left leg. 
However, in this respect, it is difficult for us to determine 
from the medical evidence submitted, either by the writ- 
ten reports filed in this cause, or by testimony offered, 
the percentage of loss of use of the left leg claimant has 
sustained. 

It appears to  us that, in referring to the lower ex- 
tremity of the lef t  leg, the doctors are referring to a 
line above the ankle joint, and, therefore, me cannot 
consider that claimant has lost the use of the entire 
left leg, but will have t o  endeavor to arrive at a per- 
centage based upon medical findings of the two doctors. 

At the time of the injury and the original hearing 
in this case, Section 8 (e-15) of the Workmen’s Com- 
pensation Act provided for the payment of compensation 
for a period of 190 weeks for the permanent loss of use 
of a leg. Claimant’s compensation rate at  said time was 
$22.50 per week. 
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We are hereby modifying the award previously 
made, and are entering an award in favor of claimant, 
Patrick Butler, in the amount of $2,137.50, less the over- 
payment of $100.28, or  a total award of $2,037.22, all of 
which has accrued, and is payable forthwith. 

The former opinion allowed $20.55 to  Nina Lee 
Patton of ]Harrisburg, Illjnois, for transcribing the 
testimony before the Commissioner. These charges ap- 
pear reasonable and proper, and, since they have never 
been satisfied, the sum of $20.55 is herewith ordered paid 
to Nina Lee Patton. 

This award is subject to  the approval of the Gov- 
ernor, as provided in Section 3 of “An Act Concerning 
the Payment of Compensation Awards to State Employ- 
ees”. 

(NO. 4518-Claim denied.) 

EFFIE LINDBERG, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Ofiinion fired July 23, 1954. 

ARNDT AND WINGARD, Attorneys for Claimant. 
LATHAM CASTLE, Attorney General ; MARION G. 

TIERNAN, Assistant Attorney General, f o r  Respondent. 

STATE PARKs-negligence. Evidence failed to show that the moist condi- 
tion of lavatory floor caused by condensation of atmosphere, in the absence of 
other foreign matter, was a dangerous condition, or the result of any negligence 
on the part of respondent. 

Sa~~-negZigence. Where evidence showed claimant was fully aware of 
conditions of lavatory floor, which were obvious ones, she assumed any risks 
involved. 

NEGLIGENCE-duty to invitee. An invitee assumes all normal, obvious Or  

ordinary risks attendant on the use of premises. 

WHAM, J. 
This is an action brought by claimant, Effie Lind- 

berg, against respondent, State of Illinois, to  recover 



30 

$7,500.00 in damages fo r  personal injuries, which she 
sustained on June 25, 1950, when she slipped and fell 
upon the concrete floor of a women’s lavatory located 
in the Mississippi Palisades State Park, which is owned 
and operated by respondent, State of Illinois. The acci- 
dent occurred while she was attending a church reunion, 
as a member of the Reorganized Church of Jesus Christ,. 

Claimant charges in her amended complaint, filed 
herein, that respondent leased a portion of said State 
Park to the Reorganized Church of Jesus Christ f o r  the 
period from June 24, 1950 to July 2, 1950. A women’s 
lavatory was situated on said leased premises, which had 
a smooth concrete floor sloping in all directions toward 
a drain, which was countersunk in approximately the 
center of the floor. Claimant further charges that the 
lavatory was defectively constructed, and, on June 25, 
1950, the concrete floor was moist, wet and slippery, and, 
therefore, dangerous, all of which respondent either had, 
or by the exercise of reasonable diligence, could have had 
notice of said condition in time to remedy the same. 
The amended complaint further charges that on June 
25, 1950 claimant, as an invitee of respondent’s lessee, 
was’present in said park, entered the lavatory, and, in 
making her departure therefrom, was caused to  slip and 
fall, because of the above mentioned dangerous condition, 
and without any fault on her part. As a result of said 
fall, claimant sustained a broken hip, which has resulted 
in permanent injuries, necessitating the expenditure of 
large sums of money f o r  medical and hospital expenses, 
for which she asks $7,500.00 damages. 

Respondent has filed a general denial to all of said 
allegations, and further charges in its answer that the 
Reorganized Church of Jesus Christ, as lessee of 
respondent, had assumed responsibility for the rnainte- 
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nance of the premises, and, therefore, any negligence, 
other than that of claimant, contributing to her fall, was 
that of the lessee. 

Although the question of the status of claimant, as 
raised by respondent, is one of interest, it will not be 
necessary to consider it, f o r  the reason that, even as- 
suming respondent owed claimant the duty to exercise 
ordinary care to keep the premises in a reasonably safe 
condition, which question, however, we do not decide, 
claimant has failed to bear the burden of proving her 
case against respondent on this theory, i.e., the one most 
favorable to  claimant. 

The facts concerning the accident, as shown by the 
evidence, are as follows: On June 24, 1950, claimant, a 
widow, 68 years of age, and a resident of Mathersville, 
Illinois, went to  the Mississippi Palisades State Park, 
as a member of the Reorganized Church of Jesus Christ, 
for a church reunion. The women’s lavatory in question 
was located on the camping site, which the Reorganized 
Church of Jesus Christ was occupying with the per- 
mission of the State of Illinois. Claimant’s exhibit No. 
2, being a Departmental Report of the State of Illinois, 
which was offered in evidence by both claimant and 
respondent, contains photographs portraying the ex- 
terior and interior of the lavatory, the inside measure- 
ments of which were 9’6” by 7‘6”. The floor was con- 
structed of smooth cement trowel finish with a drain 9’’ 
in diameter located in the center of the floor, and with 
a 2” taper in the floor from the outside walls to the drain. 
There were two windows on the south side of the lava- 
tory, and one on the east side. Along one side of the 
lavatory were six toilet stools, and at  the opposite end 
from the doorway opening into the lavatory were located 
tmo wash basins. Claimant testified that she had entered 
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and used the lavatory on June 24, 1950, and did not re- 
member whether the floor was wet or dry on that date; 
and, that she and a Mrs. Wakeland entered the lavatory 
at  approximately 8:00 A. 11. on June 25, 1950. Mrs. 
Wakeland then left the building, and waited fo r  claim- 
ant, while she went to  the lavatory, and washed her 
hands. She further testified that a t  the time there were 
several girls, women and little children in said lavatory, 
the stools were occupied, the wash basins were being 
used, and a total of approximately 8 or 10 persons were 
standing against the wall opposite the stools. She used 
one of the stools, and then washed her hands at  one of 
the wash basins. After washing her hands, she started 
to walk back toward the door. She stated that the floor 
was wet, and that, as she walked along, she was talking, 
but watching her steps carefully. Suddenly her foot 
slipped. She tried to catch herself, put her hand out, 
and then fell to the floor, as a result of which she sus- 
tained a fracture of her hip. She stated that she slipped 
on the wet floor, and fell a t  the drain; that the floor vas: 
da.mp all over. She further stated that, although the 
light was not burning in the lavatory a t  the time, it was 
daylight, and the view was good within the room, and 
she had no trouble seeing the floor. She stated that, 
when she entered the lavatory, she was looking at  the 
floor, and saw moisture covering it, which appeared to 
be caused from condensation. She stated that no one 
jostled o r  pushed her, and that she did not nctice any 
foreign substance upon the floor ; that it was clean in all 
respects. She further stated that there was no standing 
water on the floor, but only moisture. Her testimony 
concerning the condition of the floor was borne out by 
Mr. Edward R. TVilliams, an official of the church or-. 
ganization, who went into the lavatory after he was 
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notified that claimant had been injured. Mr. Orville C. 
Short likewise testified to  basically the same facts. Mrs. 
Wakelaiid, who had gone to the lavatory with claimant, 
stated she did not see Mrs. Lindberg fall, as she had 
waited outside the lavatory while Mrs. Lindberg washed 
her hands. She also testified that the floor was wet, but 
clean, with no foreign substance on the floor ; and further 
stated that she had no trouble seeing the floor, as the 
light was good. All of the witnesses testified that on the 
previous day, that is, June 24, there had been a cloud- 
burst, and that on the morning in question the weather 
was hot and humid outside, yet cool and comfortable 
inside. The witnesses further stated that the wet condi- 
tion of the cement floor was or  could be due to  condensa- 
tion arising from the temperature and humid conditions. 

It is our considered opinion that the record in this 
case ddes not show any negligence on the part of respond- 
ent, nor the existence of a dangerous condition in the 
lavatory. There is no evidence in the record establishing 
that the manner of construction was other than the usual 
and ordinary type used for a lavatory located in a park. 
The only complaint made concerning the condition of the 
floor was that it sloped slightly, was of smooth concrete 
construction, and was wet and slippery. From claimant’s 
brief and argument, it appears that claimant relies upon 
this fact, contending that the floor became slippery be- 
cause of condensation, of which condition respondent 
knew or  should have known. It is to  be noted that no- 
where in the record is there any evidence o r  argument 
offered by claimant showing, or tending to  shorn, what, 
if  anything, respondent should have done to  avoid the 
condensation, o r  what other type of construction and 

--a 
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design should have been used. This Court should not ,  
and will not speculate upon this question. 

It is further to  be noted that there is no evidence 
to the effect that any of the persons, who were likewise 
using the lavatory at  the time in question, and particu- 
larly claimant’s witnesses, Mr. Williams, Mr. Short and 
Mrs. Wakeland, slipped, o r  had any difficulty in walking 
upon the floor of the lavatory. 

The mere fact that the floor was sloping, wet arid 
slippery does not in and of itself constitute a condition, 
which in the eyes of the law is a “dangerous condition”. 

I n  the case of Miller vs. Ginaball BI-OS., Inc., 262 N.Y. 
107, 186 N.E. 410, the Court, in reversing a recovery of 
a plaintiff, who slipped on a wet, sloping entrance way 
constructed of Tennessee marble, said : 

\ 

“ W e  may assume that rainwater may make the smooth sloping floor 
somewhat more slippery than if the floor were dry. None the less, it does not 
appear that the floor, even when wet, was dangerous.” 

I f  the condition of the lavatory, as shown by the 
evidence in the instant case, was considered to be such 
as to justify a recovery herein, the burden of mainte- 
iiance would be so great that respondent would become 
an insurer of those using like lavatories in State Parks 
when the floors were wet. 

In Carlsom vs. United States, 90 F. Supp. 159 at 
160, under the Federal Tort Claims Act, the court 
stated : 

“The court is of the opinion that, although plaintiff has sufficiently proved 
that the floor was wet and somewhat slippery, she has failed to  show eithei 
negligence on the part of the defendant or lack of contributory negligence 011 

her own part. The owners or operators of buildings where the public is in- 
vited to come on business are not insurers against all forms of accidents that 
may happen to any who come. ‘If what was shown in this case was sufficient 
to permit recovery, it would require store owners to have a mopper stationed 
a t  the doors on rainy days for the sole purpose of mopping up after evey 
customer entering or leaving the premises. Every store owner would be re- 

, 
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quired to be an insurer against such accidents to public invitees who came in 
on rainy days with wet shoes.’ Sears Roebuck 6 Co. vs. Johnson, 10 Cir., 91 
F. 2 (d )  332, 339.” 

It is fundamental that respondent is not an insurer 
of the safety of the patrons of the park, and, at the most, 
can only be held to  that degree of care, which a reason- 
ably prudent individual o r  organization would use in 
constructing and maintaining a like structure in a like 
location, under the same and similar circumstances. It 
is likewise fundamental that the burden of proof is upon 
claimant to establish negligence on the part of respond- 
ent, as well as her freedom from contributory negligence, 
before recovery can be had. In our judgment, claimant 
has not borne this burden of proof. 

It is clear from the evidence, and particularly from 
claimant’s own testimony, that the very condition com- 
plained of was as apparent to claimant, as it would have 
been to any agents or servants of respondent had they 
been present. She, therefore, should be held to as high 
a degree of care for her own safety, as would be re- 
quired of respondent in its conduct toward her. She 
should also be held to have assumed whatever risks 
were involved in going upon the wet floor, which were 
within themselves an incident to  such act. There was 
no hidden danger. She was completely cognizant of the 
condition of the floor. The case, it seems to us, does not 
present a. different situation in this regard than do those 
cases wherein a slippery condition on the floor of a 
building has been brought about by rainfall. The law of 
Illinois is well settled in those cases wherein the’person 
injured had as much knowledge of the condition as the 
owner of the store or  building. 

In the case of Murray vs. Bedell Compawy of Chi- 
cago, 256 Ill. App. 247, an invitee slipped in the lobby of 
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the store, and sustained injuries as a. result of her fall. 
There was mud a.nd water on the floor, which created a 
slippery condition. I n  reversing the judgment for the 
plaintiff in the trial court, and entering judgment i n  
favor of the defendant, the Appelhte Court stated at  
pages 249, 250 and 251: 

“From the testimony of the plaintiff it is apparent that the danger, if 
any, was clearly evident to her, as well as the defendants, and that she was 
aware of the condition and of the possibility of sustaining a fall before she un- 
dertook to pass over and along the floor space of the vestibule. 

The condition, described by the witnesses is one that is not only not 
unusual, but is customarily ta  be found on such days as described in the 
testimony, in vestibules of this character and the sidewalks and the premises 
surrounding entrances to public places. 

* * * *  
In the case at bar the plaintiff was as well apprised of the condition 

existing in the vestibule as the defendant, and should be held to as high a 
degree of care for her own safety as would be required of the defendant.” 

The court, in arriving at  its decision, quoted at  
length in its opinioiz from a similar case, Kresge Co. vs. 
Fader, 116 Ohio St. 718: 

“ ‘It is a fact known to all that many stores in all branches of trade have 
an inside door or passageway into the store, usually in the middle of the front. 
On each side of this passageway is a display window. The passage then 
extends back ten or twelve feet or more to the entrance dooir to the store. 
This passage usually has a slight slope from the door to  the sidewalk, at 
which line there is no door. This slope is to carry away the rain that may 
blow into the passageway. The passageway is in fact practically a part of the 
sidewalk, but at the same time it is within the front line o’f the store, and 
under control of the store. Would anyone contend thati if a person walked 
into such passageway when it was raining, and there slipped and fell, he 
could recover damages because there was moisture on the floor of the 
passageway? Manifestly not. Everybody knows that, when people are entering 
any building when it is raining, they will carry some moisture on their feet, 
which will render the floor near the door on the inside damp to some 
extent,. and every on8 knows that a damp floor is likely to be a little more 
slippery than a dry floor. 

I * * *  

Owners or lessees of stores, office buildings, banks, hotels, theaters, or 
other buildings where the public is invited to come on business or pleasure, 
are not insurers against all forms of accidents that may happen to any who 
come.’ See also Dudley vs. Abraham, 107 N.Y.S. 97.” 
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M u w a y  TS.  Bedell Co., szhp3r‘q has been followed by 
the Circuit Court of Appeals of the Seventh Circuit, in 
Bfz ine t  vs. S. S. Kresge Co., 115 F. 2(d)  713, a similar 
case wherein the court arrived at a like result. I n  Carl- 
soit vs. United S ta tes ,  90 F. Supp. 159, the court stated 
at  page 160: 

“Plaintiff herself testified that it had been raiiiing all day, and that the 
sidewalks and streets were wet With  those facts in her possession, she was 
certainly apprised, or should have been, of the likelihood of the floor inside 
the Post Office being wet, and of the possibility of sustaining a fall as a result 
thereof. The case at  bar comes squarely within the purview of the facts and 
the law as announced in Murray vs Bedell Co of Chicago, 256 I11 App 247.” 

The court’s decision in  Murray  vs. Bedel l  Co., 
supra, is further followed in Clark vs. Carson Pirie 
Scott  d? Co., 340 Ill. App. 260. 

Prcfessor William L. Prosser in his handbook, 
Prosser  O IL  To?-ts, at page 384, recognizes the rule that 
“One who enters upon the premises of another, even as 
a business visitor, assumes the danger of all known or 
obvious conditions, which he finds there ”. 

The court in Dargie vs. E a s t  Elid Bolders Club, 
346 111. App. 480 a t  490, recognizes the same rule: 

“An ‘invitee aswines all normal, obvious or ordinary risks attendant 011 

the use of the premises ’ (65 C J S Neg , Sec 50, pp 542, 543 ) ”  

In Mack IS. l/Tlomagz’s Club of Aurora, 303 Ill. App. 
217, a case involving R woman, who slipped upon a maxcd 
floor, the Appellate Court, in reversing a trial court 
juclgment, stated at page 220: 

“ . Whatever risks were involved with her use of the floor were 
obvious ones and such as were incident to each of her former visits t o  the 
club room, and common to wcry other member of the club Under such 
circumstances, she must be held to have assumed any risks involved in l i u  

walking upon the floor, which wege within themselves an incident to such act 
There appears to have been no hidden danger ” 

Said case has been followed by this Court in AIZHU 
cari”aito vs. S ta te  of Illinois, 18 C.C.R. 30. 
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Then, too, in addition to the above, there has been 
no showing that respondent knew, or, in the exercise of 
reasonable care, should have known that the floor mas 
slippery at  the time of the accident in question. The 
burden of showing such knowledge is upon claimant. 
She has failed to  offer testimony establishing either 
actual or constructive notice of the alleged unsafe con- 
dition. 

We, therefore, hold that claimant is not entitled to  
recover for the above reasons, and will not extend the 
opinion further by considering the other questions 
raised by respondent, or  the question of damages. The 
claim is denied. 

(No. 4564-Claim denied ) 

COLUMBIA FIRE INSURANCE COMPANY, A CORPORATION, Claimant, 
vs. STATE OF ILLINOIS, Respondent. 

Opinion filed July 23, 1954. 

GILLESPIE, BURKE AND GILLESPIE, Attorneys f o r  

LATHAM CASTLE, Attorney General ; C. AETHUE 
Claimant. 

NEBEL, Assistant Attorney General, f o r  Respondent. 

PRAClICE AND PKOCEDrJKL-fUXeS When one does ilOt pursue his remedy 
to pay taxes under protest, he has lost his right to recover said funds 

TAXES-voluntary puyment Where payment of tax is voluntary, no r f -  
covery can ba had for overpayment, unless a specific statute authorizes such 
payment. 

STATE OFFICERS AND AGENTS-negltgenCe Negligence of department i n  
giving an incorrect amount of tax due is no defense to general rule governing 
voluntary payment of taxes 

FEARER, J. 
Leave of Court having first been granted to  claimant, 

an amended complaint was filed in this case on December 
3, 1953. Respondent has filed a motion to dismiss said 
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amended complaint on the grounds that claimant has 
failed to pursue the remedies afforded it by the protest 
statute, Par .  172, Chap. 127, Ill. Rev. Stats., 1951; and 
See. 407 of the Illinois Insurance Code, Par. 1019, Chap. 
73,’ Ill. Rev. Stats., 1951. Such failure, respondent con- 
tends, is a bar to claimant’s action herein. 

A statement, brief and argument in support of the 
motion heretofore filed has also been submitted. No 
authorities were cited by claimant. 

The amended complaint states that claimaiit paid 
privilege taxes to respondent for the year of 1952, and, 
also, filed with the Director of Insurance tax receipts 
showing taxes paid in accordance with See. 409 of the 
Illinois Insurance Code for the benefit of organized fire 
departments of cities, villages, incorporated towns and 
fire protection districts of the State of Illiiiois, as a tax 
on premiums received by claimant in such cities, villages, 
incorporat;d towns and fire protection districts. The 
amount so paid was in the sum of $1,700.25. On February 
27, 1952, evidence of such payments made in accordance 
with See. 414 of the Illinois Insurance Code was filed 
with the Director of Insurance. Such payments should 
have been deducted from privilege taxes assessed claim- 
ant for the year of 1952. It is further alleged that the Di- 
rector of Insurance of the State of Illinois negligently 
and carelessly failed to make a record, memoranda, or 
other notation of the performance of the conditioiis 
precedent to the deduction of the $1,700.25 from claim- 
ant’s 1952 annual privilege taxes. Claimant further 
contends that it presented a claim to the Director of 
Insurance, as  evidenced by a letter, which it attached, 
marked.as an exhibit, and made a part  of said cornplaint. 
I t  further attached a letter, dated June 18, 1953, written 
by the Director of Insurance of t h e  State of Illinois, 
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wherein the error or omission was recognized. This 
letter is also marked as an exhibit, attached to  the 
claim, and made a part thereof. 

Claimant contends that, because of the negligencch 
ancl misrepresentation of the Director of Insurance, ii 
is entitled to  recover its overpayment of privilege taxes 
for the year of 1952 from respondent. 

Claimant does not allege in its complaint that the? 
privilege taxes for the year of 1952 were paid nncler 

the writing of a letter to  the Director of Insurance. 
Claimant, having failed to pursue its remedy by 

paying the privilege taxes under protest, as provided by 
Par.  172, Chap. 127, 111. Rev. Stats., 1951, and See. 407 
of the Illinois Insurance Code, Par .  1019, Chap. 73, Ill. 
Rev. Stats., 1951, has lost its right to recover said funds, 
which were voluntarily paid. 

Claimant had a right to  object to the assessment of 
the taxes, and obtain a hearing. A provision is made in 
See. 407 for  a review of either the court’s order, or the 
decision of the Director of the Department of Insurance, 
in which event the funds in question would not have been 
paid to the State Treasurer until the matter had been 
completely litigated. A similar question was before this 
Court in the case of Gil,eat Americmi Iiasuraizce Compawy 
vs. State o f  Illiizois, 19 C.C.R. 91, beginning op page 95. 
We quote: 

1 protest, or that it took any positive action, other than 

“There is no dispute that the tax in this case was voluntarily paid. The 
petitioner, or the County Fire Insurance Company, had a remedy under 
Chap. 127, Par. 172, Ill. Rev. Stats. (State Bar Edition). (Adam vs. Nudel- 
man, supra; Farm Bureau Oil Co., Inc. vs. State of Illinois, 14 C.C.R. 1 5 3  
at  155 . )  

Under the decisions of our courts, the money having been paid into 
the State Treasury, and n o  appropriation being applicable for the refund 
in this case, the claim will have to be denied. (Adams vs. Nudelman, supra.)” 
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No statute is cited making a provision for a repay- 
ment of priG1eg.e taxes, or  taxes of any kind, voluntarily 
paid. 

The claimant in this case had knowledge of the filing 
of the receipts showing the sum of $1,700.25 paid to the 
local taxing body, for which credit should have been 
given by the Department of Insurance in assessing 
privilege taxes for the year of 1952. The privilege taxes 
wcrc paid voluntarily with knowledge of these facts. 

Tn oi?w of the cases previously cited, and the casc 
of T h e  Awericafi Can Compagzy vs. Gill, 364 Ill. 254, the 
funds having been transmitted to the State Treasurer, 
the allegation of negligence on behalf of the Director of 
Insurance mould not change the law in such cases. 

For the reasons above assigned, the motion of 
respondent to dismiss claimant’s amended complaint is 
hereby allowed. 

(No. 45 30-Claim denied ) 

DEAN ACKLEY, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed September 24, 1954 

THOMAS C. BRADLEY, Attorney for Claimant. 
LATHAM CASTLE, Attorney General ; MARION G. 

r i  1 IEKXAN,  Assistant Attorney General, for Respondent. 

PRISONERS AND INMATES-COntTibUtOry negligence Evidence showed that 
claimant was contributorily negligent in operation of extractor, and further did 
not prove his case by a preponderance of the evidence. 

EVIDENCE-burden of proof Where only evidence is contradictory state- 
ments of two equally credible witnesses, Court held claimant had not sus- 
tained the burden of proving his case by a preponderance of the evidence 

WHAM, J. 
This case involves a tort claim under Section 8C of 

the Court of Claims Law for injury to the person of 
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claimant, Dean Ackley, while an iiimate of th,e St. Charles 
Training School for Boys a t  the Sheridaii Branch of 
said school, which was operated by respondent. The said 
injury occurred on o r  about Jaiiuary 15, 1948, at which 
time claimant was a minor, sixteen years of age. 

The complaint filed herein alleges that claimant, 
while an iimate of the aforesaid institution, was assigned 
to work in the laundry room, aiicl was directed by an 
employee of respondent to load wet clothes into an ex- 
tractor, an electrically operated machine, which whirls 
wet clothes at a high rate of speed in order to remcvc the 
water therefrom. While performing said task, claimaiit ’s 
left arm was caught by the whirliiig basket of wet clothes 
contained therein, and torn from his body. The comp’kiit 
alleges that claimant was in the exercise of duc care f c r  
his ow11 safety, and that respondent was guilty of one 
o r  more of several acts or omissions, namely : (1) Negli- 
gently and carelessly failed to equip the extractor with 
an  interlocking device, which would prevent the basket 
of the machine from whirling when the cover was open ; 
( 2 )  negligently and carelessly failed to equip said ex- 
tractor with an interlocking device to prevent the cover 
from being opened while the basket was in motion; 
(3 )  negligently and carelessly failed to equip the ex- 
tractor with a cover over the basket; (4) negligently and 
carelessly failed to comply with the provisioiis of the 
Health and Safety Act, and the Health and Safety Rules 
of the State of Illiriois then in effect, which Rules re- 
quired such safety devices above referred to; and, ( 5 )  
negligently arid carelessly failed to properly instrucl, 
claimant in the use and operation of the extractor prior 
to allowing him to operate same. 

Respondent contends that the extractor was equipped 
with a cover, and that claimant had been properly 
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instructed in its use prior to the accident. Respondent 
further coiitends that it was not negligent in any respect, 
and that claimant’s injury was caused, or  contributed to, 
by claimant’s onm negligence. 

Respondent admits that the machine was not 
equipped with interlocking devices, which would have 
prevented the machine from operating when the lid was 
open, but contends that the absence of such devices did 
not constitute negligenee on the part  of respondent. 

111 such a tort action claimant must bear the burden 
of proving, not only that respondent was negligent, and 
that such negligence proximately caused his injury ; but 
he must further prove that he, claimant himself, was in 
the exercise of ordinary care for his own safety at and 
immediately prior to the time of the injury. This is H 

fundamental principle, and one clearly required by the 
Court of Claims Law, as well as the common law of the 
State of Illinois. I n  Transamericauz Freight Lines, Im., 
Claimant, 17s. State of IZZiiaois, Respondent, 18 C.C.R. 
93, a t  pages 97 and 98, the Court stated: 

“The elements of proof necessary in a claim under Section 8, Par. (c)  
of the Court of Claims Act as amended (Ill. Rev. Stats., 1947, Chap. 37, 
Par. 439.8) are that claimant inust prove by a preponderance or greitdr 
weight of the evidence that the agent of respondent was guilty of negligence, 
uhich was the proximate cause of the damages sustained by it, and that 
claimant’s agent was in the exercise of due care at the time of the accident.” 

We have considered the evidence in the record and 
the briefs of the parties, and note that only two persons 
were present a t  the time of the injury in question-one 
was claimant, and the other Andrew Anderson, an 
employee of respondent. 

Claimant testified that he and Mr. Anderson were 
working together in the laundry room, and that he took 
some met clothing, which had just been washed, and 
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placed them in the extractor, which was not equipped 
with a lid. He then turned on the switch, and stood with 
his hands resting on the upper open edge of the outer 
drum of the extractor while the top of the extractor was 
open and not covered. The basket whirled a t  a great 
rate of speed, and one of the shirts in the extractor came 
up  the side of the whirling drum, wrapped over the 
fingers of his left hand and around his arm, pulled him 
up on top of the extractor, and tore his arm from his 
body. 

The testimony of respondent’s employee, Andre~r7 
Anderson, conflicts with claimant’s testimony. He testi- 
fied that there was a lid on the extractor, and that he 
closed it prior to  the starting of the extractor by claim- 
ant. He  further testified that at no time did he open the 
lid after the extractor was started, and that the only 
two persons present in the lauiidry were claimant and 
himself. He stated that he did not see the actual acci- 
dent happen, inasmuch as  he was picking up an arm 
load of clothes from a nearby washing machine, and had 
his head turned for  a moment. He stated that he heard 
a thud behind him, and when he turned around, claimant 
was on top of the machine, his a rm was off, and the lid 
on the extractor was up. He further testified that he had 
personally instructed claimant in the manner. of using 
the extractor, and had specifically told him to “put  the 
cover down before starting the machine, and leave it 
down until the machine had stopped”. He  further testi- 
fied that claimant had operated the extractor four OF’ 

five times over a period of a week prior to the accident. 
Although claimant contends he received no instruc- 

tions in regard to the extractor, he admits spending 
approximately a week prior to the accident in the laun- 
d ry  room watching another boy operate it. He stated 
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that, although he was operating the extractor for the 
first time when injured, he felt that he knew enough 
about its operation to run it. 

This extractor admittedly revolved at  a very high 
rate of speed, namely, 1200 revolutions per minute, and 
certainly claimant knew, or  should have known, that it 
operated at  a high rate of speed from his previous 
observations, and knew, or should have known, that it 
was dangerous to  place his hand in close proximity to  
the whirling portion while the top was uncovered and 
open. 

I f  the testimony of Mr. Anderson is to be believed, 
it, in our judgment, would establish that claimant raised 
the lid, while the extractor was revolving at  a high rate 
of speed, in violation of the instructions given him by 
Anderson. This would require an explanation from 
claimant as to his reason for doing so. I n  the absence of 
a proper explanation, we consider his conduct to be 
other than that of a person exercising ordinary care. 
Claimant’s evidence reflects no explanation of such con- 
duct, but rather, as we said before, is in direct conflict 
with the witness of respondent, Andrew Anderson. 

In  order to find that the facts surrounding the ac- 
cident were as claimant contends, we would of necessity 
be forced to disbelieve the testimony of Anderson. There 
is, in our judgment, nothing in the record reflecting upon 
the credibility of Anderson, who, incidently, left state 
employment in May of 1948, nor does his testimony lead 
us to believe that the facts, as testified to  by him, were 
iiiher ently improbable. 

We see no logical reason from the evidence offered 
by both parties why we should give any more weight 
to  claimant’s testimony than to that of Mr. Anderson. 
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I11 view of the above, the most which can be said 
f o r  claimant’s case is that the evidence is evenly balanced 
in regard to the question of due care. 

In  such a state of the record, we find that claimant 
has failed to  bear the burden of proof required of thk  
essential portion of his cause of action. I n  Brady vs. 
Chafee,  163 Ill. App. 242, at  pages 245 and 246, tho 
court stated : 

“The testimony of the parties to this case is in flat contradiction on the 
material issues of the case. There is no room for construction, and no chance 
to harmonize it. One has testified to the truth, and the other has not. Each 
had equal means of knowing the facts about which they testified. They were 
equally interested in the result of the suit. Neither was impeached, and they 
stood before the court equal in character. There is but one means by which 
this court can judge of their comparative credibility, and that is the well 
known test of the reasonableness of their stories. Measured by that test, we 
are forced to the conclusion that the story told by the plaintiff in error is 
the more reasonable. The  story told by defendant in error, that, upon her 
politely greeting plaintiff in error, he should, without motive, provocation, 
justification, or excuse, and in , the  vilest terms, denounce her as a w m a n  of 
the lowest character to which her sex can fall, is so inherently improbable as 
to weigh heavily against her credibility. 

On the other hand, the story of plaintiff in error is told in an apparently 
candid, manly way. While not over stated, it is positive and to the point. 
as to facts within his knowledge, and as to such facts as he had no positive 
recollection about, he  frankly says he bases his conclusions upon his custonl 
and on his memoranda. There is nothing in his testimony that leaves the 
impression of falsity. 

Assuming the two witnesses to be of equal credibility, it would still 
be necessary to reverse this case. An affirmative statement by one witness, 
met by a flat categorical denial by another, of equal credibility, does not meet 
the elementary requirement of the law’that a plaintiff must make out his 01’ 

her case by a preponderance of the evidence. Brougliton vs. Smart, 59 111. 440; 
Keyon vs. Hanipton, 70 Ill. App. 80; Siegtnund vs. Sfrackbein, 140 Ill. 
App. 454.” 

To this same effect see also Millev vs. Scandl-ett, 326 Ill.. 
App. 631, a t  page 638; Bishop vs. Nikolas, 320 Ill. App. 
681 (abstract opinion) ; and Caplow vs. Hershoiz, 331 Ill. 
A.pp. 267 (abstract opinion). 

In Garslmn 17s. A a r m ,  330 Ill. App. 540, the court, 

. 
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in distinguishing the a-pplicakion of the above rule, said 
a.t page 546: 

“Defendant’s next contention is that the verdict is against the manifest 
weight of the evidence. The only testimony in the record bearing on the 
condition of the railing at the time of the occurrence is that of plaintiff and 
defendant, Jacob Aaron. In his reply brief defendant says that assuming that 
plaintiff and defendant Jacob Aaron were equally credible the plaintiff there- 
fore has placed himself in a position where he comes within the time-honored 
rule that a party heard in the affirmative of a proposition is required to main- 
tain it by a preponderance of the evidence, and this can never be the case 
when one of two parties both, equally credible makes an assertion, which is 
denied by the other, citing Broughton vs. Smart, 59 Ill. 440, and Northern 
Trust Co. vs. Parker, 205 Ill. App. 450. In the present case plaintiff’s testi- 
mony was coupled with undisputed physical facts, which in our opinion make 
the cases cited by defendant inapplicable.” 

The record in the instant case reflects no  such phys- 
ical facts, or any matters o r  tlzings, which would affect 
the application of the above rule. 

Since this claim must be, denied fo r  the above reason, 
it will not be necessary to  further prolong this opinion 
by discussing the other questions raised by the pleadings 
and briefs of the parties. The claim is hereby denied. 

(No. 4583-Claimant awarded $1,002.00.) 

THOMAS P. CREAMER, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion filed September 24, 1954. 

PAUL F. WANLESS, Attorney for Claimant. 
LATHAM CASTLE, Attorney General ; C. ARTHUR 

NEBEL, Assistant Attorney General, for Respondent. 

HIcHwAYs-negligence. Evidence supported finding that fire, which 
spread from right-of-way onto claimant’s field, was caused by the negligent 
placing of lighted flares by highway crew. 

FEARER, J. 
Claimant, Thomas P. Creamer, on September 29, 

1953, was leasing the following described real estate, 

Q 
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which was situated in the County of Saiigamon and State 
of Illinois: 

The North West % (N.W.%) of Section 7 ,  ( 7 ) ,  Township Fifteen 

Said real estate was located on the north side O F  
U. S. Highways Nos. 36 and 54. 

On the above mentioned date, the Division of High- 
ways was engaged in repairing the concrete pavement 
adjoining claimant’s land. The repairs were confined 
to the north half of the pavement, or  the portion of the 
pavement divided f o r  westbound traffic. Portioiis of the 
pavement in said traffic lane were removed, and respond- 
ent’s agents erected barricades, and placed lighted flares, 
warning motorists traveling upon said highway of the 
repair work. The flares were placed three or four feet 
off of the pavement on the north shoulder of the high- 
way. One of the flares was placed on the shoulder O F  
the road adjoining a twenty acre field of wheat stubble 
and clover, which was owned by claimant. Respondent ’13 

exhibit No. 2 clearly defines the physical layout of the 
fields in question, as well as the highways. 

Between the hours of 3 :00 and 3 :30 P.M. the mainte- 
nance employees of respondent, after affixing aiid light- 
ing the flares in question, went to a barricade approx- 
imately 3/16 of a mile to the west of the lighted flares, 
and opposite claimant’s field. While there, they dis- 
covered that the south side of claimant’s wheat stubble 
and clover field was afire. From the evidence, it appears 
that the right-of-way adjacent to  the corn field, which is 
shown in respondent’s exhibit No. 2, was also afire for 
about one hundred feet. At the time a strong wind was 
blowing from the south. A sixty acre field of corn, which 
was located immediately east of the wheat stubble and 
clover field, was subsequently burned. 

(15) North, Range Five ( 5 )  West of the Third Principal R4eridian. 

’ 
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Upon becoming aware of the fire, and in  claimant’s 
absence, his son plowed a width of four rows of corn 
aloiig the westerly and southerly edges of the sixty acre 
field of corn. The day following the fire the easterly 
edge of the aforesaid corn field, adjoining the clover 
field, was plowed, because road repairs were still being 
made. Claimant testified he was afraid that another fire 
would be started by the flares, which were being used on 
the shoulder of said highway. However, there is no 
testimony in the record as to  wind conditions 011 the 
following day. Testimony was also offered as to other 
rows of corn being damaged in the process of the plow- 
ing by the wheels of the tractor, and it was estimated 
that approximately seven acres of corn were plowed 
under or damaged on September 29 and 30. The fire in 
question occurred approximately one month prior to  the 
time that the corn would have been harvested. 

There is no dispute as to the facts as to what actual- 
ly occurred, which were testified to by claimant and his 
witnesses. However, no one saw the start  of the fire, and 
it was suggested that it might have been started by some 
other means. 

The Court is of the opinion that respondent n7as 
negligent in the performance of its duty to the farming 
public in failing to place the lighted flares in a safe 
position, knowing that the wind was blowing ‘toward 
claimant’s land, and not providing a close match to pre- 
vent the spread of fire along said right-of-way and oilto 
said fields. 

. 

Adams vs. State  of Tlliiaois, 18 C.C.R. 212. 
I n  regard to the question of damages, there mas 

testimony offered on behalf of claimant that the co1-11 
damaged was worth $70.00 per acre at the time of the 
fire. The straw, which was left as a cover on the clover 
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field, was valued a t  $8.00 per ton, a i d  there were ap- 
proximately forty tons of straw on the field. The clover, 
which had been planted in the wheat in March of 1953, 
had reached a height of about eight inches, and was to  
be plowed under as fertilizer in the spring of 1954. 
Claimant offered testimony that twenty acres of clover 
were completely destroyed to  the point where it would 
have to be reworked in March of 1954. The clover was 
valued at approximately $20.00 per acre. Claimant’s 
son testified that, in his best judgment, about two and a 
half acres of the field were not seriously damaged. 

Respondent offered no testimony in regard to the 
question of damages. 

We have arrived at the damages, based upon the 
testimony offered, in the following manner : 

Seventeen acres of the clover field were damaged, 
which at  $20.00 per acre would make a total of $340.00. 
We have reduced the amount of damage to the clover 
field for the reason that a.pproximatelp three acres were 
not damaged by the fire, and could have been plowed 
under, and used as fertilizer in the spring of 1954. 

An award should be made f o r  damages to the wheat 
straw, which was estimated to run about two tons to 
the acre. At $8.00 per ton, we estimate such damages 
at $272.00. 

As to the damage to the corn by reason of plowing, 
an award will be made fo r  $367.50 for the reason that 
we do not believe it was necessary, or that claimant was 
justified in plowing the easterly edge of the corn field. 
While it adjoined the wheat stubble and clover field, it 
was not plowed until the following day, because claimant 
felt another fire might occur as a result of the continu- 
ance of repairs to the road. 
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I n  regard to an  award for the labor required to 
plow the field in order to prevent the spread of the fire, 
we are  allowing an  award of $22.50. 

I n  an action to recover for injury to growing crops, 
the measure of damages is the value of the crops at the 
time when destroyed with the right of the owner to 
mature and harvest them a t  the proper time. ( S t .  Louis 
Br idge  Ry .  Ass%. vs. Schultx, 226 Ill. 409; Zuiderna vs. 
San i tary  District of Chicago, 223 Ill. App. 138; Ailaiirs 
11s. S t a t e  of Illimois, 18 C.C.R. 212). 

We, therefore, find judgment in favor of claimant, 
and enter an award herewith in his favor in the amount 
of $1,002.00. 

(No. 4597-Claimant awarded $1,806.50.) 

J. A. Ross AND COMPANY, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion fled September 24, 1954. 

CHARLES 0. LOUCKS A N D  CLA4RKSON w. LOUCKS, At- 
torneys for Claimant. 

TTERNAN, Assistant Attorney General, for Respondent. 
LATHAM CASTLE, Attorney General ; MARION G. 

CONTRACTS-lUpSed uppropriation. Claim allowed where cvidence showed 
that claiinant had fully coinplied with terms of contract to deliver cinders, 
and payment had not been made, because invoices were lost and appropriation 
had lapsed. 

WHAM, J. 
This case involves a claim, which presents no con- 

flict of either fact or law. After considering the record 
of the case, we find that the claim should be allowed for 
the amount prayed in the complaint. 

Commissioner Sychey TVolfe in his report sets forth 
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the pertinent facts, and the Court hereby adopts such 
report as its opinion. The report is as follows: 

“Claimant, J. A. Ross and Company, by its complaint filed herein, seeks: 
to recover from the State of Illinois, respondent herein, the sum of $1,806.50 
for cinders sold and delivered to respondent during the months of January, 
February and March, 1953. The  facts are not in dispute. Briefly stated, they 
are as follows: The  Division of Highways of the State of Illinois issued its 
purchase order No. 37680 to claimant on December 3, 1952 for 7,500 cubic: 
yards of cinders to be delivered to various yards and projects of respondent 
a t  agreed prices of $1.50 and $1.75 per cubic yard. Claimant fully complied 
with the terms and conditions of said purchase order, and received payment in 
full for all deliveries with the exception of 782 cubic yards delivered to 
respondent’s Glenview Yard, and 292 cubic yards delivered to respondent’s 
Bradley Yard. 

The Departmental Report filed herein clearly indicates that all de. 
liveries were in fact made by claimant, and delivery tickets, receipted by an 
authorized Division employee, were offered and received in evidence herein. 
Respondent’s failure to pay the balance of claimant’s claim was du.e to the fact 
that the invoices were apparently never received by the proper department of 
the Division of Highways, or, if received, were lost or mislaid. Because of a 
change of personnel in the office of claimant, failure to receive payment of the 
lost or mislaid invoices was not discovered until November, 1953, or almost 
two months after the lapse of the 67th biennial appropriations. The invoice; 
could not, therefore, be vouchered for payment. Claimant was, therefore, ad. 
vised to make claim against respondent through this Court. 

Claimant, notwithstanding the admission of respondent of liability in 
the matter, was required to, and did make full and complete proof in this 
proceeding of its claim. T h e  exhibits filed herein, and made a part of this 
report of proceeding, fully support its position. 

The  undersigned believes that claimant is not guilty of any negligence in 
rendering its invoices for the unpaid cinders, so as to bar its claim, and, 
therefore, respectfully recommends that claimant’s claim for payment of the 
sum of $1,806.50 be allowed. 

’ 

Dated a t  Chicago, Illinois, this 15th day of July, 1954. 
/s/ SYDNEY WOLFE 
Sydney Wolfe, Commissioner” 

We, therefore, award claimant the sum of $1,806.50. 

No. 4608-Claimant awarded $560.00.) 

ST. JOSEPH CEMETERY, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 
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Opinion filed September 24,  1954. 

GERARD A. KOCH, Attorney fo r  Claimant. 
LATHAM CASTLE, Attorney General ; MARION G. 

TIERNAN, Assistant Attorney General, f o r  Respondent. 

CoriTRAcTs-lapsed appropriation. Where evidence showed state had 
received supplies ordered by it in accordance with due authority, had used 
the same, and bill was not paid before lapse of appropriation, an award will 
be made. 

TOLSON, C. J. 
St. Joseph Cemetery filed its claim 011 February 10, 

1954 fo r  reimbursement for cartage and installation 
charges f o r  57 government markers. 

The record consists of the complaint, Departmental 
Report, stipulation in lieu of evidence and brief. 

The Departmental Report indicates that 105 markers 
were installed. A claim for  installing 48 markers was 
approved fo r  payment from funds appropriated by the 
68th General Assembly, but the claim fo r  the remaining 
57 markers was denied due to statutory limitations, as 
the markers were erected during the previous biennium. 

The claim fo r  installing a marker at the grave of 
one Rudolph E. Yuriga was previously denied in an order 
issued by this Court on the 17th day of March, 1954, fo r  
the reason that the decedent was a peace-time soldier. 

As to the remaining 56 markers, the claim is proper. 
By repeated decisions of this Court, it has been held 

that, where the facts are undisputed that the State has 
received supplies ordered by it in accordance with due 
authority, has used the same, and the bill therefor was 
not paid before the lapse of the applicable appropria- 
tion, an award for the amount may be made. ( S h e l l  
P e t r o l e u m  Co. vs. S t a t e  of I l l inois ,  7 C.C.R. 224, Shoiik- 
ztiiZe4- vs. S t a t e ,  11 C.C.R., 602, and other cases.) 
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An award is, therefore, entered in favor of claim- 
ant, aiid allowed in the amount of $560.00. 

(No. 461 %-Claimant awarded $685.75.) 

THE s. s. WHITE DENTAL MANUFACTURING COMPANY, A CORPOR4- 

TION, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed September 24, 1954. 

SOL L. HURWITZ, Attorney fo r  Claimant. 
LATHAM CASTLE, A4ttorne)i General ; MARION G. 

TIERNAN, Assistant Attorney General, for  Respondent. 
CoNrRAcTs-no sales tux payable on invoice t o  state. Where invoice to 

state included a charge for s tab  sales tax, the invoice will be reduced by 
the amount of the tax stated. 

S 4 ~ ~ - - l a p s e d  appropriatzoii. Where there are sufficient unexpended 
funds prior to lapse of appropriation, an award will be made to cover claim 
otherwise valid. 

TOLSON, C. J. 
Claimant, the S. S. White Dental Manufacturiilg 

Company, A Corporation, seeks to recover the sum of 
$685.75 f o r  dental equipment furnished the Illiiioi s 
Soldiers’ and Sailors’ Home of Quiiicy, Illinois, a Divi- 
sion of the Department of Public Welfare of the State 
of Illinois. 

The record consists of the complaint, amended coni- 
plaint, certain motioiis, a Departmental Report, Supple- 
mental Departmental Report, stipulation in lieu of evi- 
dence, and motion and order granting a waiver of briefs 
aiid arguments. 

The facts of the case are as f o l l o ~ s :  
On April 23, 1953, claimant shipped a laboratory 

type engine and Doriot handpiece to the Illinois Soldiers’ 
and Sailors’ Home, Quincy, Illinois, and on June 29, 
1953, claimaiit shipped a Pelton autoclave and cabinet 
sterilizer to  the said home. 
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Both sales were made in the ordinary course of 
business in full compliance with the rules and regula- 
tions of the Department of Public Welfare. The De- 
partmental Report indicates that the claim in the amount 
of $699.46 was not honored, because it included an 
amount for  state sales tax;  and, in addition thereto, the 
invoices were not received until November 2, 1953. 

It appears, therefore, that the appropriation for 
the 67th biennium had lapsed, but there mere sufficient 
unexpended funds in the account to pay the claim, had 
it been received in apt time. 

The stipulation and Departmental Reports indicate 
that the claim is just and proper, but that it should be 
reduced to the sum of $685.75 in order to  exclude the 
state sales tax. 

An award is, therefore, made to claimant in the 
sum of $685.75. 

(No. 46 3 1-Claimant awarded $5,660.78, ) 

TOWN OF CICERO, A MUNICIPAL. CORPORATION OF ILLINOIS, 
Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed September 24, 1954. 

NICHOLAS BERI~OS AND A. M. MYSOGLAND, Attorneys 

LATHAM CASTLE, Attorney General ; MARION G. 
for Claimant. 

TIERNAN, Assistant Attorney General, for  Respondent. 

CONTRACTS-hpSed appropriation. Where necessary vouchers were not 
filed prior to lapse of appropriation, and sufficient unexpended funds existed 
in the appropriation prior to its lapse, an award will be made. 

TOLSON, C. J. 
Claimant, Town of Cicero, seeks to recover the sum 

of $5,660.78 for labor and materials furnished the Di- 
vision of Highways of the State of Illinois. 
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The record consists of the complaint, certain mo- 
tions, Departmental Report, Supplemental Departmentail 
Report, and a stipulation that the Reports of the Dj- 
vision of Highways shall constitute the record in this 
proceeding . 

The facts of the case are as follows: 
On June 16, 1952, the Town of Cicero entered into 

an agreement with the State of Illinois, Department of 
Public Works and Buildings, Division of Highways, t o  
maintain, repair and clean certain highways of the State 
of Illinois; and to clean catch basins, remove snow and 
ice, and black top certain portions of the road. The con- 
tract referred to  herein is authorized under the pro- 
visions of See. 296D of Chap. 121, Ill. Rev. Stats. 

The Departmental Report indicates that the neces- 
sary vouchers were not filed m7itl1 the Division of High- 
ways until after September 30, 1953, at  which time the 
appropriation fo r  the 67th bieiinium had lapsed, and it 
was not possible to pay the invoice in the normal course 
of business. It further states that funds existed in the 
appropriation from which claimant’s invoices could have 
been paid, but, due to oversight or neglect on the part 
of the Town of Cicero, the claim mas not presented in 
apt time. 

There does not appear to be any dispute but what 
the labor and materials were furnished in accordance 
with the contract, and it does appear from the said 
Report that the charge is due and owing, and should he 
paid. 

An award is, therefore, made to  claimant in the sum 
of $5,660.78. 
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(No. 4637-Claim denied.) 

BENNIE TRUITT, Claimant, 11s. STATE OF ILLINOIS, Respondent. 

Opinion filed October 22,  1954 

FRED P. SCHUMAE, Attorney for Claimant. 
LATHAM CASTLE, Attorney General ; c. ARTHUR 

NEBEL, Assistant Attorney General, for Respondent. 

PRISONERS AND ImiATEs-wronpfuZ Incarceration. No lurisdiction for 
case of wrongful incarceration in the Court of Claims. (Montgomery VS. State 
of Illznols, 21 C.C R. 205.) 

TOLSON, C. J. 
On July 31, 1954, Bennie Truitt filed his complaint 

against the State of Illinois, in ~vrbich he seeks damages 
in the amount of $150,000.00 fo r  wrongful incarceration 
in the Illinois State Penitentiary. 

On August 17, 1954, the State of Illinois filed a 
motioii to dismiss the complaint for  the reason that it 
failed to state a cause of action. On October 1, 1954, 
claimant filed his objections to the motion to dismiss, 
and the matter is now before the Court as a question 
of law. 

In  his objections to the motion to dismiss, claimant 
alleges that it would appear from the court order at- 
tached to the complaint that he was not represented by 
counsel in a murder case, nor did the court hear evidence 
in aggravation o r  mitigation. He further alleges that his 
confinement was unlawful, and that this case is not 
predicated on a charge of “false imprisonment”. Claim- 
ant cites See. 730, Chap. 38, Ill. Rev. Stats., as an  au- 
thority f o r  this Court to mBke an award. 

“Whenever it shall appear to the court that a defendant or defendants 
indicted in a capital case is or are indigent and unable to pay counsel for his 
or her defense, it shall be the duty of the court to appoint counsel for hi7 or 
her defense. 



Every person charged with crime shall be allowed counsel, and when 
he shall state upon oath that he is unable to procure counsel, the court shall 
assign him competent counsel, who shall comnduct his defense.” 

It is to be noted Ohat Beiinie Truitt was convicted 
011 July 31, 1914. The Illinois Revised Sta.tutes of 191.3 
were the laws of the Sta.te of Illiiiois a t  that time, a i d  
See. 442 (now 730), Chap. 38 thereof, reads as follows: 

“Every person charged with crime shall be allowed counsel, and when 
he shall state upon oath that he is unable to procure counsel, the court 
shall assign him competent counsel, who shall conduct his defense.” 

It is, therefore, appa.rent that the 1a.w stated in the 
first pa.ragraph above was not in effect in.1914, a.nd, in 
fact, was not added to See. 730 until 1929. 

As to  the second point urged by claimant, See. 732, 
Chap. 38, Ill. Rev. Stats., reads as follows: 

“In cases where the party pleads ‘guilty’ such plea shall not be entered 
until the court shall have fully explained to the accused the consequences of 
entering such plea; after which, if the party persists in pleading ‘guilty’, 
such plea shall be received and recorded, and the court shall proceed to render 
judgment and execution thereon, as if he had been found guilty by a jury. I n  
all cases where the court possesses any discretion as to the extent of the 
punishment, it shall be the duty of the court to examine witnesses as to the 
aggravation and mitigation of the offense.” 

The order referred to  in plaintiff’s exhibit il 
recites a. tender of counsel, a refusal of counsel, a, plea 
of guilty, an admonishment of the coiisequences of the 
plea. of guilty, a persistence of the plea of guilty, and 
that “the court now hears all evidence that is offered”. 

I n  the case of People vs. Geyke, 332 Ill. 583, at  page 
584, the court said: 

“Where the record shows that a defendant, before pleading guilty, was 
admonished by the court as to the effect of such plea, and the punishmerlt 
which might be inflicted, it is not necessary that it show affirmatively that 
the court heard witnesses as to matters in mitigation or aggravation of the 
offense. (People vs. Ellsworth, supra; People vs. Harney, 276 Ill. 236.) The 
examination of witnesses as to the aggravation and mitigation of the otffense 
in cases where a defendant pleads guilty is a privilege, which may be waived 
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by the parties, and some other method of supplying the court with the 
necessary information be substituted in its stead ” 

The present record indicates that the court heard 
“ some evidence”, and the presumption will be indulged 
in that the court did its duty. 

Three cases of a similar nature have been presented 
to the Court of Claims, and in  each case an award has 
been denied. In the case of Mordyornwy vs. S t a t e ,  No. 
4264, filed on January 8, 1952, the Court held: 

“The facts 111 this case show that the claimant was sentenced by a court 
of competent jurisdiction. For this Court to review evidence to overrule a deci- 
sion of that court, without a statute authorizing it to do so, would be to 
assume lurisdiction never contemplated. This Court, without a statute au- 
thorizing it to award damages in such a case, cannot assume jurisdiction.” 

In the case of Maixidciezuicz v’s. S ta t e ,  No. 4378, filed 
January 8, 1952, the Court followed the decision of the 
Montgomery case, aiid dismissed the complaint. 

I n  the case of Gee vs. S ta t e ,  No. 4575, filed February 
26, 1954, a motion of the state to dismiss the complaint 
for  failure to state a cause of action was allowed, and 
the Court held that, where the writ was valid on its 
face, neither the state nor the warden of a penitentiary 
could be held liable for false imprisonment. 

This Court cannot see any distinction between 
“false imprisonment” and “wrongful incarceration”, 
as it applies to the three cases cited and the present 
ccmplaint. 

For  the reasons above stated, the motion of re- 
spondent to dismiss the complaint should be allowed. 

I t  is, therefore, the order of this Court that this 
cause be, and is .hereby dismissed. 
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(No. 4629-Claii11 denied.) 

NEW HAMPSHIRE FIRE INSURANCE COMPANY, A CORPORATION; AND 

Claimants, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed November 9,  1954. 

GRANITE STATE FIRE INSURANCE COMPANY, A CORPORATION, 

ARRINGTON AND HEALY, Attorneys f o r  Claimants. 
LATHAM CASTLE, Attorney General ; MARION (2. 

TIERNAN, Assistant Attorney General, for Respondent. 

TAXES AND FINES-voluntary payment. A tax voluntarily paid through 
mistake of fact cannot be recovered without a specific statute authorizing a 
recovery. 

FEARER, J. 
On June 4, 1954, a complaint mas filed in this Court. 

It consisted of tm70 separate counts, and sought an award 
to reimburse claimants for certain overpaymeiits of 
privilege tax imposed under the provisions of the Illi- 
nois Insurance Code (Chap. 73, See. 409 (I), Par. 1021 
(l), Ill. Rev. Stats.). 

Respondelit has filed a motion to strike and dismiss 
claimants ’ complaint, and briefs have been filed thereon. 

Under the provisions of the Illinois Iiisurance Code, 
a privilege tax for the year 1952 was assessed against 
each of the claimants for the privilege of doing business 
in the State of Illinois. The tax was computed by apply- 
ing the tax rate of 2% to the amouiit of net taxable 
premiums received by each of the claimants from the 
sale of fire insurance in the State of Illinois. 

Under the provisions of See. 409 (2)  of the Illiiiois 
Insurance Code (Chap. 73, Par. 1021 (2) ,  Ill. Rev. 
Stats.) claimants were authorized to deduct from the 
amount of their respective premium privilege taxes all 
sums paid to municipalities fo r  the benefit of organized 
fire departments under the provisions of Art. 38, See. I 
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of the Cities and Villages Act (Chap. 24, Par. 38-1, 
Ill. Rev. Stats.). 

Claimant, New Hampshire Fire Insurance Company, 
by reason of a clerical error inadvertently failed to  in- 
clude or report as such a deduction on its 1952 privilege 
tax statement a payment in the amount of $2,728.91 made 
to the City of Chicago under the provisions of the Cities 
and Villages Act, hereinabove referred to, and Chap. 
131-2 of the Municipal Code of Chicago. 

Claimant, Granite State Fire Insurance Company, 
by reason of a clerical error inadvertently failed to in- 
clude or  report as such a deduction on its 1952 privilege 
tax statement a payment in the amount of $743.11 made 
to  the City of Chicago under the aforesaid provisions 
of the Cities and Villages Act and Municipal Code of 
Chicago. 

There is no question but what claimants mistakenly 
computed, and paid to  the Department of Insurance 
such privilege taxes. They are now seeking a refund of 
the overpayments made in the amounts hereiiibef ore 
specified, o r  credit memorandums, which might be used 
in payment of privilege taxes assessed in the future. 

Exhibits have been attached to  the complaint setting 
forth in detail the clerical error referred to, and the 
amount of the refund that both claimants contend they 
are entitled to  recover from respondent. 

This Court had occasion to  pass upon the same 
question in the case of Bankem and Shippers Imuraizce 
Company of New York ,  Claimant, vs. State  of Illinois, 
Respondent, No. 4559, opinion filed May 11, 1954, in 
which an award was denied fo r  overpayment of privilege 
taxes. The Court, in its opinion, stated that it found no 
statute covering overpayments voluntarily made to  re- 
spondent, and that no authorities were cited, nor could 
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they find any authority authorizing this Court to  refund 
taxes voluiitarily paid under a mistake of fact. 

The Court’s jurisdiction is limited as set forth in 
Chap. 37, See. 439.8, Ill. Rev. Stats. By an amendment 
to  the Court of Claims Act in 1945 this Court 110 longer 
has jurisdiction of questions of equity and good con- 
science, which seems to  be the basis fo r  former decisions 
cited in this case, all of which mere prior to the last 
amendment to the Court of Claims Act. 

Respondent’s motion to  strike and dismiss the com- 
plaint was predicated upon the iiisufficiency of the al- 
legations to state a cause of action. Paragraph one of 
the motion sets forth the assessment and voluntary pay- 
ment of the privilege taxes by claimants fo r  the year 
commencing July 1, 1952, and further sets forth that 
claimants did not pursue their remedy, as provided by 
the protest statute, namely, Chap. 127, Par. 172, 1951 
Ill. Rev. Stats., which respondent contends is a bar to 
the present action under the decision of this Court in 
the case of Gyeat America.n Iiasui-aim Company vs. State 
of Illinois, 19 C.C.R. 91. 

Paragraph two of the motion sets forth the section 
of the statute in regard t o  the computation and payment 
of privilege taxes to the Department of Insurance oE 
the State of Illinois. 

It is contended in paragraph 3 that, in failing to 
compute said tax deductions properly, claimants mado 
a voluntary overpayment, and in this regard refers to 
this Court’s opinion in the case of Bamkers and Shippers  
Iizsziraiace Comya9Ly of h’ew York  vs. State of Illinois, 
No. 4559, opinion filed May 11, 1954. 

Counsel f o r  claimants in their brief call this Court ’13 
attention to  points and authorities, and discuss them 
separately. I n  point A reference is made to the “protest 
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statute”, and the case cited by respondent, Great Ameri -  
can Insurance Conzpagay vs. State  of Illi+%ois, 19 C.C.R. 
91. It is claimants’ contention that the factual situation 
and theory of recovery were completely different from 
the case a t  bar, and, furthermore, that the rules of law 
applied to  the reasoning of the Court in reaching its 
decision in that case are wholly inapplicable to the 
present case. We do not believe it necessary to  discuss 
a t  length claimants ’ contention and comparison between 
their claims and the claim of Great American In.wraizce 
Compawy, wherein the Court denied the award fo r  the 
reason that the Great America?% Insurance Company did 
iiot follow the “protest statute”, and fo r  other reasons 
iiot germane to  the present case. However, voluntary 
payments were made in the present case, and also in 
the Great American I m u r a m e  Conzpuoiy case to the De- 
partment of Insurance, and the funds were transmitted 
immediately to  the State Treasurer. 

I n  the present case claimants ’ counsel strenuously 
contend that, since their mistake was a mistake of fact 
or clerical error, as distinguished from a mistake at law, 
the “protest statute” was not available to  them, and 
does not afford a remedy to  taxpayers, who overpay 
their taxes through clerical errors. 

There is no question in our minds but that the ovcr- 
payment was the result of a mistake of fact, which 
resulted from a clerical error. 

Secondly, claimants ’ comment pertains to  their 
rights to deduct from their privilege taxes payments 
made to Cities and Villages fo r  the benefit of organized 
fire departments, and contend that their failure to  de- 
duct said payments in no way renders their complaint 
insufficient in law. 

. 
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Under paragraph c of the brief and argument ill 

answer to respondent’s motion, claimants comment on 
this Court’s opinion in Bamnkei s aizd Shippers Iiasuraiace 
Comyaiiy of N e w  J’ovk vs. State of I l l i~o i s ,  No. 4559, 
which mas cited by respondent in its motion, and assert 
that this C o k t  was not properly advised as to the law, 
when that decision was handed down. In particular, they 
quote from the opinion, as follows: 

“There is n o  statute coverlng overpayments voluntarily made to respond- 
ent, and no authorities have been cited, nor can we find any authorities au- 
thorizing the Court to refund taxes voluntarily paid. 

For the reasons assigned, an award to claimant must be, and is hereby 
denied.” 

In their brief claimants contend that this Court was 
misled, and inadvertently denied an award to  Bawkers 
ami  Shippers Tiasziraizce Company of New Y o r k .  

Further reference is made in the brief to  the general 
rule propounded and followed by this Court, and other 
courts of this state, wherein the general rule is quoted 
as being that, in the absence of a statute, a tax which is 
paid voluntarily, and not under duress o r  compulsion, 
cannot be recovered. Firemem’s Iiasurance C o m p a n y  of 
N e w a r k ,  New Jersey vs. State, 2 C.C.R. 220 (1914); 
People ex re1 Eitel vs. Lin,dheimer, 371 Ill. 367; PeoplP 
ex re1 C i t y  of Highland Park, 380 Ill. 447. Claimants 
follow by stating the exception to  the rule, the over- 
payment of taxes being recoverable when the overpay- 
ment is made by a mistake of fact. E’ imnem’s Imsurmace 

C o m p a n y  of Nezuai.k, New Jersey TS. State (supra);  
Importers and Exporters Insuraiace Cornpai%y of New 

C o m p a n y  vs. State, 9 C.C.R. 150 (1936). They then claim 
that the present case conics within the exception to the 
general rule. 

. York vs. State, 5 C.C.R. 1 (1914) ; TP.  S. Heiiiaessey 
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a long line of decisions of this Court regarding over- 
payment of taxes through mistake of fact, and also cite 
cases on excessive payments of registration fees, license 
fees, franchise taxes, and other assessments by the 
state. 

The following cases are ones in which a tax or  fee 
was overpaid through clerical error or  mistake, and in 
each case an award was granted the claimant on the 
theory that such an overpayment was recoverable, be- 
cause it was made through a mistake of fact: 

M o o r m n  Manufacturing Co. vs. State, 8 C.C.R. 106 
HiIZ vs. State, 8 C.C.R. 174 
Lake Street Memorial Park vs. State, 8 C.C.R. 190 
Rossia Insurance Co. of America vs. State, 8 C.C.R. 203 (1934) 
St. Louis Cotton Compress Co. vs. State, 8 C.C.R. 209 (1934) 
Monaster and Bros. vs. State, 8 C.C.R. 533 
AZuininum Oar Company vs. State, 9 C.C.R. 232 (1936) 

In  fact, all of the Court of Claims cases cited were de- 
cided prior to  the amendment to  the Act in 1945. By the 
amendment, our right to decide cases on questions of 
equity and good conscience was eliminated, and it would 
require an act of the Legislature to permit this Court 
to enter or make an award to claimants, who have volun- 
tarily made overpayments of taxes, fees, licenses or  
fines through a clerical error, o r  any other mistake of 
fact. I n  this regard, we wish to reiterate, as was pointed 
out in our opinion in the Bankers aid Shippers Insur- 
a w e  C o m p m y  case, that, in the absence of a statute 
covering 0verpayment.s voluntarily made through clerical 
error, or  otherwise, covering taxes, fees, licenses, fines, 
etc., all claims of this kind will have to  be denied. 

Claimants argue at great length, and seem to be re- 
lying materially on the case of Ewreka-Maryland Asszw- 

-3 
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unce CorporatioN vs. State, 1 2  C.C.R. 418, wherein the 
state filed a motion to  strike, which was overruled. The 
ca.se proceeded to  trial. A supplemental opinion a.ppea.rs 
on pages 422-425, wherein an a.wa,rd was made to  clairn- 
ant in 1943 fo r  an overpayment under a reciprocal agree- 
ment with the State of Maryland f o r  the collection of 
fees of foreign insurance companies doing business in 
both states. At the time the fee was paid, both states 
had a. $300.00 license fee. The claimant, Eureka-Marylaiad 
dssura/rzce Corporation,, paid, prior to the due date, a 
$300.00 fee. Prior to July first, and at the time the fee 
was due, the State of Maryland ha,d cha.nged its law 
reducing the fees to  $10.00. The claimant filed its claim 
in the Court of Claims seeking to recover the difference, 
o r  $290.00. The. money in tha,t case was transferred 
before it wa.s due to  the State Treasurer. 

From page 421 of the opinion, we quote: 

“The Court will grant the tax was voluntarily paid, but not with full 
knowledge of the facts, as claimant was not fn a position to know that the 
State of Maryland would change its law prior to the beginning of the  tax 
period, or July 1st. A case of this kind is entirely different than m e  where a 
yearly franchise fee is paid, and, subsequent to the beginning of the period 
in question, the fee is raised or lowered by statute, or where an assessment 
is made, and remedies are provided for the taxpayer to protest against his 
assessment. 

This Court has repeatedly decided that there must be some basis in law 
or equity on which to base its award, rather than on the broad principle of 
equity and good conscience. 

The Court is of the opinion that, where a franchise fee is paid before it is 
due, and is subsequently reduced before it is legally due and payable, a refund 
for the excess payment shomuld be made to the taxpayer.” 

On page 420 of the opinion, the Court said: 

“Often the courts are powerless to give relief, even though the claim is 
equitable, because of the absence of statutory authority.” 

From the supplemental opinion appearing on page 
423, we quote: 
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“This Court has, however, been consistent in holding that, where taxes 

The Court in that case, even though there was no 
statutory authority, entered an award based purely upon 
equity and good conscience, even though they vere of 
the opinion that there should be some basis f o r  entering 
an award other than for equity and good conscience. 
However, the Court was perfectly justified in that case 
t o  make such an award by reason of the overpayment by 
mistake of fact, because the Court had the right at that 
time to decide cases on such questions ,in the absence of 
statutory authority. 

A dissenting opinion appears on page 425, citing 
cases, and contains this statement: 

are paid under a mistake of fact, the same are recoverable.” 

“The law is well settled that a tax voluntarily paid cannot be recovered 
in the absence of a statute authorizing such recovery. * * * Further- 
more, this Court has held in a long line of decisions that an award cannot 
be made solely on the basis of equity and good conscience, and can be made 
by this Court only where claimant would be entitled to redress against the 
state, either at law or in equity, if the state were suable.” 

After reviewing all of the cases cited, particularly 
those prior to  1945, and finding no cases or  authority 
subsequent to the amendment to our present Act, and 
in the absence of any statutory authority covering over- 
payments for fees, licenses, taxes, etc., made by mistake 
of fact, for that reason, and for other reasons assigned 
herein, and based upon our decisions in cases cited, and 
other decisions cited similar to  the question before the 
Court since the Act mas amended in 1945, an award to  
claimants must. be, and hereby is denied. 
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(No. 4540-Claimant awarded $619.45.) 

LUCILLE J. MILLER, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed November 29, 1954. 

DANIEL F. ZAHN, Attorney for  Claimant. 
LATHAM CASTLE, Attorney General ; C. ARTHUR 

NEBEL, Assistant Attorney General, for Respondent. 

PRACTICE AND PRocmuRE-allegation of interest in claim. Rule 5 (I)) 
and Sec. 439.11, Ill. Rev. Stats., 1953, must ba strictly complied with prior 
to allowance of an award. 

HIGHWAYS-negligence. Preponderance of the evidence showed state em- 
ployees were negligent in not warning motorists of hazardous condition 
caused by spreading of solvent on highway. 

FEARER, J. 
On May 19, 1953, an amended complaint was filc!d 

by claimant against the State of Illinois f o r  property 
damage to her automobile and personal injuries in a 
total amount of $732.37. 

Respondent failed to  plead to  the amended com- 
plaint. Therefore, Rule 11 of this Court is applicable, 
and it is, therefore, considered that a general denial of 
the facts set forth in the amended complaint was filed. 

The Commissioner filed his Report on February 4, 
1954, and on the same day filed a note of explanation, 
wherein it was called t o  the Court’s attention for the 
first time that the amended complaint was insufficient in 
that it did not contain allegations to the effect that 
claimant was the only person interested in the claim, 
and that no assignment o r  transfer of the claim, o r  any 
part thereof or interest therein, had been made, as re- 
quired by Chap. 37, See. 439.11, Ill. Rev. Stats., nor does 
the amended complaint comply with Rule 5 (b) of the 
Rules of the Court of Claims, as claimant in her coin- 
plaint did not satisfy the requisites of petition, as pre- 
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scribed by Statute and Rules of the Court of Claims, 
contending that this question would be jurisdictional. 

The action is predicated upon an  accident, which 
occurred on November 17, 1952. On page 32 of the tran- 
script claimant testified that she had not released or  
given a covenant, and had not received any payment 0x1 
account of property damage or  personal injuries. Under 
the circumstances, we are  ordering a delay in the entry 
of this opinion until November 18, 1954, or until an 
amendment to the amended complaint is filed, complying 
with the Statute and Rules of this Court hereinabove 
referred to. 

The evidence in this case establishes that on Novem- 
ber 17, 1952, at  o r  about the hour of 1:00 P. M., claimant 
owned a 1949 Pontiac Tudor Sedan, which mas being 
driven by her son, William H. Miller, in an easterlF 
direction on U.S. Route No. 40, approximately three 
miles east of Marshall, Illinois, and at said time and 
place claimant was riding in the rear seat of the auto- 
mobile. The State of Illinois on said date spread on the 
east bound traffic lane a light film of oil with a paraffin 
base for the protection of the highway. The time a t  
which the work was done does not clearly appear in 
the record. 

It is clearly established that the accident occurred 
on a decline, which was approximately 250 to 300 feet 
from the top of the grade to the bottom. Claimant’s 
son was driving between 50 to 55 miles an hour, and 
was traveling from 100 to 150 feet behind an automobile 
owned and driven by Mr. Leon Best of Robinson, Illinois, 
who in turn was following an automobile driven by a Mr. 
Odlinger. As claimant’s son started to descend the hill 
on the south side of the highway, he noticed a car ahead 
of him zigzag down the highway, as though it was out 
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of control. The testimony disclosed that the Odlingcr 
car had first gone cut of control, as it proceeded the 
Best automobile. When claimant’s son noticed the two 
ears were out of control, he appIied his brakes, but it, 
too, went out of coiitrol, and all three cars came together 
near the bottom of the hill. Claimant’s car \vas in t’he 
middle between the Odlinger and the Best cars, and was 
facing in a northeasterly direction. All three automobiles 
were considerably damaged. This testimoriy is estab- 
lished by claimant, her son, and the drivers cf the other 
two cars, all of u7hom testified that, upon alighting from 
their cars, they found the highway to  be in a slippery 
condition, which had not been apparent to  them. This 
was due to the fact that a light film of oil had been 
spread upon the highway, which was slightly darker than 
the color of the concrete pavement. Their testimony is 
further corroborated by Howard C. Reynolds, a state 
policeman, who was called to the scene of the accident. 
His car also skidded on the slippery pavement. 

As to the question of negligence in warning traffic 
traveling in ail easterly direction within this short stretch 
of road, which was approximately 300 feet in length, 
claimant, her son, the police officer, and Mr. Best all 
testified that there were no cautionary signs, highway 
trucks or  State Highway employees to call their atten- 
tion to  the hazardous condition of the road, because of 
the oil treatment; nor did they at any place on this 
highway encounter a like condition, which would have 
warned them that state employees were working on Ihe 
highway, and that such work created a hazardous con- 
dition. The testimony that the substance in question 
would dry within a period of two hours when the hu- 
midity was low and no moisture formed on the concrete 
was further substantiated by the Departmental Report. 
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The evidence disclosed that it was a bright, sunshiny 
day, and the temperature was approximately 70”, but 
the record is silent, and there is no explanation made by 
respondent, as to  when the substance was applied. 

The only evidence offered by respondent was the 
Departmental Report, and the testimony of an employee 
of the state by the name of Howard Jackson, who was 
on said date employed by the Maintenance Division of 
the State Highway Department. He testified that the 
sceiie of the accident was within his territory, but that 
the application of the oil solvent was made by the Day 
Labor Department, which has its headquarters in Spring- 
field, and that the Maintenance Supervisor furnished 
men to  assist in doing this work. He testified the solvent 
was spread on one lane of traffic at a time, which left the 
other lane open fo r  traffic, which was the fact in this 
case. He further testified a flagman was used at each 
end of the particular area being treated fo r  the protec- 
tion of traffic, and signs bearing iiiscriptions “Road 
Repairs Ahead’, and “One Way Traffic” were placed 
on the shoulders to  each of the already treated areas. 
The material parts of the Departmental Report do not 
throw too much light on the situation. 

Claimant, her seventeen and a half year old son, 
who was driving, Mr. Best, whose car was ahead of 
claimant’s car, and the highway policeman testified that 
this was the only area from Marshall to the sceiie of 
the accident wherein a solvent was spread on the road. 
They further testified that there were no warning signs, 
such as “One Way Traffic”, “Road Repairs Ahead”, or 
any other cautionary signs, which would have warned 
traffic traveling in the east bound traffic.lane that, be- 
cause of the application of the solvent on the road, it 
was in a hazardous o r  dangerous condition, which would 
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iiecessitate traffic to  proceed a t  a slower speed, and which 
would have protected motorists traveling upon said 
stretch of highway. 

There v a s  no evidence that a flagmait had been 
placed at either end of the area where the work was in 
progress, other than that, after the accident occurred, 
a flagman was sent to  the top of the hill to  warn traffic 
of the hazardous condition, and of the wrecked cars on 
the highway. The highway officer, who arrived at tlie 
scene of the accident sometime thereafter, said that the 
cars had been moved oiito tlic shoulder, and that tlie 
flagman was not actively engaged in warning traffic ; 
and, furthermore, that his car skidded in the same area. 

Extensive briefs were filed by both respoildent and 
claimant’s attorney pertaining to questions of negligence, 
contributory negligence, proximate cause and burden of 
proof. Cases were cited from the Illinois Supreme Court 
Reports, Appellate Court Reports, and former decisions 
of this Court. We do not believe it necessary to discuss 
the authorities cited, as this case can be decided 011 purely 
questions of fact. Three questions are present in this 
case, namely, (1) Was claimant, or her son, and partic- 
ularly claimant, guilty of contributory negligence ; (2)  
Was the State of Illinois guilty of negligence in failing 
to warn motorists traveling upon the highway of the 
repair m r k ,  and of the oil substance or solvent present 
011 the highway, which would make traveling upon that 
particular portion of the highway hazardous ; and, (3) 
What damages were sustained. 

We believe that claimant has proven by a prepon- 
derance or greater weight of the evidence that she was 
free from any contributory negligence, and that her soil, 
the driver of the car, was not guilty of negligence in 
the operation of the car just prior thereto and at the 
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time of the accident. We further believe that claimant 
has proven by a preponderance of the evidence that i t  
was the negligence of the agents of respondent in failing 
to warn traffic in this particular area of the hazardous 
condition of the highway, which was the proximate cause 
of the accident in question. We further believe that 
claimant suffered damages, which we will hereinafter 
discuss. We express this opinion based upon the evidence 
in this case, being cognizant of the fact that the State of 
Illinois is not an  insurer of the safety of all persons 
traveling upon its highways. However, it is the duty 
of the agents, officers and servants of the State of Illi- 
nois to warn motorists of any hazardous condition, which 
~voulcl not be apparent to them while driving. 

MTe must also take into consideration that it is the 
law of this state that a person confronted with a sudden 
danger is only required to exercise ordinary care, which 
mould be used by an ordinarily careful person, taking 
such danger, if any, into consideration. 

We do not believe it necessary to discuss at length 
the question of damages. Claimant is asking first for 
refund of monies expended for the towing and the re- 
pairing of her car, as well as telephone and transporta- 
tion expenses, which were incurred as the result of the 
clamages to her automobile. The testimony of claimant . 
and the exhibits reveal that the cost of the repairs to 
her car was in the sum of $554.67 ; transportation costs, 
$48.88; telephone bills, $15.70, making a total for prop- 
erty damage and incidental expenses of $619.45. As to 
persoiial injuries, claimant testified that she had had a 
former injury to her back in the sacroiliac region, and 
that the jarring and resulting fall to the floor, when the 
accident occurred, aggravated the disc injury, so that 
she was unable to work for four days, and was troubled 
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by her back until May of 1953. There was 110 medical 
testimony offered, nor have any examinations been made, 
or  did anyone testify as t o  the former injury, its serious- 
ness, and whether or  not there was any aggravation. 
Due to the fact that claimant was a supervisor of riurscs 
in a hospital in Cleveland, Ohio, where she lived, she 
said she did not have any doctor bills. However, she 
testified to the purchase of medicines in the amouiit of 
$28.80. TVe are  unable to determine from the record, 
other than self-serving declarations, anything in regard 
to the back injury, or  the necessity for the purchase of 
medicines, and also the loss of wages for four days. 

We are, therefore, declining the award for personal 
injuries, and are limiting the award to  property damage 
aiid incidental expenses, Le., telephone bills, transporia- 
tioii to Cleveland, Ohio, and trarisportatioii necessitated 
in having the automobile repaired, which is a total claim 
in the amouiit of $619.45. 

We, therefore, enter a total award to claimkit, 
Lucille J. Miller, in the amount of $619.45. 

(No. 4571-Claim denied.) 

ALVIN C. FEIL, Claimant, IS. STATE OF ILLINOIS, Respondent. 
Opinion filed January I I ,  1955. 

DONOVAN, SULLIVAN, JEPFERS AND BREEN, Attorneys 

LATHAM CASTLE, Attorney General ; MARION Ci. 
for  Claimant. 

TIERNAN, Assistant Attorney General, for  Respondent. 
STATE OFFICERS AND AGENTS-SCC@ of authority. A party dealing wiih 

an officer or agent of the state is bound to ascertain the extent of the authority 
of such officer or agent to bind the state, and must take notice of the statu- 
tory pro\ mons bearing on the matter. 
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DISEASED hxu-destruction of feed. The method of appraisal set 
out in the statute must be  strictly complied with, and the evidence failed to 
show a reasonable attempt by claimant to comply with the statute. 

I \ T ~ ~ ~ 7  J. 
Claim for damages in the amount of $2438.80 is 

sought herein by claimant, Alvin C. Feil, the owner of 
a hog farm, known as El-Bar-Dee Farms, located near 
Elgin, Illinois. Said amount allegedly represents the 
value of certain hog feed, which claimant destroyed 
pursuant to orders of the Superintendent of the Division 
of Livestock Industry, Department of Agriculture, State 
of Illinois, in accordance with the statutes of the State 
of Illinois relating to diseased animals, Pars. 168-191, 
Chap. 8, Ill. Rev. Stats., (1951 State Bar Association 
Edition). 

The evidence establishes that in August of 1952 
claimant’s hogs became infected with vesicular exan- 
thema, a contagious disease, and the Superintendent of 
the Division of Livestock Industry placed a quarantine 
on claimant’s farm because of the disease, within the 
terms of the above statute, and ordered claimant to  de- 
stroy both the hogs and the feed therefor. 

The above statute provides that the state may re- 
imburse the owner of such destroyed feed and hogs, and 
See. 172, Chap. 8, Ill. Rev. Stats., (1951 State Bar As- 
sociation Edition) provides the means fo r  determining 
the amount of reimbursement to be made by the State 
of Illinois. It reads as follows: 

“172. Appraisal-Destruction of animals or property. 9 5. Wheil 
the Department determines that any animal is affected with, or has been 
exposed to, any contagious or infectious disease, it may agree with the owiler 
upon the value of the animal or of any property that it may be found neces- 
sary to destroy, and in case such an agreement cannot be made, the anlmals 
or property shall be appraised by three competent and disinterested appraisers, 
one to be selected by the Department, one by the claimant, and one by the 
two appraisers thus selected. The appraisers shall subscribe to an oath in 
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writing to fairly value such animals or property in accordance with the re- 
quirements of this act, which oath, together with the valuation fixed by the 
appraisers, shall be filed with the Department and preserved by it. 

Upon the appraisement being made, the owner shall imnicdrately destroy 
the animals, dispose of the carcasss thereof, and disinfect, change or destroy 
the premises occupied by the animals, in accordance with rules prescribed by 
the Department goveniing such destruction( and disinfection, and upon his 
failure so to do, the Department shall cause such aniiiials or property to  be 
destroyed and disposed of, and thereupon the owner shall forfeit all right to 
receive any compensation for the destruction of the aninials or property.” 

On October 1, 1952, appraisers mere selectecl in ac- 
cordance with the terms of the above quoted section of 
the statute. They examined and appraised the hogs, 
but did not, however, appraise the hog feed at the seme 
time. 

After disposing of the hogs pursuant t o  (rders of 
the Division of Livestock Industry, f o r  which lie was 
compensated in accordance with the aforesaid appraisal, 
claimant, on or about November 7, 1952, procured an  
appraisal of the hog feed remaining on his farm by one 
appraiser, namely, Roy E. Anderson, who had been the 
appraiser selected by claimant. I-Ie then destroyed the 
feed, and filed his claim, as certified by his appraiser, f o r  
reimbursement under the statute for the hog feed so 
destroyed. The amount of the appraisal was $2,438.80. 

Payment on this claim was refused by the Division 
of Livestock Industry f o r  the reason that the statute 
had not been complied with by claimant in that the pre- 
scribed method of appraisal required by the statute was 
not followed . 

It is claimant’s contention that respondent, by its 
conduct in the matter, has waived the portion of the 
statute requiring the appraisal to be conducted by three 
appraisers. Claimant contends that Mr. James (1. 
Craven, legal advisor to the Department of Agriculture, 
informed his attorney that he would be compensated for 
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the feed, which he had been ordered to destroy. Claimant 
further bases his position upon the fact that he, claimant, 
called the attention of the appraisers selected by the 
Superintendent of the Division of Livestock Industry to  
the hog feed located on the farm in order that they 
might make an appraisal thereof, and that, despite this 
fact, said appraisers, so selected by the Superintendent 
of the Division of Livestock Industry, failed to  appraise 
the feed, and that, after waiting approximately five 
weeks fo r  such an appraisal to be made, claimant was 
forced to  destroy the feed in order to  put his hog farm 
back into operation. 

I t  appears to  the Court that the sole question in- 
volved herein is whether o r  not the above facts relied 
upoii by claimant constitute a waiver on respondent’s 
part of that portion of the statute prescribing a partic- 
ular method of appraisal. It is respondent’s contention 
that such facts do not constitute such a waiver, and that 
claimant voluntarily and knowingly departed from the 
mandatory appraisal procedure set forth in the statute. 

It appears from the evidence that claimant, at the 
time the hogs were appraised, was advised by Dr. A. 
E. Cameron of the Division of Livestock Industry, and 
Dr. George IV. Hess of the U. S. Bureau of Animal 
Industry, two of the three appraisers, that it would be 
necessary fo r  the hog feed to  be appraised at a later 
date. This fact claimant in his testimony admits. It 
appeared that the appraisal could not be made on the 
same date as the hogs were appraised in view of the 
fact that these appraisers were busily engaged at other 
premises due to  the existence of the epidemic of vesicu- 
lar exanthema in the area. 

It further appears from the evidence that at  no time 
between the date of the appraisal of the hogs and the 
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later, did he make any effort to officially notify the 
Department of Agriculture or  the Division of Livestock 
Industry of the fact that no appraisal of the feed had 
been made, nor did he inform such Department or Di- 
vision that, unless an appraisal was made, he would be 
compelled to destroy the feed, and make a claim therefor 
upon the state. 

We believe it was his duty to do so, if he intended 
to  take advantage of the provisions of the statute al - 
lowing compensation for the destruction of such feed. 
Certainly he would not be required to wait indefinitely 
for such an appraisal, but, a t  the very least, it was his 
duty to inform the Department of the situation. 

Claimant in his brief and argument infers from the 
testimony of one of his witnesses that Mr. James C. 
Craven, legal advisor to the Department of Agriculture, 
had assured claimant’s attorney that claimant mould be 
compensated for the feed, which he had been so ordered 
to destroy, and that claimant relied upon such assurance. 
It is respondent’s contention with respect to claimant’s 
position that not only did the said James C. Craven 
lack authority to make the alleged promise, but that the 
Division itself would lack the authority to make a prom- 
ise to pay compensation in any manner not provided by 
the statute. 

In  this regard, we believe respondent is basically 
correct. It is fundamental that anyone dealing with an 
officer or agent of the state is bound to  ascertain the 
extent of the authority of such officer or  agent to bind 
the state, and must take notice of the statutory pro- 
visioiis bearing on the matter in issue. Root vs. State. 
12 C.C.R. 144; Lord and Bush.neZl Co. vs. State, 13 C.C.R. 
189; Duttoiz vs. State, 16 C.C.R. 64; Illiibois Central Rail- 
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road Company vs. State ,  18 C.C.R. 214; Illiqzois Ceiztral 
Railroad Company vs. State ,  10 C.C.R. 493 ; Harbeck vs. 
State ,  13 C.C.R. 70. Clearly, Mr. Cravens’ promise, if 
he made it, was contrary to  the method of arriving at 
the valuation of said feed required by the statute. The 
Constitution of the State of Illinois specifically pre- 
cludes the payment of any claim by the state under any 
agreement o r  contract made without express authority 
of the law, and, therefore, payment under such a promise 
W O U ~ ~  be barred by See. 4 of Article XIX of the Con- 
stitution. Illiuois Ceistral Railroad Covzpanry vs. State  
of Illinois, 18 C.C.R. 214. 

We further note that the testimony concerning the 
conversation with Mr. Craven did not reflect that Mr. 
Craven said to anyone that the appraisal requirement 
would be waived, nor was any agreed price for the feed 
entered into. The extent of such conversation was that 
the farmers would be compensated fo r  the feed, if it was 
iiecessary to destroy it. This conversation seems to us 
to  not be inconsistent with the requirement of an ap- 
praisal under the statute, and claimant, if he relied upon 
such conversation as waiving the statutory requirement, 
took considerable fo r  granted. Even if there could be 
a waiver of the statutory requirement governing ap- 
praisals, we could not on this evidence find that such a 
waiver had been made. 

Claimant further contends that his rights under the 
due process clause, contained in the Fourteenth Amend- 
ment of the United States Constitution, and Art. I1 of 
See. 2 of the Illinois Constitution of 1870, have been 
violated by the state proceeding under this statute, and 
further that claimant’s private property has been taken 
without just compensation therefor, thus violating See. 
13 of Article I1 of the Illinois Constitution of 1870. TVe 
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believe both of these positiolls are without merit, since 
the statute involved herein is clearly within the police 
power of the State of Illinois, and the reasonable exer- 
cise thereof by the Legislature in enacting said statute. 
Duratad, Et A1 vs. Dison, Et Al, 271 Ill. 382; C i t y  of 
Chicago vs. Bowmaoa Dairy Co., 234 Ill. 294. 

Claimant’s right for compensation f o r  the destroyed 
feed from respondent lay solely within the statute. The 
terms of the statute were not complied with, nor did 
claimant follow a reasonable course in attempting to 
obtain compliance from the state. 

It is, therefore, the judgment of this Court that 
claimant’s claim should be, and is hereby denied. 

(No. 4589-Claim denied.) 

JOHN DAVIS, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Ofimon filed pnuory 11, 1955. 

ARRINGTON AND HEALY AN D JOHN G. POUST, Attor- 

LATHAM CASTLE, Attorney General ; MARION G. 
neys for Claimant. 

TIERNAN, Assistant Attorney General, fo r  Respondent. 

LIhiiTATIoNs--disabIZity. Confinement in the penitentiary is not such a 
disability as would toll the running of the statute of limitations applicable to 
filing a claim with the Court. 

WHAM, J. 
This case is before the Court on a motion of 1-12- 

spondent to dismiss the amended complaint filed herein 
by claimant, John Davis, f o r  the reason that said claim 
is barred by Chap. 37, See. 439.22, Ill. Rev. Stats., in 
that said claim was not filed with the Clerk of the Court 
within a period of two years after the cause of action 
first accrued. 
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The record before us consists of the amended com- 
plaint, respondent’s motion to  strike and dismiss claim- 
ant’s amended complaint, suggestions in support of 
said motion, claimant’s suggestions in opposition to 
respondent’s motion to strike claimant’s amended com- 
plaint, and respondent’s motion to strike and dismiss 
claimant’s suggestions in opposition to  respondent’s mo- 
tion to  strike and dismiss the amended complaint. 

The claim was originally filed by elaimant herein 
with the Clerk of the Court of Claims on December 1, 
1953. The amended complaint was filcd on June 30, 1954. 
Both the original claim and the amended complaint are 
based upon an accident, which occurred 011 May 25, 1951, 
as a result of which claimant, John Davis, who was at 
said time an inmate in the Illinois State Penitentiary 
at Joliet, Illinois, suffered personal injuries. While op- 
erating a certain machine, known as a wool cording 
machine, claimant’s shirt sleeve became entangled, and 
his right hand was drawn in between the rollers. It was 
crushed and mangled to  such an extent that it became 
necessary to  amputate said hand and part of the lower 
arm immediately thereafter at the prison hospital. 
Claimant charges that the injury was sustained because 
of the absence of safety guards and safety devices to 
stop the wool cording machine instantly, and other acts 
of negligence on the part of respondent. Claimant prays 
damages against respondent in the amount of $7,500.00. 
On March 19, 1954, upon expiration of sentence, claimant 
mas discharged from the penitentiary. 

-4s stated above, respondent’s motion to  dismiss is 
based upon the grounds that the statute of limitations 
contained in See. 22 of the Court of Claims Act, being 
Chap. 37, See. 439.22, Ill. Rev. Stats., (1951 State Bar 
Association Edition), has run against claimant in that 

‘ 
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his cause of action accrued 01-1 May 25, 1951, and tbe 
original complaint was not filed until December 1, 1953, 
being more than two years subsequent to the alleged 
date of injury. See. 22 of the Court of Claims law pro- 
vides as follows: 

“Every claim cognizable by the Court and not otherwise sooner barred 
by law shall be forever barred from prosecution therein unless it is filed with 
the Clerk of the Court within two pears after it first accrues, saking to infants, 
idiots, lunatics, insane persons, and persons under other disability at  the time 
the claim accrues two years from the time the disability ceases, pro 
vided, that any officer or enlisted man in the National Guard, hlaval Rcsenrc 
or Illinois Rcserve Militia who sustained an Inlury to his property, arising out 
of and in the course of active duty while lawfully performing the same, at  any 
time within 5 years prior to the effective date of this amendatory Act may file 
a claim therefor within two years after the effective date of this amendatory 
Act (As amended by Act approved July 2 3 ,  1951 ) ”  

It is claimant’s position that the time limitation did not 
begin to  run against him during his imprisonment. 

This, however, is not the law, since it is the well 
established rule followed by this Court that persons in- 
carcerated in a penal institution are not, by mere reason 
of such incarceration, under disability within the con- 
templation of the savings clause of See. 22. McEZyea 
vs. State, 7 C.C.R. 69; Robertson vs. State, 19 C.C.R. 
146; DeVore vs. State, 21 C.C.R. 106; Atkimson vs. State, 
21 C.C.R. 429. 

Claimant also contends that said statute should not 
operate as a bar in this instance, due to the fact that 
claimant, during his imprisonment, was without access 
to competent legal counsel, and was unlearned in the 
law with only an eighth grade education; and, further, 
in September of 1952, filed a claim with the Industrial 
Commission believing such procedure proper in order to 
secure redress and compensation for his injury. It is 
further contended that claimant also requested compen- 
sation for such injuries from the warden of the Illinois 

, I 
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State Penitentiary a t  Joliet, but was refused such re- 
quest. These facts do not have the effect of avoiding the 
operation of the statute of limitations by the terms of 
which this Court is governed in its jurisdiction of claims 
brought before it. The statute clearly requires a claim 
to be filed with the Clerk of the Court within two years 
after it first accrues. It appears from the face of the 
record that this was not done. 

Therefore, under the law, the Court is without juris- 
diction to  hear and determine this claim. The motion of 
respondent is allowed, and the complaint dismissed. 

(No. 4635-Claim denied.) 

THERON A. DENTON, AS ADMINISTRATOR OF THE ESTATE OF 

STEPHEN DENTON, DECEASED, Claimant, VS.  STATE OF 

ILLINOIS, Respondent. 
Opinion f led  October 22 ,  1954. 

Petition of claimant for rehearing denied Ianuary 11, 1955. 

FRANK E. TROBAUGH AND DAWD A. WARFORD, Attor- 

LATHAM CASTLE, Attorney General ; C. ARTHUR 

neys for Claimant. 

NEBEL, Assistant Attorney General, for Respondent. 

JURISDICTION-nO concurrent jurisdzction. Where claimant has an 
adequate remedy in a court of general jurisdiction, the Court of Claims has 
no jurisdiction. 

FEARER, J. 
The complaint in this case was filed with the Clerk 

of the Court of Claims on July 30, 1954 by the adminis- 
trator of the estate of Stephen Denton, deceased. A 
motion was filed by respondent to dismiss the complaiiit 
on August 13, 1954, in which an attack was ma [ i t c  1 e on 
the jurisdiction of this Court to hear the claim. 
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This is a wrongful death action arising out of thla 
death on August 6, 1953 of Stephen Denton, a minor, 
who was living with his parents, Theron A. Denton, the 
administrator, and his mother, Thelma Denton. At the 
time of the occurrence in question, Stephen Deiitoii mas 
residing with his parents in an apartment, which was 
owned by the Southern Illinois University, where Therd ti 
A. Denton was enrolled as a student on the date of the 
death of his son. 

Claimant charges the agents, servants and employees 
of the Southern Illinois University with negligence i n  
permitting children to play in vacant apartments in the 
buildings, which were provided fo r  students and their 
families, wherein items such as ice boxes and other 
articles were left. On the day in question, Stephen 
Denton met his death by suffocation, when the door of 
an ice box in one of the vacant apartments closed upon 
him, while he was playing therein. 

The jurisdiction of this Court is limited to  claims 
set forth in See. 8 of the Court of Claims Act (Chap. 37, 
Par. 439.8, Ill. Rev. Stats., 1953). This Act covers claims 
against the State of Illinois, and in specified instances 
against The Board of Trustees of the University of Illi- 
nois. 

The Board of Trustees of Southern Illinois Uni- 
versity is, by statute, made a body politic and corporate 
fo r  the purposes of operating, managing, controlling 
and maintaining the University (Chap. 122, Par .  435.1, 
Ill. Rev. Stats., 1953). This statute provides that the 
Board has the power to enter into contracts, and to sue 
and be sued. (Chap. 122, Par. 435.7, Ill. Rev. Stats., 
1953). 

This Court, in the case of B and F Hi-Lisze Con- 
strtcctiofz Corporation vs. State, No. 4477, opinion filed 
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February 8, 1952, had occasion to  pass upon the question 
of jurisdiction of this Court on a claim based upon a 
contract between claimant and The Board of Trustees 
of Southern Illinois University. We quote from a por- 
tion of said opinion: 

“The Court is of the opinion that The Board of Trustees, being a cor- 
porate body, with the right of being sued, that a Court of general jurisdiction 
would be the place to bring such a suit, and fo’r this reason this Court is 
without jurisdiction.” 

A similar motion was filed in that case, which was 
sustained. The Court in its opinion held that The Board 
of Trustees of the University was a body politic and 
corporate, which could sue and be sued. 

The jurisdiction of this Court to  hear and determine 
claims predicated upon alleged negligence is contained 
in Section 8C of .the Court of Claims Act. In ail opinion 
filed on January 8, 1952, in the case of Patrick Daveria, 
Jv., Etc. 1’s. State of Illir~ois, this Court held: 

“This section can only apply where the state would be liable for a tort 
action. The section specifically gives a cause of action against The Board of 
Trustees of the University of Illinois in tort cases. It does not extend to any 
other corporate entity. 

* * * e * * *  

The state, under a constitutional provision, cannot be sued either at law 
or in equity, and it cannot by statute waive immunity. It  can by appropriate 
action delegate to the Court of Claims jurisdiction to make awards on claims 
cognizable by it. This requires a definite action 011 the part of the state, and, 
having failed to extend the law to include Boards of Education, this Court 
is without jurisdiction to entertain such a claim.” 

Therefore, the motion to  dismiss the complaint filed 
herein is sustained, for the reason that this Court does 
not have jurisdiction of negligence cases of agents or  
employees of the Southern Illinois University, which is 
operated, managed and controlled by The Board of 
Trustees of Southern Illinois University, a body politic 
and corporate, which, by statute, can sue and be sued. 

’ 
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W e  are of the opinion that, inasmuch as the Court 
of Claims Act does not specify any Board o r  University, 
other than The Board of Trustees of the University of 
Illinois, by exclusion this Court would not have juris- 
diction to hear this claim. 

SUPPLEMENTAL OP [NION. 

FEARER, J .  
An opinion was filed oil October 22, 1954 denying 

the claim of Theron A. Denton, Administrator of .the 
Estate of Stephen Denton, Deceased. In  said opinion 
this Court found that the agents charged with the negli- 
gence in the complaint were agents of the Southern 
Illinois University, and iiot the agents of the State of 
Illinois as contended by claimant. 

A petition for rehearing was filed by claimant on 
November 19, 1954, in which our attention was called 
to the fact that claimant’s complaint charges negligence 
on the part of the agents, servants and employees of the 
State of Illinois. We were cognizant of this fact when 
our opinion denying the claim was written, and it was 
our finding that the agents, servants and employees 
referred to  in the complaint, against whom such negli- 
gent acts were charged, mere not agents of the State of 
Illinois but of the Southern Illinois University. We also 
concluded that this Court did not have jurisdiction to 
hear the case, as it did not come under Chap. 37, See. 
439.8, Par.  8C. This Court has previously held that 
Par.  8C specifically is this Court’s jurisdiction to hear 
claims against the State of Illinois in cases sounding i n  
tort, and claims sounding in tort against The Board of  
Trustees of the University of Illinois, but does iiot ex- 
tend to any other corporate entity. 



87 

We further found that this Court did not have 
jurisdiction of negligence cases involving agents and 
employees of the Southern Illinois University, which 
is operated, managed, and controlled by The Board of 
Trustees of said University. We also found that it is 
a body politic and corporate, which by statute can sue 
and be sued. 

The cases and statutes cited in claimant’s petition 
f o r  rehearing pertaining to the State Civil Service Act 
will not change the law, and hold that this Court has 
jurisdiction to  hear tort actions of agents and employ- 
ees of Southern Illinois University under Par. 8C, here- 
inabove referred to. Whether or  not the ageiits and 
employees of the Southern Illinois University come 
under the Civil Service Act, and are considered em- 
ployees of the state for that purpose, rather than em- 
ployees of The Board of Education of Southern Illiiiois 
University, is an entirely different question. 

In the case of Paula B. Englenzari vs. State of IllC 
iaois, which was written and filed on January 19, 1927, 
the Court made an award for damages fo r  injuries 
sustained by claimant when the bleachers collapsed, 
while claimant was attending a football game at the 
Southern Illinois Normal University. It will be noted 
that this case was decided before the amendment to the 
Act of 1945. Furthermore, the Court in that case held 
there was no legal liability upon the part of the state. 

The present Act referred to mentions The Board of 
Trustees of the University of Illinois, and, by omissicn, 
eliminates other Stat e Universities. 

After considering the arguments presented, the 
statutes and cases referred to, it is the opinion of this 
Court that the petition of claimant f o r  rehearing should 
be, and is hereby denied. 
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(No 4447-Claimant awarded $4,386.45 and Life Pension.) 

VALLEY E. GROSS, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Oplnion filed lanuary 26, 1955. 

JOSEPH M. DE LAURENTI, Attorney for Claimant. 
LATHAM CASTLE, Attorney General ; C. ARTHUE 

NEBEL, Assistant Attorney General, for Respondent. 

WORKMEN’S COAIPERSATION ACT-ndditional award. An additional 
award will be allowed where evidence showed that claimant was permanently 
and totally disabled, and lurisdiction had been reserved in prior decision. 

FEARER, J. 
This case was originally filed by claimant on Jan- 

uary 18, 1951. On October 10, 1952, an opinion was filed, 
in which claimant was granted an award uncler Section 
19b of the Workmen’s Compensation Act. (21  C.C.R. 
337.) Included in said opinion was the following state- 
ment : 

“All future payments ‘being subject to the terms and provisions of the 
Workmen’s Compeiisation Act of Illinois, lurisdiction of this cause IS spr- 
cifically reseried for the entry of such further orders as may from time to 
time be necessary.” 

This case comes mithin the provisions of the Workmen’s 
Compensation Act of 1949, as amended. 

On January 14, 1953, a petition f o r  further com- 
pensation f o r  the period of March 1, 1952 to the present 
date at the rate of $22.50 per week mas filed, in which 
it was alleged that claimant had not returned to work, 
that it was impossible for  him to  return to work, ancl 
that the injuries received mere totally disabling from the 
date of the injury, October 13, 1950, to the present time. 

Since that time there have been t ~ 7 o  subsequent 
hearings. On February 17, 1953 the testimony of Dr. 
Edward L. Hediger mas taken, and, on November 18, 
1953 the testimony of Dr. Francis M. Barnes, Jr. was 
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taken. Claimant also testified that he had not returned 
to work, and that he was still under the care of Dr. 
Edward L. Hediger. Both Doctors testified that claimant 
was totally and permanently disabled, and, in their 
opinion, would be unable to return to gainful employ- 
ment. 

The only question before this Court is whether or 
not at the present time claimant is permanently and 
totally disabled as the result of the accident, which 
occurred on October 13, 1950, while he was employed by 
the Department of Public Welfare of the State of 
Illinois. Such permanent and total disablement would 
entitle him to receive compensation payments from the 
date of the accident until the sum of $6,000.00 was paid, 
which would be the maximum allowance under the 1949 
Act in the event of death, allowing respondent credit 
f o r  all payments made, including nonproductive time, 
in accordance with the findings made by this Court in 
its opinion hereinabove referred to. 

Since no further medical testimony, other than that 
of Drs. Edward I,. Hediger and Francis M. Barnes, Jr . ,  
was presented to the Court, and the only additional 
testimony was that offered by claimant, we are  of the 
opinion that claimant is entitled to an award for per- 
manent and total disability, the maximum amount of 
which, under the 1949 Act, cannot exceed $6,000.00, and 
thereafter a pension fo r  life. 

It is, therefore, our finding that claimant is entitled 
to an  award for permanent and total disability in the 
amount of $6,000.00. However, since claimant received 
the sum of $1,397.87 for  non-productive time, and $215.68 
f o r  temporary disability, these amounts must be deducted 
from said award, leaving a balance due of $4,386.45 to 
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be paid to  claimant at  his compensation rate of $22.50 
per week. 

Of this amount, the sum of $3,465.00 has accrued 
from February 28, 1952 to  February 10, 1955, and is 
payable to  claimant forthwith. The balance of $921.45 
is payable to claimant in forty weekly installments of 
$22.50, beginning on February 17, 1955, with one final 
payment of $21.45. Thereafter, claimant is entitled to 
a pension f o r  life of $480.00, payable in monthly install- 
ments of $40.00. 

Dr. Edward L. Hediger rendered claimant profes- 
sional services in the amount of $184.50, which appears 
to be the only unpaid medical bill, all previous medical 
bills apparently having been paid by respondent. An 
award is, therefore, made in favor of Dr. EXmard L. 
Hediger for professional services in the amount of 
$184.50. 

Henry P. Keefe was employed to take and transcribe 
the testimony in the hearings of tics case, and chargee, 
in the total amount of $82.00 were incurred fo r  these 
services, which charges are fair, reasonable and cus- 
tomary. An award is, therefore, entered in favor of 
Henry P. Keefe in the amount of $82.00, payable forth- 
with. 

This award is subject to  the approval of the Gov 
ernor, as provided in Section 3 of “An Act Concerning 
the Payment of Compensation Awards to  State Employ 
ees”. 

(No. 4395-Claimant awarded $2,963.00.) 

GLENN LARSON, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed February 25, 1955. 

J. P. WILAMOSKI AND YOUNG AND YOUNG, Attorneys 
for Claimant. 
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LATHAM CASTLE, Attorney General ; C. ARTHUR 

NEBEL, Assistant Attorney General, for Respondent. 
WORKMEN’S COMPENSATION ACT-when an aivdrd will be made. Where 

cla~mant’s injuries arose out of and in the course of his employment by the 
State of Illinois, an award may be made under the Workmen’s Compensa- 
tion Act. 

FEARER, J. 
The petition in this case was filed in the Court of 

Claims on February 5, 1951. A hearing was had before 
the Commissioner 011 September 10, 1954 in the city of 
Kewanee, Illinois. 

At the hearing, a stipulation was entered into be- 
tween the parties, by their respective counsel, as follows : 
On December 18, 1948, claimant, Glenn Larson, was em- 
ployed by the Division of Highways of the Department 
of Public Works and Buildings of the State of Illinois 
as a section man. His territory included parts of Route 
No. 34 in Henry and Bureau Counties, Illinois. On said 
day at  the hour of 9 :00 P.M., claimant was driving a snow 
plow 011 that portion of the highway, which had been 
assigned to  him for maintenance. The snow plow struck 
an obstruction, skidded across the highway, and over- 
turned, catching his right leg under the truck. The truck 
and plow were the property of the Division of Highways 
of the State of Illinois, and mere furnished to  claimant 
to he used in his work. 

It was stipulated that at the time of the accident 
claimant was earning, or  receiving, a monthly salary of 
$203.00. The claim was brought under the provisions of 
the Illinois Workmen’s Compensation Act, which was 
in full force and effect as of the date of the accident. 
Respondent, the State of Illinois, elected to  accept the 
provisions of said Act in effect at that time. 
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It was further stipulated and agreed that the injury., 
received by claimant upon said date, occurred during 
the course of, and arose out of his employment by re- 
spondent; and, that a t  said time he was 59 years of age., 
married, but had no children under sixteen years of age 
dependent upon him. 

It was further stipulated and agreed that claimant 
was paid compensation for temporary total disability 
in terms of full salary and compensation at  the rate of‘ 
$19.50 a week from December 19, 1948 to and including 
March 11, 1950, a period of 64 weeks, making a total 
sum of $1,353.37; and that respondent has paid all hos- 
pital, medical and surgical expenses, totalling $5,609.87: 
f o r  treatment and services rendered claimant on account 
of said injury. 

It was further stipulated that the only issue in the 
case to be decided a t  this time is the nature and extent 
of the injury to claimant, as the result of said accident, 
and that a final determination can be made at  this time, 
by reason of the fact that the injury has reached a stage 
of permaiieacy. 

This is one of the few “carry-over” cases, which 
had not been passed upon at  the time the Act was 
amended removing compensation cases from the Court 
of Claims. 

The only evidence that the Court has to  pass upon, 
us  to  the extent of spccific loss sustained, is the testi- 
mony of claimant. R e  stated that he mas not suffering 
any further pain in his right leg, but that it was neces- 
sary for him to  wear a specially constructed shoe, which 
was made by a firm specializing in orthopedic appliances. 
This was made necessary by reason of the fact that there 
was a shortening of lyz inches in his right leg, as a 
result of the accident. 
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The Commissioner, who heard this case, examined 
claimant’s right leg and the appliances therefor, and 
stated f o r  the record that claimant was wearing a spe- 
cially constructed black shoe, with a built-up heel, ap- 
proximately 3 inches high, and with a sole, approximately 
% of an inch in thickness. 

Claimant further testified that his right foot was 
deformed in the ankle and instep. At the time of the 
hearing his ankle was stiff, and there was also a de- 
pression on the inside of the ankle, which appeared to  
be the entire depth of the flesh. He stated that he ex- 
perienced difficulty in walking; that it tired after he 
was 011 it for a period of time; that he used two canes 
to  aid him in walking; and, that he could walk a short 
distance without the aid of canes. 

Claimant further testified that he had made attempts 
to obtain employment, but had been unsuccessful, the 
reasons f o r  which being his physical condition and age. 
On cross-examination, he further testified that he was 
not employed in any capacity, and that he had not worked 
since December 18, 1948. He further testified that the 
only injury, which he had received in the accident, was 
the fractured right ankle, and that he had had no 
previous injury to  his ankle or  leg. 

The Commissioner made a further statement f o r  
the record to the effect that, upon his examination, he 
found a scar, approximately two inches in diameter, on 
the inside part of the right calf of claimant; that the 
right calf was markedly smaller than the left calf; and, 
that at  the time of the hearing the right ankle was 
swollen. 

Respondent offered the Report of the Division of 
Highways, dated July 9, 1954, which was admitted into 
evidence under Rule 16 of the Court of Claims. Objection 
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December 12, 1950, which was attached as an exhibit 
to the Report. It was written by Dr. Hugh Cooper, anld 
contained an expression of his opinion as to  the extent 
of the injury to  claimant’s right leg. Objection was 
sustained as to  the letter, in that it was fo r  this Court 
to  pass upon the question of permanent disability. We 
are of the opinion that the objection was well taken, and 
the Commissioner hearing the case should liave sus- 
tained the objection to the exhibit. 

In  reading the Report and the exhibits attached 
thereto, there is no question but what claimant suffered 
a severe and permanent injury to his right leg, necessi- 
tating both medical and surgical treatment, which was 
quite extensive, as indicated by the medical reports 
attached to the Report of the Division of Highways. 
The fractured area became ulcerated, and after long 
and careful treatment skin refused to  form over said 
area, and two skin grafts were performed to remedy 
this condition. . 

The Commissioner, who heard this case, had an 
opportunity to examine claimant’s right leg and ankle. 
Being conversant in compensation matters of this na- 
ture, and by reason of his experience, he found that 
claimant suffered an eighty per cent disability, and 
recommended to this Court that an award be made for 
152 weeks at a rate of $19.50 a week, which would make 
a total sum due of $2,964.00. 

TiTe are, therefore, of the opinion that, under the 
Workmen’s Compensation Act at  the time the injury 
was incurred, claimant is entitled to an award in the 
sum of $2,964.00. The entire amount of the award has 
accrued, and is hereby ordered paid in full. 
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Lucille Redcbaugh, 115yz W. Third Street, Ice- 
wanee, Illinois, was employed to  take and transcribe 
the testimony in the hearing of this case, and charges 
in the total amount of $23.50 were incurred fo r  these 
services, which charges are fair, reasonable and cus- 
tomary. An award is, therefore, entered in favor of 
Lucille Redebaugh in the amount of $23.50. 

This award is subject to  the approval of the Gov- 
ernor, as provided in Section 3 of “An Act Concerning 
the Payment of Compensation Awards to  State Employ- 
ees , ,. 

(No. 4553-Claimants awarded $8,100.00.) 

BETTIE B. BOVEY AND ROBERT W. BOVEY, Claimants, VS. 

STATE OF ILLINOIS, Respondent. 
Opinion filed February 25, 1955. 

MOREY C. PIRES, Attorney fo r  Claimant. 
LATHAM CASTLE, Attorney General ; C. ARTHUR 

NEBEL, Assistant Attorney General, fo r  Respondent. 

HIGHWAYS-notice. Evidence sustained finding that state had actual 
notice of hazardous condition of steel bridge floor. 

SAME-negZig,ence. The  state has a duty to  warn motoring public of 
hazardous condition of steel bridge, which iced, while other bridges and 
roadways were clear. 

SAME-evidence. A sign “Bridge Slippery When Wet-Frosty’’ was 
not sufficient warning, where no outward evidence of frost or ice was apparent 
to motoring public. 

DAMbCES-h’fUXitnUm tort award. blaximum tort award necessarily in- 
cludes all items incurred for the benefit of claimant. 

SAME--award to third party. Award allowed to husband of claimant for 
services, which wife ordinarily performed for her husband’s benefit, i. e., 
care of children, laundry, etc. 

WHAM, J. 
This is a case involving a claim against respondent, 

State of Illinois, by claimant, Rettie B. Bovey, in the 
amount of $7,500.00 fo r  injuries to her person, and hos- 



96 

pita1 and medical expenses incurred thereby, and by 
claimant, Robert TV. Bovey, her husband, in the amount 
of $2,000.00 for past and future loss of his wife’s services. 

The claim grew out of a headon collision between 
the Bovey automobile, driven in a northerly direction 
by claimant, Bettie B. Bovey, aiid an automobile driven 
in a southerly direction by one Lowell Zander. The 
collision occurred on the 22nd day of November, 1951, 
on a public bridge, owned and maintained by respondent, 
known as the Grand Detour Bridge, which spans thc 
Rock River on Illinois State Bond Issue Route No. 2, 
approximately four miles northeast of Dixon, Illinois, 
and one half mile south of the Villsge of Grand Detour, 
Illinois. 

It is claimant’s contention that the accident was 
caused by the dangerous ‘condition of the bridge floor, 
which fact was known to respondent, aiid that respond- 
ent failed to  properly warn members of the traveling 
public, including claimant, Bettie B. Bovey, of such con- 
dition. It is respondent’s contention that the accident 
resulted from contributory negligence on the part oE 
claimant, and, further, that respondent was guilty of no 
negligence. 

The facts of thc case, as appearing from the testi- 
mony presented by both claimant and respondent, f o r  
the most part are uncontradicted, and are as follows: 

Grand Detour bridge is approximately 996 feet 
long and 26 feet wide. It was constructed by the State 
of Illinois, and opened for public use in 1947. It slope:; 
from south to north, and has a fall of approximately 6 
feet. The surface of the bridge, at the time o i  the coii- 
struction thereof, as well as the accident involved here- 
in, consists of a steel grid floor assembled in sections. 
Each section was constructed of parallel steel plates 
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one-quarter inch thick running lengthwise, and bisected 
by other steel plates running crosswise. This construc- 
tion left rectangular openings in the floor of the bridge 
approximately two and one-half by one and five-eighths 
inches. The design and method of construction were of 
sound engineering practice, but there was an error in 
the fabrication of the sections of the steel grid floor 
at the manufacturing plant, so that, when the sections 
were assembled at the site of the bridge, there was a 
misalignment of the longitudinal plates at  a point where 
one section joined the next section. 

The approaches at  either end of the bridge were 
paved with concrete. At the time of the accident, there 
were 110 speed limit signs, slow signs, o r  other signs at 
or near the bridge. The only sign in the immediate 
vicinity was a sign, 36 inches square, with black letters 
6 inches high, on a yellow background, which stated 
“Bridge Slippery When Wet-Frosty ,’. 

It appears from the evidence that the Division of 
Highways of the State of Illinois was advised by many 
complaints of members of the traveling public generally 
that an automobile crossing the bridge was subject to  
a weaving, side swaying motion by reason of the mis- 
aligned sections. I n  May of 1949, as a result of the 
complaints, the Division of Highways welded small 
buttons to  the grid surface to  prevent the slipperiness, 
and to eliminate the side swaying motion. It appears 
from the evidence that the buttons did not accomplish 
this purpose. 

In  regard to the extent of the side swaying motion 
imparted to  vehicles, there is a conflict in the testimony. 
Mr. Merton M. Memler, Assistant District Engineer 

‘with the Division of Highways at  the time of the acci- 
-4 
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dent, and now District Engineer, stated that he had 
never felt the swaying sensation himself. All*. Ralph M. 
Ferguson, then District Engineer, testified he never 
experienced difficulty crossing the bridge. 

Irrespective of this, however, the matter was dis- 
cussed by Mr. Ferguson with his superiors in the 
Springfield office of the Division of Highways, both 
verbally and in writing, at different times during 1948, 
a t  which time it was determined that the buttons, here- 
tofore mentioned, should be installed. 

I n  addition to this, there were several indepeiiclent 
witnesses, who testified on behalf of claimants in the 
instant case, that they themselves had observed the 
swaying motion; and one witness, a Mr. William Hae- 
fliger, testified that he had crossed the bridge malip 
times, and that the weave and sway of the front wheels 
would be as much as two feet when various sections of 
the steel matted bridge were crossed. Another witness, 
Charles Brockwell, who crossed the bridge twice daily, 
stated that he always noticed the sway, and that on oiic 
occasion in September of 1951 his truck had completely 
reversed directions, because of the misalignment of the 
sections. Other witnesses, who testified to  this same con- 
dition, were Mr. Paul Swedberg, and claimant, Bettie B. 
Bovey. 

I n  addition to the complaints concerning the sway- 
ing motion of the bridge, as early as 1948 complaiiits 
were being made to the Division of Highways in regard 
to the slipperiness of the bridge during damp and icy 
weather. In the spring of 1948, the sign referred to 
above, which reads, to-wit : “Bridge Slippery When 
Wet-Frosty ”, was installed. Subsequent to the installa- 
tion of the sign, an accident, which occurred on the ‘  
bridge on Easter day of 1950, at  a time when the bridge 
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was a sheet of ice, and the pavement approaches thereto 
merely damp, brought to the attention of the Division 
the tendency of the bridge floor to ice more suddenly 
than the other bridges and roadways in the area. The 
Division became advised of this accident from a report 
submitted by a State Police Officer, Robert Nichols, who 
reported the facts of the accident, and stated: “The 
bridge is made of steel mat, is very dangerous when wet 
o r  icy.” Rilr. Ferguson testified that he knew of this 
accident in 1950, and so advised the office of the Division 
of Highways in Springfield. 

Briefly, the facts of that accident, as testified to by 
claimant’s witness, Melvin Fiscal, are as follows : 

On Easter Sunday morning of 1950, Mr. Fiscal in 
traveling north crossed the bridge, while it was wet, 
at  15 miles per hour. Although it was wet, there was 
no ice on the bridge. Later, while driving south at about 
9:30 A. M., he started to cross the bridge. There was 
no ice on the pavement, but the bridge had a coating of 
ice a quarter of an inch thick. He saw a driver ap- 
proaching the bridge from the south, and flashed his 
lights to  warn the driver to  slow down. When the auto- 
mobile from the south entered the bridge, it slid side- 
ways half the length of the bridge until it was in his 
lane. It struck his automobile headon. Almost immedi- 
ately thereafter, an automobile following Mr. Fiscal 
collided with the back end of the Fiscal automobile. A 
few minutes later a transport truck stopped at the south 
end of the bridge, the driver got out of the truck, walked 
on the bridge, decided he could go through, but, while 
driving on the bridge at  about 5 miles per hour, and 
attempting ‘to go around one of the automobiles involved 
in the accident, the truck failed to respond to  his at- 
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tempts to turn it, and slid straight ahead into the auto- 
mobile. 

The evidence further shows from the testimony of 
Mr. Ralph Ferguson, then District Engineer, that, since 
the happening of the Easter, 1950 accident, the Division 
became concerned over the tendency of the bridge i o  
freeze quickly, and from that time on gave consideration 
to a solution to cure the sudden freezing quality of the 
bridge. He stated that the steel surface was subject to  
a considerably quicker freezing action than a bridge 
.constructed with a concrete or  asphalt surface, and thi3t 
the Division, prior to  the Bovey accident, and after the 
accident of Easter, 1950, had numerous discussions con- 
cerning a method of resurfacing the flooring of the 
bridge. 

Over objection of respondent, Mr. Ferguson testified 
that, approximately one year after the Bovey accident, 
a solid bituminous surface was installed on the floor of 
the bridge, and that, since such installation, the safety 
problem created by the quick freezing propensity of the 
steel grid surface has been solved. Respondent’s objec- 
tion was based upon the general rule that no change of 
condition made after the occurrence of the Bovey acci- 
dent is admissible in evidence to  establish an implied 
admission that. respondent was guilty of negligence in 
causing the injury. 

We agree with respondent that such is the law in 
this state. However, it is also the law that there may 
be other evidential purposes f o r  which the acts in qucs- 
tion may be received in evidence. 

I n  Jones o n  Evidence, Vol. 1, pp. 540-541, it is said: 
“According to the general rule, which is to be cle- 

duced from the authorities, such evidence is incompe- 
tent. The courts recognize, however, a number of E‘X- 
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ceptions to  the rule, one being in case the evidence is 
offered to  prove conditions existent at  the time of the 
accident, and another where the evidence may become 
pertinent on the question as to  whose duty it was to  
make repairs. ” 

Although Illinois recognizes the general rule, it 
likewise recognizes exceptions to  the rule. In  the case 
of Kuhn vs. I.C. I2.R. Co., 111 Ill. App. 323, which case 
involved an action f o r  damages based upon public 
nuisance, the court held at  page 329, as follows : 

“We hold that the evidence offered, to the effect that the smoke- 
stacks were raised after suit was brought and that the nuisance was thereby 
largely, if not entirely, abated, though incompetent as an admission of neg- 
ligence, was competent as tending to show that the lowness of the stacks 
caused the damage complained of in the declaration.” 

See also City  of C l k u g o  vs. DdZe, 115 Ill. 386, at 388 
and ‘389. 

It appears to  us, that this evidence is admissible, 
since it, considered in the light of all the evidence, tends 
to establish the existence of the particular hazard in- 
volved at the time of the accident, namely, a consider- 
able difference in the freezing quality of the steel grid 
surface with that of the more common bituminous or 
concrete surface bridge. This fact, therefore, bears upon 
the existence of the condition that claimant contends 
caused the accident, and for that purpose is admissible. 

Mr. Ferguson testified that a concrete surface would 
place too much weight on this particular type of bridge 
construction, and that the Department did not know how 
to place a blacktop surface on the bridge, until they 
became advised of a certain process, which they learned 
of after the Bovey accident. It further appears from 
the evidence, however, that this process, known as the 
Nelson Stud Welding Process, was in existence, although 
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unknown to  the Division. It had been developed by :L 

Chicago firm, and coiisisted of welding stud bolts to 
the grid floor, which secured in place a metal mesh, over 
which a bituminous surface was spread, and is thc 
method, which responclent eventually used. 

Mr. Ferguson testified that he had made repeated 
requests f o r  a solution to the problem created by the 
surface of the bridge, and, although the Division did 
not ignore his requests, they seemed to find no solution 
to the problem. 

From the evidence, it is clear to  us that the Divi- 
sion, long prior to  the Bovey accident, had actual notice 
of the hazardous condition of the bridge floor, especially 
the hazard existing during those periods wherein the 
bridge was icy aiid slick, although the roadways ant1 
other bridges in the area were free from ice. 

In spite of that knowledge, the only other precau- 
tion taken by respondent mas an order, issued by the 
Division of Higliways io Mr. Ferguson, to put flares at 
the end of the bridge when he found the bridge becoming 
icy. Mr. Ferguson testified that, by the time word would 
arrive at his headquarters, the bridge was in such a 
condition, it would have been icy for some while. This 
procedure was followed by Mr. E’erguson from the 
happening of the Easter day accident in 1950. 

On the day of the accident in question, claimant, 
Bettie B. Bovey, a married womaii, now 36 years of 
age, and the mother of one child, left her home in Grand 
Detour clriving a 1949 green Ford Convertible, which 
was in good mechanical condition. She drove south 
across the bridge at about i:30 A. M. ,4t that time the 
lwidge mas dry, and the pavement was free from ice 
mid frost. She proceeded to  her mother’s home in Dixoii, 
Illinois, four miles south of Grand Detour, and, after 
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visiting f o r  a short while, started on her return trip 
to Grand Detour. Mrs. Bovey testified that the tempera- 
ture, mhen she left her home in Grand Detour, was 
rather mild f o r  that time of the year. She stated that 
she could tell no particular difference in the temperature 
upon leaving her mother’s home, and that the 011ly 
difference in the weather was that a mist was falling, 
causing the pavement and the bridge to become damp. 
Mrs. Bovey testified that the paved road was free from 
ice, that there was no snow o r  frost on the countryside, 
trees and vegetation, and that on her return trip she 
crossed a bridge with a concrete surface, which was free 
from ice and not slippery. Mrs. Bovey testified that she 
was proceeding at approximately 45 miles per hour, and, 
as she approached thc bridge, slowed to a speed of ap- 
proximately 25 miles per hour. As she entered upon the 
bridge surface, her car swerved suddenly to the right 
against the curb of the sidewalk running along the east 
edge of the bridge, and from that point on her car ~ 7 a s  
completely out of control. It slid along the bridge to- 
mard the other end, and she collided with an automobile 
being driven in a southbound direction. The accident 
occurred at  approximately 9:00 A. M. 

Subsequent to  the time that Mrs. Bovey crossed 
the bridge, while proceeding to her mother’s home in 
Dixon, the bridge floor suddenly became frozen. It ap- 
pears from the evidence that some time prior to  8:30 
in the morning the bridge started to  ice. Witness, Amos 
Conley, a service station operator in Grand Detour, 
whose station was located approximately one-half mile 
north of the bridge, was called to come to the bridge, 
and tow a disabled automobile away. Mr. Conley testi- 
f i ~ l  that, when he arrived, he found a 1948 Chrysler 
C ~ O I I ~ O  ha(1 slirl into thc side of the bridge, bending the 



104 

bumper against the wheel, requiring it to be straightened. 
IIe stated that the bridge floor was icing at that time. 
Mr. Conley further testified that, prior to being called 
to the bridge to tow the Chryslcr automobile away, a 
Chevrolet coupe had stopped at his station for slight 
repairs, and he was informed by the driver that the 
bridge was icy, and the coupe had slid into the guard 
rail. 

Mr. Conley further testified that, approximately 
one-half hour prior to the occurrence of the accident in 
which Mrs. Bovey was injured, Mr. Ralph Ferguson, thc 
District Engineer, stopped by his station, and asked if 
he, Conley, had heard of any complaints about the bridge 
that day. Mr. Conley told Mr. Ferguson about the acci- 
dents, which had occurred, and further stated that it, 
the bridge, “didn’t look too good”. Mr. Ferguson was 
on his way to church at  the time, and did not go to  the 
bridge prior to the happening of the Bovey accident, 
nor did he take any action with respect to setting out 
flares. 

‘It appears from respondent’s exhibit No. 1, a motor 
vehicle accident report, that a third accident occurrecl 
on the bridge that morning before the Bovey accident,. 
After the Chrysler automobile had been towed in, a 
Mercury, driven by Carl Marine, proceeding south was 
sideswiped by a Plymouth automobile going north at 
approximately 8:45 A. 114. The report indicates that this 
accident occurred while the vehicles were crossing, the 
bridge, which was coated with ice and Slippery, and 
that the northbound vehicle skidded, went out of control, 
and struck the southbound vehicle. The Plymouth auto- 
mobile was driven across the bridge, and parked at  the 
north end thereof, whereas the Mercury automobile was 



105 

abandoned by the west sidewalk between the center and 
south end of the bridge. 

At the same time that Mrs Bovey approached from 
the south, a green Oldsmobile sedan, driven by Lowell 
Zander, mas entering the north end of the bridge in its 
own lane, followed by a Buick automobile, driven by a 
Rlr. Paul Swedberg. When Mr. Swedberg entered the 
bridge, he did not, kiiow it was icy. After entering the 
bridge, he saw the Bovey car approaching from the 
south, aiid slicliiig out of control toward the Zaiider 
autcmohilc. A h .  Swedberg then tried to  stop, turned 
sideways, and slid approximately 150 to 200 feet into 
the Oldsmobile ahead of him, after it, the Oldsmobile, 
had already collided headon with the Bovey automobile 
in the Oldsmobile’s traffic lane. After he stopped, Mr. 
Swedberg got out, and almost fell down on the icy bridge, 
because of the icy condition. No occupants in the Zander 
automobile were called as witnesses by either claimants 
or respondent. 

I t  was in this accident that Mrs. Bovey received the 
iiijurics, f o r  which she brings suit. Before discussing 
the question of damages, we will first address ourselves 
i o  the question of liability. 

From the evidence in this case, it clearly appears 
that the steel grid floor of the bridge was unquestionably 
subject to becoming icy and slick on occasions, when thc 
approaching highway and other bridges in the area 
did not become icy. It also is clear from the evidence 
that the flooring in this type of bridge freezes more 
quickly than the ordinary concrete surface o r  bituminous 
snrface bridge. 

It is also apparent from the record that respondent 
had knowledge of this condition f o r  more than a year 
prior to  the Bovey accident, recognized the hazard it pre- 
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sented, and, in fact, the Division of Highways was at- 
te-mpting to arrive at a solution by devising a method 
to  resurface the bridge. 

It also appears from the evidence that the manner 
in which the bridge was constructed was faulty, at least 
to  the extent that it imparted a swaying motion to  ve- 
hicles proceeding across the bridge, due to  defective 
fabrication of the steel grid sections. This, respcndent 
also mas cogiiizant of, and had attempted to  find some 
solution to  correct the situation. 

Under these circumstances, even though rcsp:ndcnt 
might not have been negligent in failing to devise a 
method f o r  surf acing the bridge, which the evidence 
shows was iiot known by the Division of HiqltxvaJ-s until 
after the Bovey accident, it nevertheless slioulcl have 
recognized, and in our judgment clicl recognize, the 1111- 
usual hazard, which the combination of climatic concii- 
tions and the bridge surface presented. 

. I t  is not unusual f o r  bridges to  freeze in sno~vy, 
icy, and extremely cold weather, when the pavement is 
free from ice or  snow. This condition occum, because 
the ground temperature imparts a warmth to the paw- 
rnent, while the bridge floor obtains no such warmth. 
This condition, the traveling public should take cog- 
nizance. However, at a time when other bridges in the 
same area are f ree  from slipperiness, and, Tvlieii there is 
no evidence of snow, ice or  freezing temperature, then, 
uiider such conditions, an  icy bridge, such as the one 
iiivolved in the instant case, presents in our judgment, 
a hazard not readily foreseeable, and constitutes a trap 
for members of the traveling public, who are iiot ac- 
quainted with the difference in freezing qualities of the 
rarious bridge floors. 
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I<1101~7ing that this situation did exist, and appar- 
ently being powerless to correct it without closing the 
bridge, respondent owed a duty to the traveliag public 
to give sufficient and reasonable warning of this partic- 
ular danger and hazard, if the bridge was to be con- 
tinued in use. 

The fundamental question involved in this case 
appears to us to be: Was reasonable warning given of 
the existence of this particular hazard, which was kncwi 
by respoiideiit to exist? As stated above, the only ~varn-  
ing give11 was by the sign reading “Bridge Slippery 
TVhen Wet - Frosty”. 

I n  consideriig this question, it is to  be iiotecl that 
respondelit’s witness, Mr. Ferguson, theii the District 
Engineer, stated that he had tested the bridge on many 
occasioiis, crossing it a t  30 to  60 miles a11 hour in ~ 7 e t  
weather, and that the bridge was not slippery under 
those conditions. Therefore, we must assume from the 
evidence that, had there been no  ice 011 the bridge, it 
mould not  have been slick from the mere existence of 
moisturc alone. 

1-isible on the bridge, on the countryside, or on tl:e 
liighways, and, in fact, Mrs. Bovey stated there was 
none. Therefore, the sign served as no warning that 
the bridge might be icy, when there was no  frost, ice o r  
sno117 visible elsewhere. 

It is further to be noted that the Division of High- 
ways had notice of the ineffectiveness of the sign ~rnder 
the circumstances involved herein, by reason of the acci- 
dent that had happened on Easter (lay of 1950, heretofore 
referred l o ;  after which, according to the testimonr- of 
Mr. Ferguson, the Division of Highways became qnile 
concerned to the extent that they held many coiiferellces 

There is no  evidence in  the record of any frost being . 
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011 the question of this particular hazardous condition ; 
and, although arriving at no solution as far  as surfacing 
the bridge was concerned, determined that, when the 
bridge became icy, burning flares should be placed at 
the entrance of the bridge. It is common knowledge that 
such procedure is not used 011 regular concrete bridges, 
and, therefore, this activity on the part of the Divisioii 
of Highways indicates to  us that they themselves were 
not satisfied with the warning afforded by the signs. 

The duty which the state owes to  the public in 
maintaining its highways is well settled. As stated 
in Rickelinaiz vs. State of Illimois, 19 C.C.R. 54 at 57: 

“Respondent’s duty to maintain state highwacs in a safe condition 01 
to warn of unsafe conditions is manifest.” 

We have also held that, if the state has knowlec2ge, actual 
or constructive, of a dangerous conditioii 011 its high- 
ways, and fails to  warn the public of the coiiditicn. 
with resultant injury, it must respond with damages 
for its negligence. Pomprowitz vs. State of .Illiizois, 16 
C.C.R. 230; Rickelmmz vs. State of Illiizois, 19 C.C.R. 54; 
Hubbard, E t  A1 vs. State of Illinois, 21 C.C.R. 495. 

It is likewise the law that the state is not an insurer 
against accidents on its highways, but is required only 
t o  keep them in a reasonably safe condition €or the pur- 
pose to which the portion in question is devoted, and 
the placing of signs warning of the conditions to bc 
met, fulfills the obligation of the state to the users of‘ 
the highway. Gray, E t  A1 vs. State of Illzhois, 21 C.C.R. 
521. 

What constitutes an exercise of reasonable care 
in regard to the maintenance of the highways, and the 
reasonableness of warning signs is, of course, a question 
lof fact to be determined by the Court from all the facts 
and circumstances in evidence in each given case. 
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I n  our legal research, we have found no case 
squarely on point with the instant case. Several cases 
involving the absence of signs altogether have been 
before the Court, but few involving the adequacy of 
signs have been presented. In  one case, Terracko,  Et 
AZ vs. State of Illiizois, 21 C.C.R. 177, the Court denied 
claimants’ claim. The facts disclosed that an accident 
occurred by reason of claimants’ automobile striking a 
hole in the pavement, throwing the driver out of con- 
trol, and into a headon collision with an approaching 
automobile. The evidence, however, in that case dis- 
closed large signs bearing the legend ‘ ‘Pavement Patch- 
ing Ahead. This road is being kept open fo r  your con- 
venience. Drive With Caution. Barricade and one way 
traffic ahead.” A further sign was erected, which bore 
the legend “Speed Limit 25 M.P.H. in repair zones”. 
The evidence further reflected yet another sign reading 
“U. S. 66-7 miles, under construction, patching, widen- 
ing, and resurfac,ing. This road is being kept open fo r  
your convenience. Drive With Caution. ” The evidence 
reflected still other signs of warning. The Court, in 
denying the claim, recognized the general rules of law 
referred to above, namely, that the state would be negli- 
gent if, having knowledge of dangerous conditions on 
the highway, it failed to warn users of the highway of 
such dangerous conditions, but found at page 182: 

“However, the record in this case discloses that the state had fulfilled 
its obligation to users of the highways by the erection of large, unambigous 
and firominent signs that adequately warned of the conditions users would 
encounter in the construction area.” 

In  Pomprowitx YS. State of Illi?zois, 16 C.C.R. 230. 
this Court allowed a recovery wherein the facts indicated 
that respondent had failed to  properly warn the travel- 
ing public of an excavation in the highway. The facts 
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of that case established thai tlie state had placed a 
barricade and flares before the excavation, but that the 
flares had either not been lit, or  had gone out prior to 
the accident. The Court at page 235 stated: 

0 

I 
“There can be no question that respondent in the construction, mainte- 

nance, and repair of its highways has a duty to exercise reasonable care and 
caution to prevent injury to or destruction of life and property. Where 
respondent, in the course of road repairs, leaves a deep excavation in the 
highway it is incumbent upon it to take reasonable measures to guard 
against injury to the public. Minimum safeguards would be adequate barriers 
and suitable lights, warning of the hazardous and dangerous situation.” 

And, at  pages 236 and 237: 

“The Court is of the opinion that respondent was negligent in the per- 
formance of its duty to the traveling public by failing to maintain, durin;: 
the night of August 21st and the morning of August 22, 1945, proper warn- 
ing of the existence of this dangerous excavation. Respondent cannot meet 
its obligation to motorists traveling on a busy, four lane highway, in these 
days of almost continuous commercial and personal motor travel, by putting 
up a single barrier, lighting two or three flares in late afternoon, and IC- 

turning the following morning with a hope and a prayer that all is well.” 

I n  Ro,mnel vs. State of Illiiaois, 20 C.C.R. 220, the 
Court allowed a recovery for injuries occurring because 
of an excavation in the highway, and from respondent ’13 
negligence in failing to  light and warn motorists of  the 
presence of barricades. In  that case there was testimoiiy 
taliat there was 110 flare illuminating the sign along the 
highway and shoulder, 550 feet west of  the c.rest of the 
hill, which mas black and yellow, and bore the legend 
“Road Repairs Ahead”. I n  Cruger vs. State of Illiitois, 
20 C.C.R. 138, the Court allowed a recovery on much 
the same set o f  facts. 

I n  the instant case, as far  as the signs are con- 
cerned, we are confronted with the situation where there 
was a. sign clearly .visible, and known to claimant. O U : ~  
attention is, therefore, addressed to  the question whether, 
under. all of the facts and circumstances, the sign wa;3 
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such that gave reasonable notice and warning of the 
particular hazard involved. 

It is the contention of respondent that there is no 
liability upon the state f o r  injuries resulting from slip- 
periness of streets and sidewalks due to  the presence 
of ice or  snow, which has accumulated as a result of 
natural causes, citing the case of Ritgers vs. City of 
Gillesgie, 350 Ill. App. 485. At page 491, the court in 
that case set forth the general rule in Illinois: 

“The authorities in Illinois generally agree that the city is not liable for 
injuries resulting from the general slipperiness of streets and sidewalks due to 
the presence of ice and snow, which have accuinulated as a result of natural 
causes.” 

And, at page 492: 

“The basis of this rule of law is that it is unreasonable and iiiipractical 
to compel a city in our climate to perfom the labor necessaly to remove 
ice and snow from its streets and sidewalks to keep them safe for travel. If 
the accumulation is caused by some defect of the street or sidewalk, and this 
creates the dangerous condition, then a city may be liable. (Graham vs. City 
o f  Chicago, 346 Ill. 638.)” 

We agree that such is the rule in Illinois, and, if  
this case involved simply an accident on an ordinary 
bridge or  highway, because of generally icy conditions, 
there could be no recovery. 

To decide this case on that question, however, would 
be a great over simplification of the questions involved 
herein. It was not just the mere existence of ice, which 
brought about the accident in question, but it was pri- 
marily due to the nature of the bridge being subject to  
a quick freeze at  a time when there was no  evidence of 
ice, snow, or  extremely cold weather in the general area 
surrounding the bridge, and even other bridges in the 
same area were not slippery, thus creating a trap for 
the unwary traveler. 



112 

This question involving a trap created by unexpected 
icy areas has been involved in a few cases in the United 
States, one of which is the case of Taylor vs. City  o f  
Albmzy, 239 App. Div. 217, affirmed by the New York 
Supreme Court in 264 W. Y. 539, 191. N.E. 554, and 
abstra.cted in 9 Negligewe ami Cowzpemati,on Cases, 
Annota.ted, New Series, at  page 633. It was a suit, f o r  
personal injury brought by a motorist against the Cit,y 
of Albany a.nd a railroad to  recover fo r  personal injuries 
sustained when her ca.r skidded on an icy pavement and 
collided with a supportiiig column, as she drove under 
a ra.ilroad bridge in the City of Albany. It a.ppeared 
tha.t, at  the time the r0adwa.y was built under the bridge, 
it was necessary to  level the highway for a distance of 
1,000 feet. No drainage was provided either by the City 
or  the railroad, with the result that water would flow 
under the bridge from the higher portions of the high.- 
way and the railroad embankment, and in cold weather 
it would freeze forming ice severa-l inches thick. On the 
day in question, the pavement OYL either side of the bridge 
was dry ,  but undern.eath the bridge the road was covered 
wi th  ice. The court in reinstating the verdict, which had 
been rendered by the jury in favor of the plaintiff, 
sta.ted a.t page 634: 

" 'The defendant railroad company built and maintained ' the bridge. 
The city approved the construction by allowing it to be maintained for many 
years, and fixed the level of the pavement below the adjacent surface. Each 
knew that no drainage was provided to remove the water, which gathered in 
this hollow, that it was held upon the pavement by the footings of the 
adjacent colonnades, and that in freezing weather ice would be formed, 

~ which being shaded by the bridge would melt more slowly than on other 
portions of the pavement. For this reason, each recurring thaw, followed 
by a freeze, would thicken the blanket of ice until the roadway was raised 
so that the water drained to the sides. The city, jointly with the railroad 
company, created this dangerous condition, and is presumed to know of its 
own negligent act. Written notice was unnecessary. . . . The city . . . failed 
in its duty to use the care requisite to maintain the street in a reasonably 
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safe condition for travel. The railroad company failed to maintain its struc- 
tures over the highway so that water would not drain and leak upon the 
pavement, creating a dangerous and unsafe condition.’ ” 

This case, although not clearly in point, is similar 
in that respondent in the instant case had selected the 
particular floor involved, and knew of its propensity 
toward freezing, when the surrounding area was not 
frozen. 

Another similar situation is presented in the case of 
Khoury vs. Saratoga County, Carma vs. Saratoga Couqaty 
(two cases), 267 N. Y. 384, 196 N.E. 299, 17 N.C.C.A. 
(N.S.) 507, which cases mere decided in 1935. The action 
was for wrongful death and personal injuries resulting 
when the persons involved were struck by an automobile, 
which skidded 011 the icy roadx-ay of a bridge, striking 
the pedestrians, and then traversing the walkway of the 
bridge. The bridge in that case was a county line bridge 
over a waterfall. The facts established that the ice was 
formed from spray dashing up from the falls below, and 
that “ the dangerous character of the place was due not 
simply to  the ice, but because the ice was on the bridge 
only, all of the rest of the highway and approaches being 
dry. Consequently, one ran onto the ice without previous 
warning or notice.” I n  that case, the facts established 
that there were no warnjng sigiials, nor had there been 
any sand placed on the floor of the bridge. It was 
further established that the county had known of this 
danger for a long time. It appeared from the decision 
in the case that the court treated it as one of public 
nuisance rather than negligence. 

A similar case, McCrackeia 17s. Ctirzueizsville Bor- 
o?u~h, 309 Pa. 98, 163 A. 217, 86 A.L.R. 1379 (1932), in- 
rolved a suit to recover for the death of plaintiff’s 
husband, who, while driving his automobile, skidded on 

\ 
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the icy approach to  a bridge, and went through a guard 
rail into the creek below. Plaintiff charged negligence 
in permitting ridgey accumulations of ice on the ap- 
proach to the bridge formed by drippings from a cliff 
at  the side, a condition of long standing, which was well 
known to  the defendant, and in maintaining an insuf- 
ficient and rotten guard rail at the bridge. A judgment 
was entered on the verdict for the plaintiff, which judg- 
ment was sustained on appeal. 

It would thus seem that courts have recognized thai 
an icy condition on a public higliway, which arises frcin 
some reason other than a natural generalized condition, 
presents the type of hazard with which public authorities 
should concern themselves, and which can, under certain 
circumstances, afford the basis f o r  legal responsibility, 
unless alleviated or guarded against. 

Respondent contends that the sign itself, the exist- 
ence of which was known to claimant, was sufficient 
wai-iiing of the condition, and cites in its brief as an- 
thority the case of Slzerak vs. Scandyett, 314 Ill. App. 
582. That case involved a suit to recover for the wrong- 
ful death of plaintiff’s intestate f o r  alleged negligence 
on the part of defendant, who had constructed and 
maintained the bridge. The surface of the brid; oe con- 
sisied of planks, which, when wet, were notoriously 
slippery. Approaching the ‘viaduct from the south mas 
a slow sign 1177 feet south of the bridge. There was a 
narrow pavement sign 894 feet south of the bridge. The 
concrete pavement began to  narrow 695 feet south of 
the bridge from 40 feet at that point to 20 feet at  the 
point where the concrete joined the bridge. There was 
a “Slippery When Wet ” sign at  the foot of the approach 
to the bridge. The evidence established that ii had 
rained the night before, which made the planks thor- 
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oughly wet and very slippery, and, when the accident 
occurred, it was still drizzling. The automobile of plain- 
tiff’s intestate came upon the wet wooden planking, and 
skidded through the guard rail to the railroad track 
below. The plaintiffs argued that the condition,. which 
existed 011 the approach to the viaduct, mas extremely 
dangerous aiid hazardous, and mas one that a motorist 
would not ordinarily expect, and that similar conditions 
are  not to be found in that vicinity. The court denied 
recovery stating that “The sign at the bottom of the 
scuth approach to the bottom of the viaduct reading 
‘Slippery When Wet’ was el-ected and maintained by 
defendant, and constituted a warning to all persons 
approaching the bridge that they must exercise care in 
driving upon it when wet.” The court in citing from 
another case, and adopting the reasoning therein as con- 
clusive in that case, stated: “The substance of plaintiff’s 
evidence is that the roaclway was slippery, because it 
W R S  wet. Plaintiff does not claim the surface was slip- 
pery, because it was oily, that is, the alleged dangerous 
defect is that the bridge floor was wet.” And, “The 
evidence discloses no defect in the construction o r  main- 
tenance of the roadway, and on this record we are  com- 
pelled to hold that defendant performed its duty to keep 
the bridge in a reasonably safe condition for travel.” 

The distinguishing feature in that case from the 
iiistaiit one is that the sign “Slippery When Wet”  gave 
warning cf the precise danger or hazardous condition, 
which existed at the time of the accident, and caused it. 
In the iiistant case, it was not the wetness that caused 
the accident, but a condition not warned of, namely, that 
the bridge was icy, when there was 110 reason to  believe 
it would be icy from the surrounding facts and cirrum- 
s tames. 

. 
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In  LeBoeuf vs. State, 7 N.Y.S. (2d) 621, 1938, in a 
suit for the death of a person injured in an automobile 
collisioii, in which recovery was allowed against the State 
of New York, the evidence established that the conditions 
of the roadway a t  the scene of the accident were such 
as to cause an eastbound motorist, after leaving the 
straight, level, concrete approach, and passing over tlie 
crest af a hill, to almost immediately descend on a do- 
dining grade, and, at the same time, to make a sharp 
curve to the south or right along a banked macadam 
surface, whose southerly edge was more than one foot,  
three inches lower than itstnortherly edge. The macadain 
eonstruction became very slippery when wet, and, 
eoupled with the noted physical conditions, created a very  
dangerous situation. The danger was aggravated by the 
state’s failure to erect warning signs to give eastbound 
travelers fair notice of the situation ahead, namely, 
that the concrete pavement ended, changed to  macadam, 
and was slippery and dangerous, because of a sharp 
curve and descent immediately over the crest of the hill. 
There was a “Slow” sign 124 feet west of the end of 
the coiicrete pavement. Claimant contended, no eye 
witnesses existing, that the LeBoeuf car, then proceed- 
ing in an easterly direction, had skidded, turned around, 
and hit the bank at  the side of the mad, causing a whdow 
to  break, which cut the deceased’s jugular vein, aiid 
resulted in her bleeding to death. The court in allowing 
the claim said: 

, 

“ ‘While ordinarily the state mould not be liable for conditions due solely 
to weather, yet when the highway is rendered more dangerous by action of 
the elements, and the state fails to properly remedy such dangerous condition, 
it may become liable to one Inlured thereby. . . . In view of the existing con- 
ditions at  or near the crest of the hill on the highway in question, the f a b r e  
of the state to  give adequate warning by the erection of proper and adequate 
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signs at a reasonable distance from the point of danger, constitutes a serious 
breach of duty, and created an unnecessary dangerous condition.’ ” 

It is to  be noted that this recovery m7as allowed, 
even though there was a sign reading “Slow”. Obviously, 
from the decision, said sign’was held not to  be a snf- 
ficierit warning. It does not a.ppear that it mould be 
sufficient to warn of the pa.rticular danger ahead, which 
was, namely, the sharp curve and slippery pavement. 
Similarly, the sign in the instant ease does not, in our 
judgment, constitute reasonable and sufficient warning 
of the particular hazard involved. 

In  East Coast Freight Lines vs. Baltinzorc, Mavy-  
l a d ,  Court of AppeaZs, .58 A. (2d) 290, decided April 1, 
1948, also reported in 2 A.L.R. (2d) 386, the court ably 
summarizes the rule, which we believe should apply in 
this case: 

“This court pointed out in that case that it is the duty of the munici- 
pality to exercise reasonable care to keep its public highways safe for public 
tiavel. It is well settled that ib is not an insurer of the safety of persons in 
the !awful use of such highways, but is only liable for a failure to use reason- 
able care to so maintain them that travelers thereon in the exercise of reason- 
able care at  night or in the day may not be subjected to any dangers arising 
from defects in the construction, upkeep, or maintenance of such highways 
under reasonably foreseeable conditions of weather or traffic. The munici- 
pality may, therefore, be liable for injuries caused by an obstruction in a 
public highway of which it had sufficient notice, even though the obstruction 
is authorized by proper municipal and legislative authorities, where it is 
reasonably foreseeable that it will endanger persons using the highway while 
in the exercise of reasonable care unless ,it takes the precaution of warning 
such persons of the danger by some reasonably adequate means. ‘Such a 
liability does not arise from any failure of a general duty to light the high- 
ways, but from a failure to exercise reasonable care to guard the traveling 
public against some special condition of which the municipality had sufficient 
notice which an ordinarily prudent person might reasonably anticipate would 
endanger travelers on the highway while in the exercise of reasonable care. 
29 C.J. 688. The basis of that liability is the duty resting upon the munici- 
pality of keeping the highways safe for travel over them. l’hat duty is no’t 
discharged if the highways are permitted to be or remain in such a condition 
that persons in the lawful use of them may be imperiled by unknown dangers, 
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which they could iiot by the exercise of reasonable and ordinary care antici- 
pate or avoid.' " 

As appears from the record in this case, Mr. Fergu- 
son, the District Engineer, while witliin one half mile 
of the bridge tlzirty minutes prior to  the Bovey accident, 
knew that the bridge mas in the hazardous condition, 
which had so long concerned the Division of ITighways, 
aiid also knew that two accidents had already occurred 
that morning. Had a proper warning system been pro- 
vided for,  he could have easily placed it in operation 
himself. We do not iiitciid to  state the precise type of 
wai-ning system, which would have been sufficient to  
have discharged the duty of respondent to  give marniitg 
of this particular hazard, but it seems to us that a 
reasonable exercise of care f o r  the particular hazard 
involved mould have been mct by proper inspection 
during the minter months, coupled with the installation 
of a covered sign, which, when uncovered, would advise 
the traveling public that the bridge was tlien icy aiid 
hazardous. 

Tt is our coiisidered judgment, from the facts, cir- 
cumstances, and the above authorities, that negligcnce 
of respondent has been established in this case. In find- 
ing negligence, however, and, as we stated before, we 
are basing our decision upon the fact situation prcscnted 
lierein with respect i o  this particular bridge aiicl haz- 
ardous condition, coupled with the ample notice of same 
to respondent. We do not, by this holding, mean to 
imply that the state o m s  an obligation to  post a warn- 
ing sign at every bridge in the state, nor do we mean to 
imply that the state omes a duty to  keep all of its high- 
ways and bridges free from ice. 

Rcspoiiclent also contends that claimant was guilty 
of ncgligcnce, which coiiti*ibuted to cause the accident 
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in question. Respondent contends that claimant knew 
the adverse conditions of the weather, and mas thor- 
oughly familiar with the premises where the accident 
occurred, having crossed the bridge on many occasions, 
and living in the vicinity; that the claimant knew of the 
signs cautioning that the bridge was slippery when wet, 
and that she also observed the other vehicles stalled 
upon the bridge, when approaching one hundred yards 
Erom the bridge; that there were no hidden conditions or 
defects of which she was not advised; and that she failed 
to  prove by a preponderance of the evidence that she 
\vas in the exercise of due care and caution for her own 
safety from the time she entered the bridge until the 
:mident occurred. 

It is fundamental that the law, as respondent con- 
tends, requires claimant to allege and prove that she 
u7as iii the exercise of due care and caution before a 
recovery can be granted. I n  determining this question, 
many of the same facts and circumstances heretofore 
discussed in deciding the question of negligence are 
pertinent. 

The only evidence offered in the case concerning the 
speed at which Mrs. Bovey was proceeding was her o m i  
testimony. She stated that she had slowed her auto- 
mobile to 25 miles per hour before entering the bridge, 
clue to her knowledge that the bridge floor had the 
tendency of causing the swaying motion, heretofore 
referred to. She testified she knew of the signs, arid also 
knew that it was misting, and the pavement mas damp. 
She stated that, when she left her mother’s home, she 
went directly to the bridge, a distance of approximately 
fcur miles, aiid at no time did she observe any frost, 
snow or ice either on the roadway o r  the surrounding 
countryside. She testified that the onlr difference in 
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the conditio11 of the weather from her first crossing of I the bridge was that it was misting, and the roadway 
was damp. Mrs. Bovey testified t,hat she noticed no drop 
in temperature from the time she left her home in Grand 
Detour until the accident occurred. She stated it ap- 
peared to  her to be uiiusually warm for that time of the 
year, and that during the visit with her mother she ilt 

no time learned the temperature from either a ther- 
mometer or radio announcement. 

She further testified that she crossed one concrete 
surface bridge after leaving her mother’s home, and 
that, although the surface was damp, there was no evi- 
dence of slipperiness or icy condition on the bridge. 

She states that she clid not  know the bridge was ic,y, 
nor had she any knowledge of the tendency of the bridge 
to freeze quickly. She had never made complaints l,o 
the State of Illinois in regard to the condition of the 
bridge, and the only complaints she had heard of were 
the ones concerning the tendency of the bridge floor to 
cause automobiles to sway, both in dry and wet weather. 
She stated that she had never crossed the bridge at a 
time when it was icy. 

With respect to the two automobiles on the bridge 
at  the time she entered, she testified that, as she ap- 
proached the bridge, she noticed the two cars on the 
bridge, one of which was on her left about the middle 
of the bridge, and the other mas to her right a t  the f a r  
end of the bridge. She testified that she did not knorv 
whether both cars mere moving o r  stopped. She testi- 
fied that there was nothing to indicate to her that an 
aceident had happened, and n o  people were visible 
around the automobiles. She testified that, upon entering 
the bridge, her car immediately swerved to  her right, 
thro.iling her front wheels against the curb, and that 
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time applied the brakes; and that her automobile re- 
mained out of control, until it collided with the Zander 
automobile. 

From the testimony of claimant, and from all of 
the surrounding facts and circumstances, we cannot sa37 
that there is any evidence of contributory negligence on 
her part, and it is our further judgment that she has 
maintained the burden of proof in establishing that she 
was in the exercise of due care and caution at the time 
of, and immediately prior to  the accident in question. 

It is true, as respondent contends, that the user of 
a highway is under a duty to  exercise care commensurate 
with the conditions known to  exist. Briske vs. Vil lage 
of Bzerdza,m, 379 Ill. 193, Dee vs. C i t y  of Peru,  343 Ill. 
36; Dufie ,  Et A1 vs. State  of Illinois, 19 C.C.R. 40. On 
the other hand, it is also the law that a motorist is bound 
to  exercise only that degree of care of an ordinarily 
prudent person to  prevent injury to  himself or his 
property, and is not required to  -exercise extraordinary 
care. The test is, m7as he, at the time of the accident,’ 
using such care as a prudent man in such an occupation 
ordinarily uses, considering the time, place, condition 
of the highway, the weather, the vehicle used, and the 
presence of other persons? Cyclopedia of Autornobak 
Law m d  Practice, Blashfield, Vol. 5A, Par. 3312, p. 365. 
hs,stated in Babemtre i t  vs. City of Belleville, 302 Ill. 
App. 383 a t  386: 

1 

“The law does not charge one with antieipating danger and negligent 
conditions, but he may assume that others have done their duty to give proper 
warning of hidden dangers. Citing Pollard vs. Broadway Central Hotel Cor- 
porafion, 353 Ill. 312.’’ 
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Due to the lack of visible evidence of the existence 
of ice, snow, frost, or extremely cold weather, we believe 
that the danger was a hidden one, at least to  members 
of the traveling public before they entered the bridge, 
and that claimant should not be held, under the facts 
and circumstances of this case, to  have discovered it in 
time to avoid the effects of the danger. 

It is, therefore, our holding that claimant was in 
the exercise of ordinary care for her own safety at the 
time of, and immediately prior to  the accident in ques- 
tion. 

There can be no serious question but what the 
dangerous and hazardous condition, under the facts and 
circumstances of this case, was the proximate cause of 
the collision in question. There has been no evidence of' 
negligelice against the driver of the automobile with 
which Mrs. Bovey collided, and certainly there could be 
no reasonable contention that any act 011 the part of a 
third person was a sufficient intervening cause. 

It is, therefore, our considered judgment that claim- 
ants have established a' claim against respondent fo r  the 
damages and injuries resulting from this accident. 

With respect to damages, the evidence establishes 
that claimant, Mrs. Bovey, suffered severe injuries, con- 
sisting of shock, lacerations of the face, fracture of the 
right arm, and a compound fracture of the left femur, 
said fracture being a transverse fracture above the knee, 
and a longitudinal fracture extcnding into thc knee joint, 
which has caused fragmentation of the upper portion 
of the knee joint. 

It appears from the evidence that Mrs. Bovey has 
satisfactorily recovered from the concussion and the 
fracture to the right arm. The evidence establishes a 
scar near the left eye, and another near the chin, x\Thioh 
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are relatively small, and not prominent. Dr. Edward S. 
Murphy of Dixon, Illinois, the treating physician of Mrs. 
Bovey, testified that claimant has sustained a decided 
loss of function of the left leg, to-wit: approximately 
90% loss of use of flexion of the knee. Hc testified that 
this loss of function appears to  be permanent, and mill 
not improve. At the time of the hearing, Mrs. Bovey 
was able to  walk without artificial aid, but still had 
troublc with swelling above the knee, and was still under 
the doctor’s care. The evidence establishes that a metal 
plate was inserted in the leg, and mill be removed in 
the future. The removal of the plate will not affect the 
90% loss of flexion of the knee. 

The doctor testified that, because of her siiff leg. 
she mill be able to  perform some household duties, but 
not all duties. 

The testimony and exhibits reflect a doctor bill of 
$1,193.80, and future surgical fees fo r  the removal of 
the metal plate will approximate $50.00. It was neces- 
sary for claimant to be hospitalized for a total of 217 
days, during which she incurred numerous items of 
hospital expense, all totaling $2,548.60. The evidence 
establishes that $500.00 of the hospital bill has been paid 
by Robert Bovey’s insurance company under the medical 
payments provisions of the policy. 

Obviously the injury to Bettie B. Bovey is serious 
and permanent. It seems just that a maximum award 
should be made, which amount is $7,500.00. 

In  regard to  the claim of Robert W. Bovey, we must 
keep in mind Section 8C of the Court of Claims law, 
wherein it provides a limitation fo r  damages as follows : 

“Provided that an award for damages in a case sounding in tort shall not 
exceed the sum of $7,500.00 to or for the benefit of any clainiant.” 
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Mrs. Bovey has been awarded the masimum surn, 
and, therefore, any item of expense incurred by Mr.  
Bovey f o r  her benefit has already, by force of the above 
limitation, been included in the sum awarded to  Mrs. 
Bovey. 

Mr. Bovey testified that, because of his wife’s in- 
juries, he purchased three pairs of special shoes to  ac- 
commodate her leg brace, at about $16.00 a pair, totaling 
$48.00; two skirts to  conceal the braces, totaling $25.00; 
and expended the sum of $75.00 f o r  sedatives, vitamins 
and calcium. 

We can allow no recovery for these items, since they 
directly benefited Mrs. Bovey. If such items of expense 
mere allowed, then there would be no reason why the 
entire medical o r  hospital bill could not be considered 
as Mr. Bovey’s claim, rather than Mrs. Bovey’s. 

Another item of expense, claimed by Mr. Bovey, is 
an aniount expended in the employing of women to  per- 
form household work, beginning in late August of 1952, 
at  an  average of $5.00 per week. The only competeiil 
testimony offered in regard to Mrs. Bovey being able 
to perform her household duties was the doctor, who 
stated that she would be able to perform some household 
duties, but not completely. Mrs. Bovey did not testify 
with regard to  her ability, o r  lack of ability, to  perform 
her household work. I n  this state of the record, we could 
only speculate upon what Mrs. Bovey can do, and what 
she can not do. We do not intend to  do this. A mei-c 
incurrence of an expense does not constitute proof that 
it was necessary. I n  addition thereto, Mrs. Bovey has, 
as we have stated before, been compensated as fully as 
this Court has the power to order, and any portion of 
the housework expenses, incurred f o r  her benefit or 
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convenience, would not be compensable under Mr. 
Bovey’s claim. 

Mr. Bovey testified that it was necessary fo r  him 
to have his laundry and pressing done commercially 
during the time that his wife was confined to  the hos- 
pital, and that it averaged $5.00 per week. He stated 
that she had done this work for  him up  until the hap- 
pening of the accident. This presents a compensable 
claim, since no part of those services could be considered 
as benefiting Mrs. Bovey, and would not, therefore, be 
included within the amount awarded her. 

In computing the amount Mr. Bovey should be 
awarded, we are determining that he should be com- 
pensated for this expense up to and including September 
1, 1952, which is the date that Mrs. Bovey was appar- 
ently able to  resume caring for  her child. This would 
entitle him to recover the sum of $200.00, being $5.00 
per week f o r  forty weeks. Although Mr. Bovey testified 
that he is still incurring this expense, there is nothing 
in the record to  establish that his wife is unable to  per- 
form such services at this time, and there is nothing in 
the record with respect bo the length of time she was 
unable to  do so. Any extra cost in laundering the cloth- 
ing of Mrs. Bovey would not be compensable fo r  the 
reasons heretofore set out. 

Mr. Bovey also incurred an indebtedness of $400.00 
to  his sister-in-law, Mrs. Fred Bovey, who cared f o r  
claimants’ five year old son at $10.00 per week from 
November 26, 1951 to  September 1, 1952, by reason of 
his mother, Bettie Bovey, being unable to do so. This 
is also compensable, since Mr. Bovey would have had to  
care f o r  the child himself, or provide f o r  his care by 
others. 
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It is, therefore, ordered that the claim of Bettie 
B. Bovey be allowed in the amount of $7,500.00, and that 
Robert TV. Bovey be awarded on liis claim, the sum of 
$600.00. 

(No. 4568-Claimant awarded $2,437.39.) 

WHITEHOUSE TRUCKING COMPANY, FOR THE USE OF THE HANOVER 

FIRE INSURANCE COMPANY, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion f led  February 25 ,  1955. 

HEINEIIE AND ComcLtN,  Attorneys fo r  Claimant. 
LATHAM CASTLE, Attorney General ; MARION (f. 

TIERNAN, Assistant Attorney General, for Respondent. 

HIGHwAYs-negbgence-warning devices. Where excavation is permitted 
to remain open a t  end of day, it is the duty of the state to take reasonable pre- 
caution to see that warning devices, once set out, remain in place and in 
working order. 

SAME--evidence. Evidence showed that warning devices were not operat- 
ing a t  time of accident. 

TOLSON, C. J. 
On September 24, 1954, claimant, Whitehouse Truck- 

ing Company, filed its complaint herein f o r  the use of 
the Hanover Fire Insurance Company to  recover darn- 
ages in the amount of $2,551.29, which was thereafter 

. reduced to  $2,437.39. The claim is f o r  the loss of a 
cargo, consisting of a prefabricated or portable house, 
which claimant was transporting on its tractor-trailer 
(herein sometimes referred to  as “truck”) from Toledo, 
Ohio for delivery to  Mainitowoc, TVisconsin. 

The record consists of the complaint, Departmental 
Report, transcript of evidence, abstract of evidence, 
statement, brief and argument of claimant, Commis- 
sioner’s Report, statement, brief and argument of re- 
spondent, and reply brief of claimant. 
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The facts of the case are as follows: 
On June 11, 1952, maintenanoe personnel of the 

Division of Highways of respondent, State of Illinois, 
made two openings on the east half of the pavement 
of Route No. 83, approximately one mile south of U. S. 
Route No. 68 near Arlington Heights, Illinois, and at  
a point approximately 335 feet north of a local east-west 
highway, known as Hintz Road. All elements of recon- 
struction, repairs, maintenance and operation of said 
Route No. 83 have been under the jurisdiction of the 
Department of Public Works and Buildings, Division of 
Highways, from the time of the original construction in 
1927 to  the date of the occurrence hereinafter described. 

Route No. 83 consists of a concrete pavement, 20 
feet in width, and bordered on each side by an earth 
shoulder, 8 feet wide. According to the Departmental 
Report of the Division of Highways, the southerly of 
the two excavations was 5 feet wide, 15 feet long, and 
approximately 9 inches deep. The second excavation 
was 27 feet north of the above described opening, and 
was'6 feet wide, 8 feet long, and approximately 9 inches 
deep. The westerly border of each of the excavations 
was the center line of the pavement. 

Early on the morning of June 12, 1952, at  approx- 
imately 1:30 A. M., Sylvester S. Barenowski was driving 
the tractor-trailer of claimant north on said Route No. 
83 at a speed of approximately 38 to  40 miles per hour. 
He struck the first of the two openings in the road, which 
caused his trailer to jackknife, that is, the tractor started 
to  head one way, and the trailer moved in the opposite 
direction, pulling the tractor with it. Coming from the 
north, and traveling in a southerly direction on the same 
road, was a Plymouth Savoy Station Wagon, owned and 
operated by Nelson J. Waters. Mr. Waters had left a 
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restaurant in Grays Lake, Illinois at  about 1 : O O  A. IYL. 
on June 12, 1952, and was on his way to  his home on the 
south side of Chicago. 

Hanover Fire Insurance Company, f o r  whose use 
the instant proceeding was brought, insured Whitehouse 
Trucking Company under a motor truck cargo policy, 
by virtue of which it was compelled to  pay the loss sus- 
tained, and thereby became subrogated to the claim of 
Whitehouse Trucking Company against respondent. 
Adequate proof of the insurance coverage was offered, 
and received in evidence, and there is no dispute with 
reference to it. 

Claimant alleges that respondent was negligent in 
that it failed to  provide proper and adequate signa, 
barricades, and flares in and about the highway where 
the openings were made to  warn oncoming vehicles of 
the dangerous condition of the highway. 

This Court in previous decisions has established, as 
a matter of law, that the state is not an insurer of all 
accidents, which may occur by reason of the condition 
of its highways. Nevertheless, it is liable f o r :  

(a) Positive acts of negligence. 
(b) Knowledge of a dangerous condition in the  

highway, and failure to repair or give adequate warn- 
ings. 

Constructive laowledge of a dangerous condi- 
tion in the highway, and failure to repair or give ade- 
quate warning. T7isco vs. State, 21 C.C.R. 480. 

To determine whether the state is guilty of negli- 
gence, or  the complainant is guilty of contributory 
negligence, will require a careful scrutiny of the testi- 
mony introduced in said proceedings. The following 
facts are not disputed in the testimony: 

(e) 
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1. Whatever rights the Whitehouse Trucking Com- 
pany may have under this complaint, such rights are 
subrogated to  the Haiiover Fire Iiisurance Company by 
reason of its payment fo r  the loss sustained. 

2. The Division of Highways of the State of Illi- 
nois removed two sections of pavement in the east lane 
of State Route No.’ 83 on June 11, 1952. 

3. At the close of the day’s work on June 11, 1952, 
about 4:30 P. M., adequate, and, in fact, elaborate 
warning signs, as well as lighted bomb flares were placed 
to  protect the traveling public. 

4. The accident occurred between 1 : O O  and 1:30 
A. M. on the morning of June 12, 1952. 

5. It was dark and windy, and a hard rain was in 
progress. 

I t  is believed that a further discussion regarding 
the number and position of the warning devices, which 
are described below, will be helpful. 

Site 1. On the east highway shoulder, at a point 
approximately 350 feet south of Hintz Road, which is 
about 650 feet south of Site 3, the scene of the accident, 
a reflectorized sign, bearing the legend “Barricade 
Ahead”, was moniited and in place on a tripod, and was 
lighted with a bomb flare. 

Site 2. Oii the east highway shoulder, at a point 
just north of I-Iintz Road, approximately 300 feet south 
of the first excavation, a reflectorized sign, bearing the 
legeiicl “One Way Traffic” was mounted and in place on 
a metal tripod, and was lighted by a bomb flare. 

Site 3. This was the scene of the accident. The 
south excavation was an open area, 5 feet wide and 15 
feet long, running lengthwise along the center strip of 
the pavement. 
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The north excavation was located 27 feet north of 
the south excavation, and was an open area, 6 feet wide 
and 8 feet long, running lengthwise along the center 
strip of the pavement. 

The total area of Site 3 mas a strip approximately 
50 feet long, running along the east side of the highway, 
and was protected as follows: 

SOUTH EXCAVATION 

(a )  A reflectorized barricade was set up  in front 
of the excavation, and was lighted by three bomb flares. 

(b) Two reflectorized barricades were set up along 
the west side o f  the excavation, and each was lighted 11y 
a bomb flare. 

( e )  A reflectorized barricade was set up on the  
north edge of the excavation, and was lighted by two 
bomb flares. 

NORTH EXCAVATION 

( a )  A reflectorized barricade was set up 011 the 
south side of the excavation, and was lighted by two 
bomb flares. 

(b)  The west side of the excavation was protected 
by one bomb flare. 

(e) A reflectorized barricade was set up 011 the 
north side of the excavation, and was lighted by two 
bomb flares. 

Upon a recapitulation of the scene of the accident, 
it appears that six reflectorizecl barricades, and twelve 
lighted bomb flares were in place at  the elid of the day’s 
work on June 11, 1952. 

Site 4. At a point 900 feet north of the north ex- 
cavation on the west side of the shoulder, a reflectorized 
sign, bearing the legend “Slow”, was in place, and was 
lighted by a bomb flare. 
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At this point, may it be pointed out that, if the bar- 
ricades and lighted flares were in place at 1:30 A.M. on 
June 12,1952, the state mould have completely discharged 
its duty to  the traveling public, and no recovery could 
be allowed under this complaint. Turning our attention 
to  the condition of the highway a t  the time of the acci- 
dent, we find from the record that three witnesses were 
present, and testified in this proceeding as to  such con- 
di tions. 

Sylvester S. Barenowski, called as a witness on be- 
half of the complainant, stated that he was 'employed 
by the Whitehouse Trucking Company, and mas the 
driver of the truck at the time of the accident. It is to 
be nded  that he was 110 longer an employee of the Com- 
pany a t  the date of the hearing. He testified that he did 
not see the barricades, o r  any lighted bomb flares at 
Sites 1, 2, and 3, the scene of the accident, or 4. He 
stated that it was raining hard, and that the south 
excavation was filled with water, and had the same ap- 
pearance as that of the wet pavement. Further, he stated 
that his truck and trailer jackknifed after it hit the 
south excavation, and he was una.ble to reach his brakes, 
as he was bounced around in the cab of the truck. After 
the accident, he testified that he found unlighted bomb 
flares around Site 3, and found one barricade in the 
excavation, and anotlier along the ditch. He stated he 
lighted fusees from his truck, and helped Jim Bailey, 
another witness, relight two or three of the Highway 
Department bomb flares. These bomb flares were so wet 
that it required the heat from the fusees to  dry them 
off before they would light again. 

James R. Bailey of Milwaukee, Wisconsin, called as 
a witness for  the complainant, stated that he was driving 
a gas truck south on Route No. 83, and that he saw the 
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truck of claimant jackknife across the pavement, as he 
was approaching. Bailey was a totally disinterested 
witness, and stated that he hac1 never met Barenomski 
before the accident, and had not seen him again until 
the day of the hearing. 

He testified positively that he did not see any bar- 
ricades or  lighted bomb flares at  Sites 1, 2 or 3, the 
scene of the accident, but did state that, when he loolied 
north, he could see a lighted flare at Site 4, 900 feet 
north of Site 3. He stated that he set out fusees from 
his truck on two occasions, and that he helped Barenow- 
ski light two o r  three of the bombs belonging to the 
Highway Department. He likewise mentioned the fact 
that the bombs were drenched, and could only be relit 
by using the fusees. Possibly the most important aspect 
of his testimony was that, on arrival at  the scene, the 
police set out additional bomb flares. 

Nelson J. Waters was the third and final witness ;at 
the scene of the accident, and was called on behalf of 
respondent. His car struck, o r  was struck by the claim- 
a n t , ~  truck or trailer on the west side of the pavement 
in the accident area at  Site 3. He testified that he n7as 
driving south on Route No. 83, and, before he got to  the 
scene of the accident, he saw the lighted barricade at  
Site 4. He stated he saw the truck jackknife after it hit 
the south excavation. Re further stated that he saw the 
barricade at the south edge of the south excavation, but 
that it was not in front of the hole, but was on the east 
side of the pavement in about the middle of the lane. 
He also stated that he saw a barricade at  the north edge 
of the north excavation. 

Upon being asked : 
“Q. Did you notice any bomb flares at  or around either excavation as 

you approached? 
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A. 

Q. 
A. 

Whcther they were there or not, I do not know. Whether they 

You could see the barricades? 
Yes, my lights took carc of that.” 

were burning or not, I do not know. I could see the barricades. 

As has been previously mentioned, Site 3, the scene 
of the accident, at one time had six reflectorized barriers 
and twelve lighted bomb flares, yet at the time of the 
accident two witnesses testified that there were no lighted 
bomb flares, and one witness said he did not know 
whether there mere any lighted bomb flares. To this is 
added the sworn and undisputed testimony that Bar- 
enowski and Bailey lighted two or three bomb flares, 
and that the police set out additional bomb flares when 
they arrived at the scene of the accident. 

The Court, therefore, concludes that at  the time of 
the accident none of the twelve bomb flares were in fact 
lighted, and the only warning device in place was a re- 
flectorized barrier to the right of the south excavation. 

The existence, or  non-exi stence of the reflectorized 
barriers beyond this point is immaterial, for the truck 
had started to jackknife after hitting the first hole, and 
it may very well be that the truck or trailer knocked 
down the other barriers mentioned by Mr. Walters. 

The basic question to be answered by this Court is :  
Had the state discharged its duty lo the traveling public 
by setting out adequate warning signs at the end of t he  
day’s work, or was i t  obligated to take further prc- 
caution to see that the lights and the signs remained in 
place throughout the night? 

As has been pointed out, the weather conditions 
were inclement. A high wind was blowing, and it was 
raining very hard. The warning signs, mentioned here- 
in, were mounted on metal tripods, rather than being 011 

any permaneiit bases. It is conceivable that the high 
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winds blew the tripods over, and the heavy rains ex- 
tinguislied the bomb flares. 

The testimony of William C. Beckmail, an  employee 
~f the Highway Department, is significant. H e  stated 
that he set up the barricades, and lit the flares at the 
end of the day’s work. He was then asked : 

“Q. 
warning equipment? 

A. No.” 

W a s  it your duty to return to the repair area to check the 

From a reading of the record, it does not appear that 
it. was the duty of any highway employee to  make addj- 
tional inspections of the repair area after leaving a t  the 
ex1 of the day’s work. 

The case of Joseph  Pornprowitz, Et Al ~7s. State, 
16 C.C.R. 230, is in many r&spects similar to  the case a t  
bar, in that the sta.te had removed a. section of the pave- 
ment 011 U. s. Route No. 41, and, at about 4 3 0  P.N. the 
following morning, a truck driven by an employee of 
Joseph Pcmprowitz struck the excava.tion, and over- 
t,urned. Employees of the state testified that they had 
set out barricades and flares at the eiid of the clay”s 
work, but the evidence indicated they m7ere not in place 
at  the time of the accident. 

At  page 235 of said Report, the Court stated: 

“”here can be no question that the respondent in the construction, 
maintenance, and repair of its highways has a duty to exercise reasonable care 
alid caution to prevent injury to or destruction of life and property. Where 
the respondent, in the course of road repairs, leaves a deep excavation in the 
highway, it is incumbent upon it to take reasonable measures to guard 
against injury to the public. Minimum safeguards would be adequate barriers 
and suitable lights, warning of the hazardous and dangerous situation.” 

At page 236, the Court stated: 

“The Court is of the opinioin that the respondent was negkigent in the 
Derforiiiaiice of its duty to the traveling public by failing to maintain, 
during the night of August 21 and the morning of August 22,  1954, proper 
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warning of, the existence of this dangerous excavation. Respondent cannot 
meet its obligation to motorists traveling on a busy, four lane highway, in 
these days of almost continuous commercial and personal motor travel by 
putting up a single barrier, lighting two or three flares in late afternoon, and 
returning the following morning with a hope and a prayer that all IS well.” 

This Court is of the opinion that, when the state re- 
moves a section of the pavement, and thereafter leaves 
the excavation open at the end of a day’s worlc, it is 
duty bound to see that adequate warning devices are  
installed about the work area. 

The Court is also of the opinion that, once the warn- 
ing devices are in place, it is the duty of the state to 
take reasonable precaution to see that such warning 
devices remain in place, and are in working order. 

I n  the instant case, the heavy winds and rains com- 
pletely knocked out the warning system, yet no  one 
from the Highway Department made any effort to cor- 
rect the condition, until after the accident had been 
reported. 

Respondent argues that the complainant is guilty 
of contributory negligence in that he passed over Route 
No. 83 a week prior to the accident, and should have 
noticed that work was being done on the west lane of 
travel. Ho~vever, in the absence of any lighted warning 
devices, the Court believes that the driver of the truck 
could reasonably assume the repair work was finished, 
and that he could proceed along the highway without 
danger. 

I n  support of its brief as  to the adequacy of the 
warning devices, respondent cites the following cases : 

Hubbard vs. State of Illinois, 21 C.C.R 495. 
Terracino vs. State of Illinois, 21 C.C.R. 177. 
Beenes vs. State of Illinois, 21 C C.R. 83. 
Mapon vs. State of Illinois, 21 C.C.R. 446. 
Williams vs. State of Illinois, 21 C.C.R. 597. 
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In negligence cases the question of law is relatively 
simple, and the cases usually are decided solely fromi 
the facts. In the instant case, we believe that the facts 
fail to show adequate warning dcvices in place and in 
working order at the time of the accideiat, as distin- 
guished from 4:3O P.M. in the afternoon of June 11, 
1952, and 8:OO A.M. on the morning cf June 12, 1952. 

The Court, therefore, finds that respoiicleiit was 
negligent in failing to  provide adequate warning de- 
vices. It further finds that complainant was free from 
contributory negligence. 

An award is, therefore, made to  the Whitehouse 
Trucking Company fo r  the use of the Hanover Fire 
Iiisurance Company in the sum of $2,437.39. 

(No. 4 5 8 8-Claiman t awarded $362.9 3. ) 

CHARLES BARON, INC., AN ILLINOIS CORPORATION, Claimant, VS. 

STATE OF ILLINOIS, Respondent. 

Opinion filed yanuary 1 1 ,  1955. 
Supplemental Opinion filed Fehluary 25 ,  1955. 

ARVEY, Horns AND MANTYNBANU, Attorneys f o r  

LATHAM CASTLE, Attorney General ; R i l s ~ ~ o N  ct. 
Claimant. 

TIERNAN, Assistant Attorney General, fo r  Respondent. 

PRACTICE A N D  PROCEDURE-stipulation after opinion. I t  is discretionary 
with the Court to allow additional evidence to modify an award within 30 
days after an opinion has been rendered. 

PuRcHAsEs--validity of order. To authorize a claim for services, the facts 
must show that services were performed and materials furnished upon authority 
of someone duly authorized to make such purchases; or i t  must appear without 
question that the services were actually received, and were secured in the 
regular and legal course of business. 

WHAM, J. 
In the complaint filed on behalf of claimant, Charles 

Baron, Inc., it is alleged that a t  various and ~;nndry 



137 

times, namely, on August 23, 1951, December 15, 1951, 
and May 19, 1952, claimant, at  the special instance and 
request, of respondent's agent, the Department of Rev- 
enue, perf orined services and furnished materials to  
respondent; and that such materials and services so per- 
formed consisted of repairs and servicing of automobiles 
owned and operated by the State of Illinois, Department 
of Revenue. Attached to the complaint arc  the following 
exhibits : 

ESHIB~T A - Copy of invoice No. 19'71 5 from 
claimant directed to the State of Illinois, Depart- 
ment of Revenue, 160 North LaSalle Street, Chjcago, 
Illinois, dated August 23, 1951, apparently rcpre- 
seiitiiig repair order for  servicing an automobile 
bearing license No. 292-205. The invoice reflects a 
charge for such services in the amount of $12.58. 

EXHIBIT B- Copy of Invoice No. 24679 froin 
claimant directed to the State of Illinois, Depart- 
ment of Revenue, dated August 29, 1951, appareiitly 
representing a repair order for the purchase and 
installation of seat covers and small adjustments 
to a 1951 Ford automobile, license No. 292-208. The 
invoice reflects a charge for such services and ma- 
terials in the amount of $31.20, and further reflects 
that they were received by one T. J .  Brennon. 

EXHIBIT C- A copy of invoice No. 28360 from 
claimant directed to the State of Illinois, 160 North 
LaSalle Street, Chicago, Illinois, said invoice re- 
flecting the purchase and installation of a set of 
skid chains upon a 1951 automobile of an unnamed 
make, bearing license No. M 10484, said services 
and materials being apparently receipted f o r  by olle 
I. \J7eil. The invoice reflects a charge of $11.50. 
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EXHIBIT D-  Copy of invoice No. 36223 from 
claimant directed to the State of Illinois, 160 North 
LaSalle Street, Chicago, Illinois, dated May 19, 
1952, which invoice was apparently an order for 
repairs to a 1951 Chevrolet automobile, bearing 
license No. M 12030. The invoice reflected a charge 
of $78.15 for  such repairs. Exhibit D also includes 
a second invoice for additional repairs to the said 
1951 Chevrolet automobile in the sum of $273.2gI. 
Claimant also attaches to the complaint as  exhibit 

E a photostatic copy of a letter, dated October 19, 1953, 
upon office stationery of the Department of Revcnue, 
signed “Richard J.  Lyons ”, advising that the above 
referred to invoices were being returned clue t o  the f a c t  
that the expeiiditures mere incurred prior to  June 30, 
1953, and were submitted too late for payment frcm the 
appropriations for the 67th biennium. It further sng- 
gested that claimant file a claim in the Court of Claims, 
and stated that the writer of the letter felt that such 
claim would be given favorable consideration. 

The complaint further alleged that on various oc- 
casions prior to June 30, 1953 invoices were submitteci 
by claimant to the Department of Bevenue promptly 
af ter  the rendering of the services referred to in said 
invoices. The complaint prays judgment in the amount 
of $406.41, representing the total amount allegedly clue 
claimant by respondent for  the services rendered and 
materials furnished, a s  shown by the exhibits referred 
to above. 

~ Upon motion of respondent, so much of claimant’s 
complaint as was based upon invoices Nos. 19715 and 
24679, being exhibits A and B, respectively, referred to 
above, was stricken by order of this Court, dated Sep- 
tember 24, 1954, thiw 1eavinq a total amount involved 
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herein of $362.93, as reflected by exhibits C a d  N- 
ferred to above. 

Respondent failed to file an answer to the complaint, 
and, therefore, Rule 11 of this Court is applicable. It is, 
therefore, considered that a general denial of the facts 
set forth in the complaint is hereby filed. 

Claimant and respondent on October 26, 1954 en- 
tered into and filed a stipulation in this cause, which 
stipulation provided that the Court may proceed to dis- 
pose of the case upon the record, which consists of plead- 
ings, Departmen tal Report, and the Supplemental De- 
partmental Report filed hereiii. The stipulation further 
agreed as follows : 

“That claimant’s exhibit C, work order No. 28360, in the total aiiiouiit 
of $11 50, was authorized by I. Well, whose signature is approved as a De- 
partment employee in paragraph 2 of respondent’s Supplemental Depart- 
mental Report; and 

That  claimant’s exhibit D, work orders Nos. 36223 and 36222, In the 
total amount of $351.43, constitute charges for repair work on vehicle bearing 
license No M 12030, which number was assigned to the Department of 
Reveiiue according to information set forth in paragraph 6 of rcspondent’s 
Departmental Report.” 

The stipulation further provided that the matters 
a id  things coiitained therein mere intended solely as 
“a  stipulation of the facts, or some of them” relating 
to the claim involved herein, and that said stipulation 
was executed “for  the purpose of avoiding tlie necessitjr 
of talriiig evidence with reference to  such facts”. The 
stipulation further provided that if through inadvert- 
ence, or  otherwise, coiiclusions were included therein, 
they were not intended to be binding, either on the p:+rties 
or  on the Court. 

As stated in the stipulation referred to above, the 
only other facts contained in the record before the Court 
are  those contained in the Departmental and Supple- 
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mental Departmental Reports filed on behalf of re- 
spondent. 

The only relevant and material facts appearing from 
the Departmental and Supplemental Departmental Re- 
ports not contained in the stipulation are these: 

1. License No. M 10484, appearing upon claim- 
ant’s exhibit C, was assigned to  the Department of 
Revenue. 

2. Mr. C. V. Buckley, IGxecutive Assistant in 
the Chicago office of the Department of Revenue, 
had authority to  authorize repair work on auto- 
mobiles assigned to  the Department. 

3. It was customary f o r  the office of the De- 
partment of Revenue to issue a written authorization 
for such repairs. However, in many instances Mr. 
Buckley made these approvals verbally. 

4. Mr. C. V. Buckley left state service cn 
February 7, 1953, and did not prior thereto present 
the invoices to the general office of the Department 
of Revenue f o r  payment. 

5. The original invoices might have been sub- 
mitted to  the Chicago office or to  the employee op- 
erating the automobile. However, they were iiof 
filed by the Chicago office with the general office ab 
Springfield, and approved for payment. 

6. The invoices, which were submitted by claim- 
ant showing an unpaid balance as of June 30, 1953, 
were returned to  claimant on October 19, 1953, f o r  
the reason that said invoices were incomplete ill 

certain particulars, including the fact that there 
was no signature on the work order indicating who 
had authorized the repairs, or information sufficient 
to identify the automobiles as belonging to the De- 
partment. 
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It is noted that the invoices marked exhibit D, which 
indicate a considerable amount of repair to one of the 
vehicles involved, do not bear the signature of anyone 
purporting to  represent the State of Illinois or  the 
Department of Revenue. The type of repairs shown 
thereon indicate that this particular vehicle had been 
involved in an accident. 

In order f o r  claimant to  establish a claim against 
respondent, it is essential fo r  the facts to  show that 
services were performed, and materials furnished upoii 
authority of someone duly authorized to make such a 
purchase; o r  it must appear without question that the 
services and materials were actually received by the 
Department of Revenue, and were purchased in thc 
regular and legal course of its operations. Butler 
Brothers, A Corporation, vs. State  of Illiizois, 9 C.C.R. 
243. 

The Court realizes that the expense involved in pre- 
senting evidence on small claims is sometimes out of 
proportion to  the amount involved, but, nevertheless, we 
must be furnished with a record containing sufficient 
evidence or stipulated facts t o  prove an amount owing 
by the State of Illinois before a claim  ill be allowed. 
We cannot apply one rule in cases involving small 
claims, and another rule in cases involving large claims. 

The record in this case contains 110 evidence that the 
services were performed on a state automobile upon 
proper authorization in the regular and legal course of 
the Department’s operation, nor does the record before 
us establish that the services or materials were furnished 
to and performed upon an automobile owned by the 
state. The only evidence as to the identity of the auto- 
mobiles consists of an acknowledgment by respondent 



that the license numbers noted on exhibits C and D werc 
assigned to  the Departmciit. 

In  the absence of any evidence or further stipulation 
of facts, this claim cannot be allowed. I n  the event further 
evidence o r  stipulated facts is made available to  the 
Court by either claimant o r  respondent within thirty 
days of this date, the Court will consider such evidence 
o r  stipulated facts, in addition to the record as it 1 1 0 ~  

stands. If no further evidence or stipulated facts is 
presented, this claim will be denied. 

SUPPLEMENTAL OPINION. 

This cause comes on f o r  fu r the r  hearing upoii the 
joint motion of claimant and respondent that this Court 
consider the additional facts and stipulation of the 
parties, said fa.& a,nd st’ipulatiori being subrnitted con- 
currently with the motion, and within the time allowed 
by our opinion rendered on January 11, 1955. 

The stipulation and additional facts presented by 
the parties are as follows: 

“STIPULATION 

I t  is hereby stipulated by and between claimant, Charles Baron, Inc., 
An Illinois Corporation, by Arvey, Hodes and Mantynband, its attorneys, 
and the respondent, State of Illinois, by Lathaiii Castle, Attorney General of 
the State of Illiiiois, its attorney: 

That  the affidavit of Richard J. Lyons, Director of Revenue of the 
State of Illinois, attached hereto, marked exhibit A and made a part hereof:, 
be included in the record in this case. 

That  this case be reconsidered taking into consideration the additional 
evidence presented herewith, in accordance with the opinion of this Court:, 
dated January 11, 1955, which provides that: ‘In the event further evidence or 
stipulated facts is made available to the Court by either clainiant or repondent 
within 30 days of this date, the Court will consider such evidence or stipulated 
facts in addition to the record as it now stands.’ ” 

1. 

2 .  
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“AFFIDAVIT 

I, Richard J. Lyons, being first duly swomrn on oath depose and say as 
follows : 

1. I am the Director of the Department of Revenue of the State of 
Illinois. 

2. Upon being informed of the opinion of the Court of Claims of the 
State of Illinois in the case of Charles Baron, Inc. vs. State of Illinois, No. 
4588, filed January 11, 1955, I endeavored to make a further study and in- 
vestigation of the facts therein presented. As a resulti of the investigation, I 
have determined the following: 

( a )  That with respect to exhibit C, invoice No. 28360, the 
services and materials thereiii stated were actually received by the Depart- 
ment of Revenue, and were purchased in the regular and legal course of its 
operations, and were performed upon aii automobile owned by the 
State of Illinois, issued to the Department of Revenue, and assigned to 
one of its investigators. 

With  respect to exhibit D, invoice Nos. 36222 and 36223, 
the services and materials therein stated were actually received by 
the Department of Revenue, and were purchased in the regular and 
legal course of its operations, and were performed upon an automobile, 
owned by the State of Illinois, issued to the Departmentl of Revenue, 
and assigned to one of its investigators. The charges therein containcd 
were performed as a result of an accident incurred by the assigned in- 
vestigator in the course of his employment. An accident report, located 
in the files of the Department, substantiates this fact. 

The records of this Department further reveal that the said 
invoices marked exhibits C and D were presented for payment to the 
Chicago office of the Department, and were approved and forwarded 
for payment to the Springfield office, where a clerical error resulted in 
n on-pa ymen t . 
3. 

( b )  

( c )  

I hereby certify that the above facts are true.” 

The above additional fa,cts and stipulatioii are  ad- 
mitted a t  this time by a n  exercise of the discretionary 
powers of the Court. By the exercise of our discretion 
in this matter, we do not intend to set a precedent for 
this procedure. From the record, as it now stands, 
claimant is entitled to recover from respondent the totad 
sum of $362.93, and the claim for that amount is hereby 
allowed. 
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(No. 4592-Claim denied.) 

EUGENE FUHRER, MAX FUHRER, AND MARTIN FUHRER, d /b /a  
EUGENE AND MAX FUHRER, Claimants, vs. STATE OF ILLINOIS, 

Respondent, 
Opinion filed February 25, 1955. 

SYDNEY W. HOLLANDER, Attorney f o r  Claimants. 
LATHAM CASTLE,' Attorney General ; MARION G-. 

TIEBNAN, Assistant Attorney General, for Respondent. 

JURISDICTION--burden of proof. Claimants must bear the burden Of 

pleading sufficient facts to state a cause of action within the Cour ts  
jurisdiction. 

SAME--limitations. Evidence showed no claim was presented within two 
years of claimants renderiiig a final statement, and the claim is disniisscd 
pursuant to Sec. 22 of the Court of Claims Act. 

CoNTRAcrs-election. There cannot be an express and an implied con- 
tract at  the same time. 

SAME-canceUation. Where party has the right to cancel a contract, he 
must take some affirmative action indicating an intention to rescind. 

WHAM, J. 
Claimanb, registered architects and engineers, filelcl 

their cornplaint on December 14, 1.953 against respond- 
ent, pra.ying f o r  dama.ges in the amount of $38,586.98. 
The claim grew out of a written contract entered into 
between the parties on August 1, 1945, wherein claimants 
agreed to  perform aschitectural a.nd engineering serv- 
ices in connection with t,he proposed building program 
f o r  the Northern Illinois State Teachers , College, lo- 
cated at DeIhlb, Illiiiois. Respondent filed a motion to  
dismiss the complaint on the ground that the Court had 
no jurisdiction of the action, and that the alleged claim 
was barred, inasmuc.h a.s it was filed more than two years 
after the cause of action accrued. The motion was al- 
lowed by this Court on May 11, 1954. 

On M a y  28, 1954, claimants filed a. verified motion 
stating that, because of claimants misapprehension of 
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the rules of the Court of Claims, they had failed to file 
objections to respoiicleiit 's motion to dismiss, and that 
claimants had good and valid subsisting objections to 
the motioii to dismiss, and moved the Court for leave 
to file an  amended and supplemental claim, setting forth 
matters and things alleviating respondent's objections. 

This Court, on the 23rd day of July, 1954, granted 
such leave to claimants on condition that same be filed 
within 30 days from the date of the order. 

On August 21, 1954, claimants filed their amended 
complaint, which for all practical purposes m7as the same 
as their original complaint. 

I n  the amended complaint, claimants contend that 
the contract should be construed as  cancelled due to  long 
delays occasioiied by contractors and various depart- 
ments of the State of Illinois, numerous changes in plans 
made by the Divisioii of Architecture and Engineering, 
and due to the fact that the various buildings of the 
project were not constructed simultaneously, but were 
constructed in a piece-meal manner a t  different times. 

They contend that, because of the delays aforesaid, 
the complctjon time for the project was six years, rather 
than the time ordiiiarily requirei f o r  such a project, 
namely, two and one-half years. 

It is claimants position that they should, therefore, 
be compensated a t  the regular rate of 4147% of the actual 
cost of construction, which was considerably'greater than 
that coiitemplated by the parties a t  the time the contract 
was entered into, on presumably an implied contractual 
o r  quantum meruit theory. This, claimants contend 
would amount to $78,062.99. 

Also, they claim damages for the value of their 
services during the three and one-half year delay in 
the amount of $12,000.00, thus making a total of $90,- 
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062.99, minus the sum of $51,476.01, previously paid to  
claimants on account of services rendered. The balance 
sued for, as aforesaid, is the sum of $38,586.98. 

It appears from respondent’s motion, and the ex- 
hibits attached thereto, the validity of such exhibits not 
being questioned by claimants, and also by claimants ’ 
answer to  respondent’s motion, that the last payment 
on account of the entire coiitractual price mas paid by 
respoiideiit to  claimant on April 27, 1951, in response 
to claimants’ final statement of accouiit, dated January 
30, 1951. 

It is respondent’s position that ally cause of action, 
which claimaiits might have had, accrued not later than 
the date of the final payment of the contractual amount, 
to-wit, April 27, 1951, or  on the date elaimants render& 
their final statement to  respondent, to-wit, January 30, 
1951; that, therefore, the complaint was not filed until 
more than two years had elapsed since the accrual of 
the cause of action, and, consequently, said cause of 
action is barred by the two year limitation of the Court 
of Claims law. 

Claimants’ answer to  this position of respoiideiit is 
that, on January 15,1952, claimants rendered services in 
connection with completing the project, namely, an ex- 
amination and approval of the iiistallatioii and painting 
of a bag filter vent installed 011 the power plant of the 
project ; that, notwithstanding the receipt of respondelit “s 
voucher in full payment of the contract price, it was  
claimants ’ duty, under the contract, to examine whak- 
ever work was done f o r  the completion of the project Isy 
reason of a clause in the contract, which reads: “That 
the Architects and Engineers mill visit the work on a i  

average of once a week, and shall continue until all 
portions of the equipment, piping, electrical service, etc., 
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fuiiction satisfactorily to the Supervising Architect ” : 
that, because of the above contractual clause and the 
inspection of January 15, 1952, the statute of limita- 
tions did not begin to run until that date, and, there- 
fcre, the claim is not barred. 

In considering the questions presented by this mo- 
tion, and the pleadings in general, we must construe the 
complaint, together with all reasonable presumptions, 
intendments and inferences coiitained thereiii against 
claimants. Wrigh t  vs. Illinois Ceiiti-a1 Railroad C o m  
y a v y ,  119 Ill. App. 132 a t  144; Cai-ofalo Compa?iy, Inc. 
T’S. St. Maiyl’s Packing Company ,  339 111. App. 412. 

First, it is difficuilt to  determine upon what ground 
claiinaiits intend to proceed. The amended complaint is 
drawn upon the theory that, because of the delays, the 
contract “must by these acts be construed as having 
been cancelled”, and the recovery sought is based to a 
large extent npoii an  implied contractual or  quantum 
meruit theory. I n  claimants ’ answer to  respondent’s 
motion, it is apparent that they attempt to rely upon 
a portion of the contract to avoid the plea of the time 
limitations. They cannot take both of these positions. 

It is fundamental that there can not be an express 
and an implied contract at the same time. Velsical Corp .  
vs. f ly inan,  405 Ill. 352; Bowowdale  vs. Su,gar.vtagl, 34’7 
111. App. 390 a t  395; and Stewart vs. Mcliztosh, 316 111. 
App. 212. 

With respect to claimants ’ contention that the ~011- 

tract was cancelled, there are  no facts appearing any- 
where in the complaint to the effect that the parties 
mutually agreed to a cancellation, nor are there ~ 1 1 ~ -  

facts pleaded to establish a forfeiture under the tcrms 
of the contract. 
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F o r  the purpose of this motion, we assume that thc 
long delays, numerous changes, and piece-meal manner 
of construction on the part of respondent constituted 
a breach of an implied condition to complete the project 
within a reasonable time. I n  such event, claimants would 
have had the right to  rescind their contract. 

Nowhere in the complaint are there any facts 
pleaded showing ally action on the part of claimants, 
during the long delays complained of, indicating an in- 
tention to rescind, nor notice to respondent complaining 
of any breach of contract. On the contrary, the conduct 
of claimants in submitting their final statement under 
the contract in January, 1951, coupled with the obvious 
fact that they knew of the alleged breach of coiltract 
iiow complained of, establishes upon the face of the 
pleadings a waiver of the cause for which they might 
have rescinded the contract. 

In Schnaahl vs. Azwora National Ba&, 311 Ill. App. 
228 at page 234, the court stated: 

“Delays in performance of a contract may be waived by conduct in- 
dicating an intention to regard the contract as still in force. (Cottrell vs. G:er- 
son, 371 111. 174; Railway Passenger 6 Freight Conductors’ Mut. Aid 
6 Benefit Ass’n. vs. Tucker, 157 111. 194; Evans vs. Howell, 211 Ill. 85; 
McArthur Bros. vs. Whitney, 202 Ill. 527.) After delays in performance hiave 
been waived, a contract cannot b e  rescinded for failure strictly to perform 
without giving notice and a reasonable opportunity to perform. (Plummer 
vs. Worthington, 321 Ill. 450; Hibernian Banking Ass‘n. vs. Bell 6 Zoller 
Coal Co., 181 111. App. 581; Worth-Hushey Coal Co. vs. Columbia Malting 
Co., 230 Ill. App. 165; 1 Am. Iur. 251, par 65.)” 

Also see Petel-so?z Steels vs. Xiedwzam, 188 F. (2d) 193. 
This principle of law applies to  this case, and, there- 

fore, we hold that the contract must be considered as 
having. remained in effect. The claim for compensation, 
based upon 434% of the actual construction cost on a 
quantum meruit or  implied contractual theory, is not 
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well taken, and it is our holding that the portion of the 
complaint setting forth such claim is stricken. 

Next, in considering the balance of the claim, 
wherein it is coiitended that claimants are elititled to  
$12,000.00 f o r  damages iiicurred by reason of the delays, 
me will assume for  the purpose of passing on this motion 
that claimants sustained such damages. 

They did not, however, make any claim for  these 
damages until December 14, 1953, when they filed their 
original complaint. This was two years and ten months 
after they forwarded their final statemeill to  respondent 
under the contract, and f o r  which respondent’s final 
voucher was issued and cashed by claimants on ,4pril 
27, 1951. 

It seems to us that the reasonable iiiteiidmeiit and 
inference arising from these facts is that claimants did 
not contemplate asking f o r  any further compensatioii, 
and that both parties considered the contract completed 
f c r  all practical purposes at that time. 

Under these circumstances, any cause of acticn, 
over and above the contract price for damages occurring 
during the time preceding the aforesaid date, mould 
have accrued, at  the latest, on the date of the final pay- 
ment. 

The only services allegedly performed after said 
date was the inspection of January 15, 1952, heretofore 
referred to. We cannot, in the light of the matters here- 
tofore set forth, attach such significaiice to this one 
isolated act, occurring approximately one year after 
claimants submitted their final statement, as holding 
cpeii the contract until that date fo r  the purpose of 
determining the accrual date of this alleged cause of 
action. 
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The claimants must bear the burden of pleadiitg 
sufficient facts to state a cause of action within this 
Court’s jurisdiction. As herctofore stated, v e  must 
construe all reasonable presumptions, intendments and 
inferences of the pleadings against claimants. 

We, therefore, find as to  the claim for  the alleged 
damages of $1 2,000, occurring by reason of the alleged 
delays, that the claim has been brought too late, and 
that by reason of the limitation of imo years, provided 
in Section 239.22 of the Court of Claims Law, this Court 
has no jurisdiction to  consider this claim; and that, there- 
fore, respondent’s motion is hereby allowed, and the 
claim dismissed. 

(No 4640-Claima1it awarded $250 95.) 

HOWARD UNGER, d /b /a  KANKAKEE WELDING AND SUPPLY, 
Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opznion f led  February 25, 1955 

BUTZ, BLANIiE AND STITH, attorneys f o r  Claimani,. 
LATITAM CASTLE, Attorney General ; MAl t IoN G. 

TIERKAN, Assistant Attorney General, for Respondeat. 

~URIsDIcTIoN-Zirnztatzons. Invoices dated more than two years prior to 

PuRcriasEs--lapsed crfipropnatzon Where sufficient funds were available 
filing of complaint are barred by Sec 22, Court of Claims Act. 

prior to lapse of appropriation, Court \vi11 make an award 

WHAM, J .  
Claimaiit, Howard Unger, doing business as Kank a- 

kee WeIdiiig aiicI Supply, in his complaint alleges that 
at various and suiiclrF times over a period of several 
pears he has solcl and delirered to  the Kaiikakee State 
IIospital various orders fo r  oxygen and acetylene, a od 
other materials, and has performed certain welding a lit1 

metal fabricating jobs, a11 of which materials and serv- 
ices mere ordered by persons then in the emploFment of 
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said Icankakee State Hospital, for and to the account 
of said Icankakee State Hospital, and that there is nom 
due and owing from the State of Illinois to  claimant a 
tot,al sum of $296.59. 

The complaint sets forth the invoices and items, for 
which claimant contends he has not been paid, and fo r  
which he is now making claim, as follows: 

(1)  Invoice No. 69307 (dated May 28, 1953) 
For: Three ( 3 )  Cylinders of Oxygen (244 Cu. Ft.) 

One ( 1 )  Cylinder of Acetylene (312 Cu.. Ft.) 
Net Price ........................................................... $12.81 

Net Price .................................................................. 11.70 

Cost ...................................................................... $24.5 1 
0. E. .................................................................... .49 

Total Cost ................................................. $25.00 
__ .- 

( 2 )  Invoice No. 68173 (dated May 8, 1953) 
For: Three ( 3 )  Cylinders of Oxygen (244 Cu. Ft.) 

One (1) Cylinder of Acetylene (290 Cu. Ft.) 
Net Price ................................................................... $12.81 

Net Price ................................................................... 10.88 

Cost ................................................ 1 ................... $23.69 
0. E. .................................................................... .47 

Total Cost ..................................................... $24.16 
( 3 )  Invoice No. 66728 (dated April 9, 1953) 

For: Three ( 3 )  Cylinders of Oxygen (244 Cu. Ft.) 

One ( 1 )  Cylinder of Acetylene (283 Cu. Ft.) 
iVet Price ............................................................... $12.81 

Net Price .................................................................. 10.61 
__ - 

Cost ..................................................................... $23.42 
0. E. ................................................................... .47 

Total Cost ...... ............. $23.89 
(4)  Invoice No. 66445 (dated April 6, 1953) 

For: Ten (10) Cylinders of Oxygen (medical) @ $4.27; 
Net Price .................................................................. $42.70 

0. E. .................................................................... .86 

Total Cost .................................................. $43.56 
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(5)  Invoice No. 66324 (dated April 1, 1953) 
For: One (1) Harris Cutting Tip (for torch), Style NO. 

6290. Net Price ........................................................ $ 3.00 
0. E. .................................................................... .06 

Total Cost .................................................... $ 3.06 
-- 

( 6 )  Invoice No. 63259 (dated January 30, 1953) 
For: 

Invoice No. 60190 (dated November 28, 1952) 
For: 

Repair hvo ( 2 )  rear wheels for John Deere ‘fractor- 
iVet Price ................................... ~-.: ................. $42.80. 

One ( 1 )  Pound Marvel Flux. Net Price ................... $ 1.00 
Ten (10) pounds %” No. 20 Bronze. Net Price ........ 9.40 

( 7 )  

Cost .................................................................... $10.40 
0. E. .............................................................. .21 

Total Cost ........................................... $10.61 

bage truck ......................................................... $85.40 

One Cylinder Med. Oxygen. Net Price ....................... $ 5.03 
0. E. ................................................................... .10 

(8)  Invoice No. 57742 (dated October 15, 1952) 
For: 

Invoice No. 57947 (dated October 17, 1952) 
For: 

Cut door and make door frame and chute for gar- 

(9 )  

-- 
Total Cost .................................................... $ 5.1 3 

(10) 

(11) 

(12) 

Invoice No. 57496 (dated October 11, 1952) 
For: 
Invoice Wo. 51662 (dated June 3, 1952) 
For: Seat for Harris Cultivator Attachment. Price ............. $ . i 5  
Invoice No. 51670 (dated June 3, 1952) 
For: Twenty-five pounds (25) 90A 1/16” Electrodes. 

Weldauger for tractor hole digger. Nct Price ............ $ 3.50 

Net I’ricc ............................................................ $ S.13 
0. E. .................................................................. .17 

Total Cost ............................................. $ 8.30 
-- 

(13) Invoice No. 35675 (dated June 20, 1952) 
For: One (1) Ru~ining Gear, Part No. 1384-1719. 

Net Price ............................................................... $1 5 , O O  
0. E. ................................................................... 30 

Total Cost ................................................... $15.30 

(14) Invoice No. 49417 (dated April 18, 1952) 
For: One (1)  Cylinder Med. Oxygen. Net  price^ .............. $ 5.03 

0. E. .................................................................... ,10 
__-- 

Total Cost ........................................... -..-:-.- $ 5 . 1  3 



The above invoices were sent to  the Railkakee State 
Hospital on or  about October 28, 1953. At that time 
they could not be recoiiciled with the available business 
office records, and were returned to  claimant mitli a 
letter to the effect that no record of the transactions 
could be located; and, further, that the charges set forth 
in the invoices applied to  funds of a previous biennium, 
~vhich had lapsed, and f o r  that reason could not be 
handled in the regular manner. 

It appears from the Departmental and Supplemental 
Departmental Reports that the materials and services 
rendered by claimant, as set forth in said invoices, have 
been received by respondent, with the exception of in- 
voices Nos. 11, 12  and 13, which have not been verified 
by respondent. 

A stipulation, signed by claimant and respondent, 
has been filed stating that the Departmental and Supple- 
mental Departmental Reports of the Department of 
Public Welfare, signed by Otto L. Bettag, M. D., Direc- 
tor ,  and Clew C. Odem, M. D., Superintendent, Kaiikakec 
State Hospital, heretofore filed with this Court, shall 
constitute the record in this case, and that the Court 
may proceed to  dispose of the case upon such record 
without the filing of briefs or  oral argument. 

iZ motion requesting leave to  dispense with the filing 
of briefs and arguments mas allowed by the Court. 

It appears from the Departmental Report that, at 
the time of the lapse of the 67th biennial appropriations, 
there were sufficient funds remaining to have covered the 
cost of the materials and services set forth in the above 
iiivoices. 

Claimant in his complaint called the Court’s atten- 
tion to the fact that a set-off exists in favor of respond- 
ent in the amount of $13.50 by reason of previous dupli- 
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cate payments. Respondent in its Departmental Report 
verifies the duplicate payments in that amount. 

Respondent further contends in its Departmental 
Report, that the amounts set forth in the iiivoiges for 
retailers’ occupational tax shoulcl not be included in arty 
amount awarded claimant, since the State of Illinois is 
not subject to  such tax. We agree with this contention 
of respondent. 

We note that the complaint in this case was filed on 
September 7, 1954, and that the invoices above desig- 
nated, Nos. 11,12,13 and 14, are dated prior to September 
7, 1952, and, therefore, are barred by Section 22 of the 
Court of Claims Law, which provides as follows: 

“Every claim cognizable by the Court, and not otherwise sooner barred 
by law, shall be forever barred from prosecution therein unless i t  is filed with 
the Clerk of the Court within two years after it first accrues.” 

We, therefore, caiiiiot allow any recovery fo r  the items 
in these invoices. 

It appears from the record that the other invoices 
above set forth represent just a i d  unpaid debfs due and 
payable to claimant by the State of Illinois. The amoutit 
of these iiivoices totals $267.11. The amount to be de- 
ducted, as represented by the various charges for re- 
tailers occupational tax on said invoices, is $2.66, arid 
the set-off by reason of previous duplicate payments in 
the amount of $13.50 is also to  be deducted. This leaves 
a total of $250.95 due and owiiig claimant by respondent, 
and an award in that amount is hereby ordered. 

(No. 4653-Claimant awarded $18,838.97.) 

THE WALSH OIL COMPANY, INC., AN ILLINOIS CORPORATION, 
Claimant, vs. STATE OF ILLINOIS, Respondent. 
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Opinion filed February 25, 1955. 

WALTER 0. HERSCIIBACH, Attorney for Claimant. 
LATHAM CASTLE, Attorlley Gelleral; MARION G.  

TIERNAN, Assistant Attorney General, f o r  Respondent. 

CowmAcTs-Zupsed appropriation. Where balance due on contract was 
not paid prior to lapse of appropriation, an award will be made. 

JVLIAM, ,J. 
The ccmplaint filed herein alleges that claimant, 

An Illinois Corporation, entered into a contract with 
respondent to furnish certain work and materials to 
respondent at the Illinois State Penitentiary, Joliet and 
Stateville Branches, Joliet, Illinois. The contract is 
dated September 14, 1951, and a true and correct photo- 
static copy of same is attached to  the complaint, aiid 
marked exhibit No. 1. 

Claimant further alleges that, pursuant to the pro- 
visions of the contract, it was employed by 'respondent, 
by and through the Department of Public Works and 
Buildings, to furnish all work and materials for con- 
structing certain sanitary sewers from the Joliet and 
Stateville Penitentiary Branches and connecting same 
with the Jolict City Sewer System, Joliet, Illinois, all 
as  shown in the plans, and as specified. Respondent by 
the terms and provisions of said written contract agreed 
to pay claimant the sum of $220,897.50, being the esti- 
mated aiid anticipated total extension price of the 
various quantities and unit prices, as  set forth in  said 
contract. 

I n  its complaint, claimant further alleges that the 
total extension of the quantities of work and material 
actually furnished to  respondent at the agreed unit 
prices, as set forth in said contract, is in the sum of 
$242,450.32, and that, in addition thereto, claimant also 



156 

furnished respondent certain extra and additional wo rk 
and materials, all as requested, authorized and appr0vt.d 
by respondent, of a value and agreed price of $6,217.618, 
thus making a total of $248,668.00 due and owing claim- 
ant in connection with said contract. 

It appears from the complaint that, up to  and ill- 
cludiiig the filing date of the complaint, to-wit : November 
1, 1954, respondent has paid to  claimant a total sum 
of $229,829.03, leaving a balance now due and owing 
claimant in the sum of $18,838.97 on said written con- 
tract. 

It was further alleged in the complaint that all work 
and materials required by the written contract, and all 
extra or additional work and materials requested, an- 
thorized and approved by respondent, have been f u r -  
nished. All of claimant’s duties and obligations with 
respect theTeto have been fulfilled and completed, and 
have been accepted by respondent, the said coiltract 
having been fully performed and the project completed 
on o r  about January 1, 1953. 

It appears from the complaint that claimant pre- 
sented a claim to the Department of Public Works and 
Buildings of the State of Illinois, Division of Archi- 
tecture and Engineering, on or about April 20, 1953; 
that thereafter a letter dated February 10, 1954, a copy 
of which is attached to the complaint, and marked 
exhibit No. 2, signed by Louis N. Gerding, Supervising 
Architect fo r  said Department, mas received by claimant. 
The letter reads as follows: 

“ W e  are advised by the Department of Public Safety that inasmuch as 
the funds appropriated in the 67th biennium to cover the cost of work at the 
above captioned project was not reapprcpriated, and that these funds lapsed 
September 30, 1953 by legislatire action, that consequently no funds 3re 
available to make payment with regard to this contract during the 68th 
biennium. 
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The situation with which we are confronted is regrettable, however, it 
seems there is no other recourse but to file suit with the Court of Claims, Cen- 
tennial Building, Springfield, Illinois. Inasmuch as all work in connection with 
this prolject is 100% complete, we see no reason why this claim cannot be 
filed a t  this time.” 

The complai& further alleges that claimant is thk 
owner of a.11 the claims set forth therein, and that no 
assignment or transfer of ‘any claim or any part or 
interest therein has been made ; that a. bill of particulars, 
setting forth the total amount, due under the contract, 
and the amount previously paid, is attached to the 
complaint a.s exhibit No. 3, and shows the amount due 
a.s $18,838.97. 

Claimant further alleges in its complaint that, be- 
fore payment could be made, the appropriation made 
by the 67th biennium 1a.psed. 

A stipulation has been entered into by claimant and 
respondent and filed herein, which stipulation reads as 
f0llOTVS : 

“(1) That  the Departmental Report of the Division of Architecture 
and Engineering, Department of Public Works and Buildings, signed by 
Louis H. Gerding, Supervising Architect, and certified by E. A. Rosenstone, 
Director, heretofo’re filed with this Court, shall constitute the record in this 
case, and the Court may proceed to dispose of the case upon such record 
without the filing of briefs or oral argument; and 

That  this instrument is intended solely as a stipulation of the 
facts, or some of them, relating to the above captioned claim, and is 
executed for the purpose of avoiding the necessity of taking evidence with 
reference to such facts. 

If, through inadvertence, or osthenvise, conclusiosns are included herein, 
they are not intended to be binding either on the parties or on the Court.” 

( 2 )  

A motion requesting leave to  dispense with the 
filing of a brief and argument was jointly filed by claim- 
ant and respondent, and was allowed by the Court. 

The Departmental Report, referred to  in the stipu- 
lation, reads as follows: 
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~ 

(No. 3025-Claimant awarded $3,239.63.) 

“The present claim has as its foundation a contract between the W a k h  
Oil Company, Inc. and the State of Illinois, Division of Architecture artd 
Engineering. This contract is designated No. 6775. The contract is for 
sanitary sewer connections at  Illinois State Penitentiaries, Joliet and Stateville. 
The contract was entered into September 14, 1951, in accordance with Senate 
Bill No. 680. In view of the fact the contract was not completed before the 
close of the biennium, an extension of Senate Bill No. 680 was secured in 
Senate Bill No. 770. The work with regard to this contract was completed 
January 1, 1953, which is, of course, prior to the end of the biennium. The 
certificate of the Division of Architecture and Engineering was issued approving 
work as completed, and on May 19, 1953, a letter was written from Mr. 
Gerding to Mr. Bibb, of the Department of Safety, setting forth this fact, and 
stating that we owed the Walsh Oil Company, Inc. $15,538.97. 

This Department checked with the Auditor’s Office, and it was deter- 
mined that on January 1, 1953, there were sufficient funds remaining in this 
appropriation to pay the amount owed to the Walsh Oil Conipany, Inc. 
However, due to time consumed in processing the bills which were submitted, 
sanic were not approved for payment until after the appropriation had lapsed. 
All bills concerning this contract were submitted before the end of the 
biennium and before the appropriation had lapsed. In checking with the 
Auditor’s Office, it was determined that on January 1, 1953 there was left 
in this appropriation approximately $35,000.00, which, as has been pointt:d 
out before, is substantially in excess of the amount owed the Walsh Oil 
Company, Inc.” 

From the record submitted in this case, it appears 
that the amount of $18,838.97 is now due aiid owing 
claimant by respondent, and the claim in that amouiit 
is hereby allowed. 

. 

I Opinion filed March 25, 1955. 

ELVA JENNINGS PENWELL, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

JOHN TV. PmIm, Attoriiey fo r  Claimant. 
LATHAM CASTLE, Attorney General ; C. ARTHUR 

NEBEL, Assistant Attorney General, fo r  Respondent. 

WORKMEN’S COMPENSATION Am-supplemental award. Under authority 
of Penwell vs. State, 11 C.C.R. 365, claimant awarded expenses incurred for 
nursing care, drugs, etc. for period from February 1, 1954 to December 
1, 1954. 
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TOLSON, C. J. 
Claimant was injured on February 2, 1936 in an 

accident, which arose out of and in the course of her 
employment as a Supervisor a t  the Illinois Soldiers’ 
and Sailors , Children’s School a.t. Normal, Illinois. The 
injury was serious, causing temporary blindness and 
general paralysis. The facts are fully detailed in the 
ca.se of Pewweld vs. State, 11 C.C.R. 365, in which an 
award of $5,500.00 was made to  ckma.nt f o r  total 
permanent disability, $8,215.95 for necessary medical, 
surgical, and hospital services, expended or  incurred 
to and including October 22, 1940, and an annual life 
pension of $660.00. 

Successive awards have been made by the Court 
from 1942 to  and including February 1, 1954, and the 
matter is now before the Court for an award to  and 
including December 1, 1954. 

The record consists of a verified petition, supported 
by original receipts, and waivers of claimant and re- 
spondent. to file statement, brief, and. argument, which 
mere allowed in this case. 

The petition alleges that claimant is still bedfast, 
and requires daily medical and nursing care. It further 
discloses that claimant has incurred expenses in the 
following amounts : 

1. Nursing services .................................................................... --$1,185.00 
2. Board and room for nurses 638.75 
3. Drugs and supplies 217.36 
4. Physician’s services .................................................................. 1,102.50 
5 .  Miscellaneous expenses .......................................................... 96.02 

TOTAL ............... $3,2 3 9.6 3 

From the previous records of this case, it appears 
that the Court has reserved jurisdiction of same from 
year to year to determine the future needs of claimant 
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f o r  additional care, and it further appears that the 
amounts involved were iiecessarily expended fo r  the 
medical care of claimant. 

An award is, therefore, made to claimant f o r  med- 
ical, hospital and nursing care from February 1, 1954 
to  and including December I, 1954 in the amount of 
$3,239.63. 

The Court reserves jurisdiction for  further deter- 
mination of claimant’s need for additional medical care. 

(No. 4523-Claim denied.) 

W. A. MELCHIOR, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed December 18, 1953 

Order filed March 25 ,  1955. 

KORSHAK AND ROTHMAN, AND DRACH AND HOWARTH, 
Attorneys f o r  Claimant. 

NEBEL, Assistant Attorney General, for Respondent. 
LATHAM CASTLE, Attorney General ; C. ARTHCR 

CoNTRAc,rs-compliance with conditions precedent. Where a contrac- 
tor’s right to recover a balance due on a contract depended upon obtaining 
an architect’s certificate showing the amount due, the obtaining of such 
certificate was a condition precedent to any right of action, which condition 
was to be strictly complied with, or good and sufficient excuse shown for 
non-compliance. 

SAivE-acceptance. The mere fact that equipment was, and is being used 
by respondent, does not constitute an acceptance by reason of Article 25 of 
the contract specifications. 

WHAM, J. 
I n  this case W. A. Melchior, claimant, conteiids that 

he is entitled to  payment by respondent of the remaining 
sum due under a construction contract in the amount of 
$3,493.65, which respondent has failed and refused l,o 
pay. Claimant also conteiids that he is entitled to  re- 
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cover an additional sum of $1,062.20 for repairs made 
by him to equipment installed under the contract. 

Respondent, having filed no answer to  the complaint, 
is, under Rule 11 of the Court of Claims of the State 
of Illinois, presumed to  have filed a general traverse, 
or denial of the facts set forth in the complaint, and, 
by virtue of such presumption, respondent denies that 
claimant is entitled to the recovery prayed for. 

The contract involved herein was entered into by 
claimant and respondent on August 17, 1949. The terms 
of the contract provide that claimant shall furnish all 
labor and materials to  fully complete installation of the 
coal handling equipment for the power plant and associ- 
ated utilities at the Lincoln State School and Colony, 
Lincoln, Illinois, in accordance with plans and specifica- 
tions set forth at length in the eontract, and detailed 
drawings furnished by claimant and approved by re- 
spondent. The respondent agrees to pay claimant the 
sum of $19,891.00 for the installation of said system. 
The contract provides that respondent shall make pay- 
ments on account to contractor on his obtaining a cer- 
tificate of payment from the Supervising Architect upon 
furnishing proof of the amounts due f o r  services, labor, 
materials, etc., from time to time due, provided, how- 
ever, that the amount of the payments previous to  the 
substantial completion of the entire work shall not 
exceed 85% of the value of such material and labor as 
estimated by the Supervising Architect, the final pay- 
ment to  be made within thirty days after completion in 
the manner, form and time required by the contract. 

The contract specifically provides that : 
“No payment whatever, or at any time, shall be demanded or due, except 

upon written certificate of the said Supervising Architect, to the effect that 

-6 
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such payments have become due, and such certificates shall in each instance 
be a condition precedent to the right to require payment, and whose decision 
thereon shall be final.” 

Article 8 of the General Conditions of the Contract 
provides that the Supervising Architect shall have gen- 
eral supervision and direction of the work. Article 9 
provides that he shall make decisions on all claims of 
owner, or contractor, within a reasonable time. 

Article 25 provides that the Supervising Architect 
shall issue the certificate of payment upon application 
by contractor when the payment falls due “ o r  such 
amount as he (the Supervising Architect) decides to  be 
properly due ,. Article 28 provides that the Supervising 
Architect may withhold any certificate of payment to 
protect owner from loss on account of defective work 
not remedied until such work is remedied. 

Article 15 provides the contractor shall remedy any 
defects due to faulty workmanship, or faulty materials, 
upon written notice, and paragraph 1018 of the specifica- 
tions provides that he shall correct at  his expense any 
defects of manufacture, or installation, which developed 
within twelve months from the date of final acceptance 
by the Supervising Architect. 

Article 14 provides that, if the Supervising Archi- 
tect and owner deem it inexpedient to correct work not 
done in accordance with the contract, the difference in 
value, together With a fair allowance f o r  damages, shall 
be deducted. Article 35 provides that, if the contractor 
shall neglect to prosecute the work properly, o r  fail to 
perform any provision of the contract, the owner may, 
after three days written notice to the contractor, with- 
out prejudicing any other remedy owner may have, make 
good the deficiencies, and deduct the cost from the pay- 
ment due contractor, “provided, however, that the L3u- 
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pervising Architect shall approve both such action and 
the amount charged to contractor.” 

Paragraph 2055 of the Specifications provides that 
the contractor shall “run all equipment as in actual 
service, and demonstrate that it will perform all func- 
tions as specified”, this test to be run in the presence of 
a representative of the Supervising Architect. It further 
provides that the contractor shall instruct the operator 
regarding the operation and care of the equipment. 

Article 36 provides that, if the contractor persist- 
ently disregards the instructions of the Supervising 
Architect, or otherwise is guilty of a substantial viola- 
tion of any provision of the contract, the owner, upon 
the certificate of the Supervisng Architect that sufficient 
cause exists to  justify such action, may without prejudice 
to any other right or remedy, and after giving the con- 
tractor seven days written notice,. terminate the em- 
ployment of the contractor, and take possession of the 
premises, and of all materials, tools and appliances 
thereon, and finish the work by whatever method he may 
deem expedient. In  such case, the contractor shall not 
be entitled to receive any further payment until the 
work is finished. If the unpaid balance of the contract 
price exceeds the expense of finishing the work, such 
excess shall be paid to  the contractor. If such expense 
shall exceed such unpaid balance, the contractor shall 
pay the difference to the owner. The expense incurred 
by the owner as herein provided, and the damage in- 
curred through the contractor’s default, shall be certified 
by the Supervising Architect. 

These provisions pertaining to action by the Super- 
vising Architect are not uncommon in construction con- 
tracts. They appear in many contracts, both where a 
governmental body is a party, and where private parties 
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are involved. I n  WilZistofi ow Conntracts, Section 794, 
VoI. 3, page 2235, it is stated: 

“Almost all contracts for building or engineering work of any importance 
provide that payment shall be made only when a certificate has been obtained 
from a supervising architect or engineer that the work has been performed 
as required by the specifications in the contract.” 

And on page 2237: 
“Not infrequently, however, the contract requires the certificate of the 

owner’s engineer or makes his decision final as to disputed matters connected 
with the proper performance of the contract, and such provisions :ire 
generally upheld.” 

The purpose of these provisions is clear. In  such 
projects, as is involved herein, the activities are of a 
technical and specialized nature. The knowledge of 
someone technically qualified to  pass upon the per- 
formance of the contractor must be utilized, so as to 
arrive at, as near as possible, a compliance by both 
contractor and owner. 

These provisions are far more than mere formali- 
ties to  be complied with. When the parties to a contra.ct 
agree to such, the power and discretion placed in the 
hands of the Supervising Architect is extensive, and 
the exercise thereof by the Supervising Architect is not 
to be easily overruled, or impeached. His decision is final 
in the absence of either fraud, gross mistake, unreason- 
able and arbitrary action, or a showing that he has 
knowingly and Wilfully disregarded his duty, and re- 
jected or  condemned work, which he knew, or at least 
should have known, fully conformed in all respects to  
the terms of the contract. It is not sufficient to merely 
show that he arrived at a conclusion, which, in the 
opinion of others, was incorrect. The parties to the 
contract are bound by his decisions made in good faith 
when within the power delegated to ‘him. Brownell 
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Implement Company vs. Critchfield, 197 Ill. 61 at  p. 70; 
Blome vs. Wahl-Henius Institute of Fermentology, 150 
Ill. App. 164 a t  pp. 177 and 178; Gilrnore vs. Courtney, 
158 Ill. 432 a t  pp. 437-439; Martinsburg of Potomac Rail- 
road Cornpamy vs. March, 114 U. s. 549, 29 U. s. Su- 
preme Court Reports 255; United States vs. M o o r m m ,  
338 U. S. 457, 94 Law Ed. 256 at p. 259; 110 A.L.R. 137 
at pp. 138-140; Williston on Contracts, Section 797, Vol. 
3, p. 2242. 

In  this case, it is the Supervising Architect, a code 
officer of the State of Illinois, and, as such, a repre- 
sentative of all the people of the state, who owes a duty 
to use his best judgment in such matters as are sub- 
mitted to him under the terms of the contract, both from 
the standpoint of the State of Illinois and the contractor. 
The parties hereto expressly agreed to this procedure. 

It appears from the face of the complaint that 
claimant presented an application for certificate of pay- 
ment to respondent f o r  the balance due under the terms 
of the contract in the amount of $3,493.65, but that the 
Supervising Architect failed, and refused to make and 
authorize the payment. The complaint further alleges 
that claimant furnished all of the labor, material and 
equipment for the complete furnishing and installation 
of the coal handling equipment, and fully completed the 
work in accordance with the terms and provisions of the 
contract. He does not plead either a waiver, o r  an ex- 
cuse, for  the necessity of obtaining the certificate of 
the Supervising Architect, which is, by the terms of the 
contract, a condition precedent to  the recovery of any 
amount due. He does plead, however, that the work was 
accepted by respondent. 

The law is clear that claimant, in order to recover 
on the contract, must both plead and prove a compliance 
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on his part with all of the terms of the contract, including 
the performance of all conditions precedent. The burden 
of proof i s  upon Claimant. Paragraph 674, Wi1Zisto.n O I Z  

Coiatracts, Vol. 3 at pa.ge 1936, states: 

“It is always the duty of the plaintiff in his declaration or com- 
plaint to allege facts sufficient to make out a prima facie cause of action.” 

In  Noyes vs. Gold, 310 Ill. App. at  page 6, the court 
held : 

“The general rule that ;he burden of proof rests on the party having 
the affimiative of the issue is applicable to actions on contracts and the usual 
test employed to determine on which side the burden of proof lies is to ascer- 
tain which party would be entitled to a verdict if no evidence was offered 
on either side of the issue.’’ 

The complaint must allege facts showing a fulfill- 
ment of the condition precedent, or  some excuse for non- 
performance of the condition. In  Feder vs. Midland 
Casualty C o m p m y ,  316 Ill. 552, the court at page 559 
recognizes this principle of pleading, and the reasons 
therefor, a,nd states : 

“The object of a declaration in an action at law is to state the facts 
constituting the plaintiffs cause of action upon which he .relies to recover, 
so as to enable the defendant to prepare his defense and meet the facts alleged 
with appropriate evidence. In order to recover, the plaintiff must prove the 
case alleged in his declaration. It is a primary and elementary principle that a 
plaintiff can recover only on the case made in his declaration. He cannot 
make one case by his allegations and recover on a different case made by the 
proof. (Moss vs. Johnson, 22 Ill. 633; Nenifee vs. Higgins, 57 id. 50; Wabash 
Western Railway Co. vs. Friedman, 146 id. 583.) The defendant has a right 
to know what the plaintiff charges against him in order to properly make his 
defense and to prevent his being taken by surprise by the evidence at the 
trial. (Wubash Railroad CO. VS. Billings, 212 Ill. 37.) It  is a familiar principle 
of pleading that when the consideration of the defendant’s contract is execu- 
tory, or its performance is to depend on some acts to be done or forebo’rne 
by the plaintiff, or on some other event, the plaintiff must aver the fulfillment 
of the condition or show excuse for the non-performance. I Chitty on PZeudirrg, 
320; Peopk vs. Glann, 70 111. 232.” 

This sa.me principle of pleading is recognized in 
contract cases such as the one at bar, wherein, as a 
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condition precedent to  recovery, a certificate of the 
Supervising Architect must be procured prior to final 
payment. The burden of pleading, and proving that 
such certificate mas issued, is upon claimant, or, if it 
was not issued, a waiver of said condition or facts set- 
ting forth a good and sufficient excuse f o r  not procuring 
same must be averred. I n  Mic7zaeZis vs. Wolf, 136 Ill. 68, 
the Supreme Court said a t  page 71: 

“Where, in a building contract, provision is made for the payment of 
the price, or a portion or portions of such price, upon the certificate or certifi- 
cates of the architect in charge of the construction of the building, the ob- 
taining or presentation of such certificate or certificates is a condition precedent 
to the right to require payment, and such condition must be strictly complied 
with, or else a good and sufficient excuse shown for not complying therewith. 
Such compliance with the condition precedent, or excuse for non-compliance, 
must be averred in the pleadings and establishment by the evidence.” 

In  Errad  vs. Columbia Western, Mills, 195 Ill. App. 
14, the court held in an abstract decision a t  page 16: 

“Where a contractor’s right to recover a balance due on a building 
contract depended upon obtaining an architect’s certificate showing the 
amount due, the obtaining of such certificate was a condition precedent to any 
right of action, which condition was to be strictly complied with, or good and 
sufficient excuse shown for non-compliance.” 

In  Havt vs. Carsley Mawufacturing Co., 221 Ill. 444, 
the court said at page 446: 

“The true rule is this: ‘though an excuse for not performing a condition 
is for some purpose equivalent to performance, yet it is not the same thing, 
and therefore in pleading, performance must never be averred by a party 
who relies upon an excuse for not performing, but he must state his excuse.’ 
Coke on Littleton, 304; Langdell on Contracts, sec. 175; I Chitty’s PI. (14th 
Am. ed.) 340; Coult VS. Miller, 10 Cush, 49; Palmer vs. Sawyer, 114 Mass. 1;  
Speoke vs. Shepard, 6 Har. and John, 81; Michaelis vs. Wolf, 136 111. 68; 
Parmly vs. Farrar, 169 id. 606; City of Peoria vs. Fmin-Barnbrick Construc- 
tion Co., id. 36.” 

The Supreme Court in the case of Ci ty  of Peoria 
vs. Pruin,-Bmnbrici% Construetiow Co., 169 Ill. 36, said 
at  page 39: 
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“We think there is abundant authority for the rule that, when work IS 
done under a contract, as was the case here, the plaintiff can only recover 
therefor when he has fully or substantially performed the candltions precedenit 
to his right of recovery as stated in the contract, or also averred and proved a 
sufficient excuse for his non-compliance with its conditions. (Michaelis d s .  
WoZf, 136 Ill. 68; Barney vs. Gibs, 120 id. 154.)” 

See also the cases of Brownell Implement C o m p m ~ y  
vs. Critchfielcl, 197 Ill. 61 at  pp. 70-71; Victory Cabinet 
Company vs. Insuramce Compmay, 183 I?. 2(d) 360 at 
p. 364; Martinsburg & Potomac Railroad Compaiq vs. 
March, 114 U. S. 549, 29 U. S. Supreme Court Reports 
255; and United States  vs. Moorman, 338 U. S.  457, 94 
Law Ed. 256 a t  259, which cases recognize the above 
stated rule of law. 

The only possible grounds appearing in the coni- 
plaint in this case upon which claimant might reasonably 
be held to allege an excuse for  the non-fulfillment of the 
condition precedent is the allegation charging accept- 
ance of the work, We do not hold, as a matter of law, 
that under this contract such acceptance would or  would 
not be a waiver of such a condition precedent, or an 
excuse f o r  the non-procurance of the architect’s certifi- 
cate, but, even if it is the law that such would constitute 
a waiver,or excuse, the respondent has denied that the 
work was accepted. Upon this issue, we have considered 
the evidence in an attempt to ascertain whether claimant 
has borne the burden of proving such an acceptance, 
and find that he has not. 

The facts concerning this particular question are 
these : 

In December of 1950 the fuel conveying equipment 
was installed, but could not go into operation at that 
time as electric power was not then available. I n  Julie 
of 1951, after the electric power had been provided, a 
test of the equipment was run by claimant’s agent, Mr. 
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Theodore Stoffregen, in the presence of Mr. VanValken- 
berg, Superintendent of Construction for  the State of 
Illinois. This test consisted of operating, said coal con- 
veying system f o r  a period of approximately twenty 
minutes according to testimony offered on behalf of 
claimant; the system operated satisfactorily for that 
period of time, and Mr. Stoffregen requested Mr. Van- 
Valkenberg to sign an acceptance of said equipment, 
which he did not do. Mr. VanValkenberg testified that 
he informed Mr. Stoffregen that he would not accept the 
work at  that time, since it had not been painted. Mr. 
VanValkenberg further testified that the “dry run” at  
that time was not in accordance with the specifications 
required by the state, and that “we requested a later 
dry run”. 

In the month of September, 1951, respondent’s agent 
requested claimant to send a man to check the installa- 
tion before putting it into daily operation. This was 
after claimant had made application for a certificate 
of final payment in August. Claimant, in accordance 
with the request, sent Mr. Charles P. Reid, a superin- 
tendent and millright foreman, to check the equipment. 
Re  spent several days at the Lincoln State School, and 
a controversy has since developed between claimant and 
respondent as to whether or  not certain damages to the 
equipment was the result of negligence of an agent of 
respondent. This, however, is not material in regard to  
the question of acceptance, and we will not extend this 
opinion by a discussion of that point at this time. 

After the equipment was repaired, and a test run 
made, Mr. Reid had a conversation with Mr. VanValken- 
berg on October 9, 1951-no-one else being present. Mr. 
Reid states that Mr. VanValkenberg promised to sign 
an acceptance of the job, but that he did not do so, and 
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Mr. Reid left without the signed acceptance, or, as he 
describes it, the “release’ ’. Mr. VanValkenberg testified 
that he never signed the acceptance, although he told 
Mr. Reid that he might accept it, if it would work. H e  
further testified that he would have to see it in operation 
f o r  a longer period of time than the test run on October 
9. He then testified that the equipment shortly thereafter 
broke down again. 

There is voluminous correspondence in evidence 
between the Supervising Architect’s office and claimant 
concerning the condition of this equipment between 
October 9, 1951, and the time of filing of suit. At 1-10 
time did the Supervising Architect, or any agent of the 
state, sign an acceptance of the work, or  verbally state 
an acceptance. On the contrary, respondent specifically 
refused to accept it. Respondent’s contention, as ex- 
pressed by various letters from the Division of Archi- 
tecture and Engineering, was to  the effect that the coal 
handling system was still unsatisfactory after several 
attempts on the part of respondent to  adjust it, and that 
several buckets on the elevator kept tearing loose, and 
demanded that claimant take the necessary steps to 
place the system in satisfactory operating condition ac- 
ceptable to  the state. Claimant contended by his letter 
of Janua.ry 9, 1952, in reply to  this demand, that re- 
spondent’s manner of operating the system was to blame, 
rather than the construction thereof, and stated that he 
would do no further work on the system until final pay- 
ment was made. This was then, and is now, the basic 
disagreement between the parties. It is apparent from 
the testimony that claimant has not proved an acceptance 
on the part of the respondent. 

The mere fact that the equipment was, and is being 
used by respondent, does not constitute an acceptance 
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by reason of Article 25 of the Specifications, a part of 
the contract, which states in part that: “No certificate 
issued nor payment made to  the contractor nor partial 
or entire use or occupancy of the work by the owner 
shall be an acceptance of any work o r  materials not in 
accordance with this contract. ” Regardless of which 
party is right o r  wrong concerning the reason fo r  the 
defective operation of the equipment, it appears to us 
from the evidence there was no intention upon the part 
of respondent to accept the work, and same has not been 
accepted. 

No other waiver, o r  excuse f o r  the necessity of ob- 
taining the architect’s certificate, if such waiver or  excuse 
exists, has been pleaded by claimant, who has the burden 
to do so. He can rely only upon the grounds of waiver 
or excuse, if any, which he has pleaded. In Feder vs. 
Midland Casualty Company, supra, the court at page 
559 said: 

“In order to recover the plaintiff must prove the case alleged in his 
declaration. It is a primary and elementary principle that a plaintiff can re- 
cwer only on the case’made in his declaration. He cannot make one case by 
his allegations and recover on a different case made by the proof.” 

Inasmuch as claimant admits by his pleadings that 
no certificate was procured from the Supervising Archi- 

tect, and, since he has failed to prove an acceptance of 
said fuel conveying system under the terms of the con- 
tract, we are compelled to  hold that claimant, under the 
issues of this case as it now stands, is not entitled to 
recover at  this time. 

I f  there exists no waiver of the condition precedent 
requiring procurance of the architect’s certificate, or 
an excuse for the failure of obtaining the certificate, 
then such suit is premature, and both parties must look 
to the contract for further directions. 

1 
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If, however, claimant relies upon such a waiver, o r  
excuse, then he has not asserted it by his pleadings, o r  
otherwise made his contention known. He has filed no 
brief and argument, and this Court does not intend to 
speculate upon what, if any, grounds of waiver o r  excuse 
claimant might rely. To do so would require that we 
become advocates for both parties a t  the same time, 
which is foreign to the exercise of the judicial process. 

I n  view of the above, it is impossible for this Court 
to render a decision upon the merits of this case at  the 
present time. We do not, however, intend to forever 
preclude either party, and, in order to protect the rights 
of both claimant and respondent, so that a final decision 
upon the merits may eventually be had, we are denying 
the claim at this time for the reasons stated herein, and 
with the express understanding that such denial shall 
not operate as a bar to any further appropriate action 
in this case, nor will it bar the filing of other actions b:y 
either party. It is further our express holding that this 
decision and order is not a final determination against 
either claimant or respondent under iection 17 of the 
Court of Claims Law. 

I n  the exercise of the inherent power of this Court 
to give effect to its orders, we specifically provide, but 
not by way of limitation, that claimant may file amended, 
additional or supplemental pleadings in this action with- 
in sixty days from the filing of this opinion, without the 
necessity of obtaining further leave ; that respondent 
may thereupon file appropriate pleadings within thirty 
days after the filing of such amended, additional or sup- 
plemental pleadings; that this case shall be reassigned 
to a commissioner for the taking of further evidence 
upon the request of either party, if such request be made 
to this Court within the next succeeding session of the 
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Court after the case is a t  issue upon the amended, addi- 
tional or supplemental pleadings. It is the further order 
of this Court that there shall be no waiver of brief and 
argument by either party hereto, and that Rule 19 of 
the Rules of the Court of Claims, as amended on Novem- 
ber 10, 1953, shall be complied with by both parties in 
any future action taken by either in this case. 

ORDER 

This cause coming on f o r  hearing before the Court 
on this 25th day of March, 1955, upon the Court’s own 
motion to dismiss f o r  want of prosecution; 

And it appearing to the Court that no additional 
or supplemental pleadings have been filed by claimant 
by virtue of authority granted by the Court in its 
opinion filed December 18,1953, and numerous extensions 
of time thereafter granted; 

IT Is, THEREFORE, ORDERED AND ADJUDGED that this 
cause be and the same is hereby dismissed for want of 
prosecution, subject, however, t o  so much of the reserva- 
tion contained in the original opinion, namely, that claim- 
ant is not to be precluded from filing a claim in respect 
to the matter involved herein if and when a cause of 
action accrues under the law as announced in said 
opinion. 

(No. 4626-Claimant awarded $481.78.) 

WALTER N. CLARK, Claimant, vs. STATE OF IUINOIS, Respondent. 
Opinion fkd M&ch 25, 1955. 

GATES W. CLANCY, Attorney f o r  Claimant. 
LATHAM CASTLE, Attorney General ; MARION G. 

TIERNAN, Assistant Attorney General, fo r  Respondent. 
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ILLINOIS NATIONAL GUARD-negligence. Evidence established that 
driver of army vehicle was negligent in not keeping his vehicle under control, 
and claimant is entitled to an award. 

WHAM, J. 
This case involves an action by claimant to recover 

damages to his automobile when struck by an army 
truck, driven by, and under the direction and control of 
Master Sergeant Joseph G. Leak, member of the 178th 
Infantry, 178th Regimental Combat Team, Illinois Na- 
tional Guard. The collision occurred on the 22nd day of 
December, 1953, in Chicago, Illinois. 

The amount prayed f o r  by claimant is the sum of 
$508.15, which is the amount of the repair bill. The col- 
lision loss on claimant’s vehicle was insured by the 
Hartford Fire 1nsura.nce Company on a $25.00 deductible 
basis, and, therefore, its interest in this matter is $483.15, 
and claimant’s interest is in the amount of $25.00. 

The facts appearing from the record are as follows: 
On the 16th of November, 1953, Walter N. Clark was 
driving a 1950 Ford motor vehicle in a westerly direction 
on 39th Street in Chicago, Illinois. Master Sergeant 
Joseph Leak, as a member of the Illinois National Guard 
of the State of Illinois, was likewise driving a truck, 
owned and operated by the National Guard of the Stale 
of Illinois, in a westerly direction on said street. The 
collision between the two vehicles occurred at  the inter- 
section of 39th and Morgan Streets, which last men- 
tioned street runs in a northerly and southerly direction. 
Morgan Street is a four lane highway, while 39th Street 
is a six lane highway. Traffic control lights were located 
at the intersection. The collision occurred at  approxi- 
mately 2:OO P. M. The pavement was dry, and the 
weather was clear. 

- 
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Claimant was alone in his vehicle, and, as he ap- 
proached the said intersection, the lights turned an 
amber color indicating a stop. Claimant testified that he 
was in the middle lane of the three westbound lanes, and, 
to his right, as he approached the intersection, was a 
motor bus, and slightly ahead and to his left was a large 
tractor-trailer. The tractor-trailer ’s turn signals were 
being operated to indicate a left turn in a southerly 
direction down Morgan Street. Claimant stated that he 
had brought his motor vehicle to a complete stop at the 
intersection when his motor vehicle was struck by the 
National Guard truck from the rear. Claimant testified 
that he had applied his brakes several times before 
coming to a stop, and that his brake lights were working. 
Claimant further testified that his motor vehicle was 
knocked across the intersection by the impact, and was 
brought to  a halt along the north curbing of 39th Street, 
west of Morgan Street, and’ 50 to 60 feet from the point 
of impact. The physical evidence indicates that there 
was a deep dent across the middle of the trunk of claim- 
ant’s automobile. 

Claimant further testified that following the accident 
Master Sergeant Leak stated to  him “I just didn’t see 
you in time”. This testimony is uncontradicted by 
Sergeant Leak. 

Sergeant Leak testified that he was driving in a 
westerly direction in the third lane nearest the double 
center line. As he approached Morgan Street, the light 
turned amber. He was traveling 15 to 20 miles per hour. 
According to Sergeant Leak, claimant suddenly swerved 
his automobile from the middle westbound lane into 
the lane directly in front of Sergeant Leak’s truck, just 
as the vehicles approached Morgan Street. 
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Upon cross-examination, Sergeant Leak testified 
that the first time he saw claimant’s vehicle was when 
it left the middle lane, and swerved into the lane in 
which he was traveling. At that time he was approxi- 
mately 20 to  25 feet from Morgan Street, and was travel- 
ing 20 to  25 miles an hour. The light at the intersection 
of 39th and Morgan Streets, facing the parties, was 
amber. Leak stated that he did not notice the semi- 
trailer truck or  the bus at the intersection. Leak testified 
that the point of impact was 8 to 10 feet east of the 
Morgan Street intersection, and that at the time of the 
impact he was going 10 to  15 miles an hour. He applied 
his brakes when he became aware of the impending 
collision. He left no skid marks. He stated that the 
Clark automobile was coming to  a stop, and made a dead 
stop in front of him when the collision took place. 

From the facts and circumstances in this case, we 
feel that claimant has established a case of liability 
against respondent. The evidence establishes to our  
satisfaction that Sergeant Leak was negligent in not 
maintaining his truck under sufficient control, as he 
approached the intersection, to avoid hitting claimant’s 
vehicle. The automobile of claimant was hit with suffi- 
cient force to knock it 50 or 60 feet. According to 
Sergeant Leak’s testimony, he did not see Clark’s auto- 
mobile in sufficient time to avoid hitting it. According 
to the testimony of claimant and Sergeant Leak, claim- 
ant’s vehicle was stopped at the time of the collision. 
I n  those respects wherein the testimony is conflicting, 
it is our impression that claimant’s version of the acci- 
dent is more convincing. The Commissioner, who pre- 
sided at the hearing, and had the opportunity of ob- 
serving the witnesses, as they testified, came to the same 
conclusion. 
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When a person approaches an intersection, he must 
exercise due care and caution in respect to  vehicles in 
front of him, particularly when the traffic signals indi- 
cate a required stop. It appears from the testimony 
that Sergeant Leak did not have his vehicle under suf- 
ficient control, nor was he keeping a proper lookout. 

Claimant should, theref ore, recover against re- 
spondent. 

The repair bill, admitted into evidence, established 
a total amount of $508.15 expended in repairing the 
automobile of claimant. Claimant testified, however, 
that a portion of the repairs, amounting to  $26.37, was 
not occasioned by the collision in question, but that the 
balance of the repair bill was. Therefore, the total 
amount of damages established by evidence is $481.78. 

It is, therefore, the judgment of this Court that the 
claim be allowed as follows: To Walter N. Clark the 
sum of $25.00; and to  the Hartford Fire Insurance Com- 
pany the sum of $456.78. 

(No. 4232-Claimant awarded $602.25.) 

KATHRYN A. DOWNEY, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion filed April 21, 1955. 

ENSEL, MARTIN, JONES AND BLANCHARD, Attorneys 

LATHAM CASTLE, Attorney General ; C. ARTHUR 

for Claimant. 

NEBEL, Assistant Attorney General, for Respondent. 

WORKMEN’S COMPENSATION Aw-supplemental award. Pursuant to 
Down? vs. SfQfe, 20 C.C.R. 232, a supplemental award will be made. 

TOLSON, C. J. 
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This matter comes before the Court upon. the sup- 
plemental complaint of Kathryn A. Downey, which was 
filed on March 19, 1954. 

On October 21, 1948, claimant, Kathryn A. Downey, 
while employed in the office of the Secretary of the State, 
fell on a stairway, and sustained serious injuries t o  her 
back. On March 9, 1951, the matter was before the 
Court, and an award was made to  the said claimant for 
medical and hospital expenses. (20 C.C.R. 232.) The 
Court specifically reserved jurisdiction of this case for 
further orders as from time to time might be necessary. 

Since October 16, 1950, chimant has incurred addi- 
tional expenses for medical and hospital care, medicines, 
and transportation charges. 

This proceeding was heard by Commissioner Jones, 
and the following items of expense were admitted in 
evidence : 

Johnston Surgical Supply Company $ 37.50 
Dr. Barbara A. Pleak . .. 15.00 
Springfield Rural Urban Clinic 173.7'5 
St. John's Hospital (pKysica1 therapy treatments) 172.00 

Medicinal Supplies ... . 7.00 
Pharmacy . . 12.00 
X-Ray . 15.00 

Other Medicines ............................................................................ 31 .OO 
Transportation to Offices and Hospital .. 139.00 

. .  

. .  

. .  

~ 

Total .. $602.~!5 

There was no dispute as to  the said items, and, since 
no Departmental Report was offered, it was the rec- 
ommendation of the Commissioner that the claim be 
allowed. 

Harry L. Livingstone of Springfield, Illinois was 
employed to take and transcribe the testimony a t  the 
hearing, and has submitted charges for such services in 
in the amount of $48.80. 
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An award is, therefore, made to  Kathryn A. Domey 
in the sum of $602.25. 

An award is hereby made in favor of Harry L. 
Livingstone in the amount of $48.50 for  court reporting 
services. 

Jurisdiction of this case is specifically reserved fo r  
such further orders, as from time to  time may be neces- 
sary. 

This award is made subject to  the approval of the 
Governor, as provided in Section 3 of “An Act Con- 
cerning the Payment of Compensation Awards to  State 
Employees ”. 

(No. 4560-Claimant awarded $750.00.) 

JOHN W. MARTIN, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed April 21 ,  1955 

EDWARD F. O’MALLEY AND JOHN 5. DRISCOLL, Attor- 

LATHAM CASTLE, Attorney General ; C. ARTHUR 

neys f o r  Claimant. 

NEBEL, Assistant Attorney General, for Respondent. 

HIGHWAYS-negligence. Evidence showed that driver of respondent’s 
truck was negligent in not allowing a semi-trailer to proceed before trying to 
pass claimant’s parked truck. 

DAMAcEs-covenant not t o  sue. Where claimant has executed a covenant 
not to sue, the amount received under such covenant will be taken into con- 
sideration in the award for damages. 

FEARER, J. 
On July 20, 1953, claimant filed his complaint fo r  

personal injuries in this Court. The claim grew out of 
an accident, which occurred in the City of Collinsville, 
Madison County, Illinois, on August 11, 1952, somewhere 
between the hours of 9:30 and 9:45 A.M. Claimant, on 
said date, was employed by the Associated Retailers, 
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who operated a delivery service out of St. Louis, Mis- 
souri, and his duties consisted in assisting the driver i o  
arrange and deliver parcels. 

On said date, Robert Povilat was employed by the 
State of Illinois as a temporary equipment operator in 
the Division of Highways, and was driving at said time 
a 1941 two and a half ton International dump truck. 

At the time of the accident, Robert Povilat was 
acting within the scope of his employment, and as an 
agent and servant for respondent. On the morning in 
question, he had driven to  the Highway Garage at  
French Village, a distance of approximately ten miles 
from Collinsville, for the purpose of getting wrenches 
and supplies for  doing certain maintenance work. Riding 
with Mr. Povilat were two assistants, who did not testify 
at the time of the hearing before the Commissioner. 

The undisputed facts are that it had been raining 
the morning of the accident, the pavements were wet, 
and at the time of the accident it was still misting. As 
respondent’s truck was being driven into Collinsville 
on U. S. Highway No. 40, which was also known as St. 
Louis Road, and traveling in a northerly direction in 
a residential zone, there was parked a few inches from 
the curb, facing in a northerly direction, a 1950 Dodge 
panel ton and a half truck, which was a delivery truck 
owned by the Associated Retailers. This truck was parked 
in front of the residence at  718 St. Louis Road, where 
a delivery was being made. At the time of the accident, 
claimant was facing south, standing inside of the truck 
rearranging parcels for delivery. 

St. Louis Road, upon which the panel truck was 
parked, and respondent’s truck was being driven, is a 
four lane highway. As respondent’s truck approached 
the panel delivery truck, there was a semi-trailer truck 
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coming from the north and traveling south, which re- 
spondent’s witnesses testsed was traveling in the center 
of the street. As the driver of respondent’s truck was 
passing, or  attempting to pass the panel truck parked 
by the curb, the semi-trailer truck, traveling in a south- 
erly direction towards the center of the street, made it 
appear that respondent could not pass safely. When 
within seventy-five feet of the panel truck, Povilat ap- 
plied the brakes on respondent’s truck causing it to veer 
to the right a few feet, so that the middle portion of the 
truck struck the panel portion on the left side of the 
truck parked at the curb, throwing claimant against a 
metal seat in the front part of the panel truck. 

Mr. Povilat, the only witness, and the driver of 
respondent’s truck, testified that, where the panel truck 
was parked, the street was straight, and you could see 
a distance of at  least six hundred feet in either direction. 
He testified that he had driven the said truck that morn- 
ing .since about 8:OO A.M., and had had occasion to  
use the brakes several times, and that they had not 
grabbed or caused the truck to  veer in either direction, 
but that the truck had been sitting out in the rain all 
of the night before. 

From the evidence, it is apparent that Mr. Povilat, 
the agent driving respondent’s truck, was guilty of 
negligence in not allowing the semi-trailer truck to pass 
the panel truck, parked at  the curb, before he pulled 
respondent’s truck to within seventy-five feet of the 
panel truck, and then attempted to pass; and, seeing 
that he could not pass safely, he applied the brakes. It 
is apparent to us that the proximate cause of claimant’s 
injuries was the poor judgment of the driver of re- 
spondent’s truck in driving as close as he did to  the 
panel truck in which claimant was standing, and did 
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not do what an ordinarily careful person would have 
done under the same or similar circumstances, as the 
distance which the said truck veered mas only about two 
feet. 

There was nothing that claimant could do to avoid 
this accident, as he was standing inside of the truck, 
and could not see cars coming in either direction. The 
truck in which he was standing was parked within a 
very few inches of the curb, and, from the record, it 
was an area o r  zone in which parking could be made on 
either side of the street. This was a street at least forty 
feet in width, being a four lane highway, and probably 
was wider. However, there is nothing in the record to 
indicate the exact width of the street from curb to curb. 

From a factual and legal situation, we find no prob- 
lem in arriving at  our decision as to the right of re- 
covery. The only question that presents itself is the 
question of the amount of the award. 

On the day of the accident, claimant was taken to 
the office of Dr. Robert Breaves, a practicing physician 
in Collinsville, who recommended that X-Rays be taken 
of claimant’s neck, and also prescribed medication. 
However,_Dr. Breaves did not testify. Claimant waited 
a couple of days, and then went to Dr. Kane, a practicing 
physician in East St. Louis, who sent him to  Dr. Kilian 
Fritsch for X-Rays. Dr. Bihss took several X-Rays at 
the request of Dr. Fritsch. Claimant first saw Dr. Fritsch 
on August 15, 1952, and continued under his care until 
March of 1953. 

Dr. Fritsch testified that he was a Specialist in Bone 
and Joint Surgery, and that he first saw claimant on 
August 15, 1952, and prescribed the taking of X-Rays. 
His examination at that time revealed that Mr. Martin, 
the claimant, held his neck rigid and stiff, as there was 
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no motion in his neck; and that he referred to  pain 
in his shoulders. Claimant gave him the history of 
the automobile accident on August 11, 1952, which was 
four days prior to  his examination. At that time there 
was about ten degrees of flexion of the neck, with no 
extension at  all. He prescribed medication f o r  pain 
and application of hot towels, it being his opinion that 
he had sustained some injury to  the bone structure in 
his neck, or a dislocation, which was confirmed by 
X-Rays. In  reading the X-Rays, there was a subluxation 
of the third cervical vertebra on the fourth. When 
claimant returned on the 18th day of August, three days 
after his first visit, Dr. Fritsch ordered that he wear 
a head sling, which was prescribed for  the neck traction 
to  be used at home. This he continued to  wear, and 
remained under the doctor’s care until he was fitted 
f o r  a Thomas collar. Subjective findings were that there 
was tenderness in the neck, and limitation of motion 
in the neck. Claimant complained of tenderness, and 
pain in the arms, shoulders and neck. I n  the month of 
October, claimant still had pain in his shoulders, and 
the doctor applied ethyl chloride, and ordered that he 
wear shoulder braces, which were equipped with a strap 
across the front to  pull the shoulder blades together, 
so as to absorb the strain off of the rhomboid muscles. 
Also, in the month of October, 1952, an injection of 
novocain was made between the shoulder blade and 
spine. At that time he was still wearing the collar. In 
the latter part of October, 1952, when the doctor next 
saw him, claimant had lost about forty pounds, and was 
still wearing the shoulder braces and the Thomas collar. 
At  that time he found that the pain in his arm had al- 
most cleared up, but that he still had trouble sleeping 
nights, and was still taking medication for pain and 
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sleep, particularly to relax the muscle spasm. He was 
again seen by the doctor on November 4, 1952, and therie 
was still limitation of motion in the neck. He again 
complained of occasional pain in his right arm, and of 
trouble sleeping at night. Claimant was advised to wear 
a towel around his neck at  night, and to take off the 
collar while sleeping. 

He was next seen on November 18, and at  that time 
was advised that he could return to work. Claimant 
returned to the doctor on November 24, and stated that 
he had tried to return to work, but was unable to  con- 
tinue, because of the jolting of the truck, which caused 
pain in his neck and shoulder. The doctor manipulated 
his neck at that time, and prescribed that he continue 
to wear the Thomas collar, and sleep with a towel around 
his neck at  night. 

He was next seen on December 9, and was found 
to be somewhat better. He was advised to increase the 
use of traction from two to three times a day, because 
of the pain in his back, and he was put on a schedule 
of rest for both morning and afternoon. 

On December 16, his condition was improved, and 
he was going part of the time without the Thomas collar. 
He still continued to wear the shoulder braces, and was 
still taking medication. He was seen again in January 
of 1953, and appeared t o  be much better. He was not 
wearing the Thomas collar, but still had not returned 
to work. In February of 1953, he was released to return 
to work. He came back to the office in March of 1953, 
and stated that he still could not work, but that he was 
much better, although his neck still bothered him, and 
he had trouble with his shoulders. This was the last 
time that he was seen by the doctor. 
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The doctor testified that he saw John Martin ap- 
proximately seventeen times, and that he had rendered 
a bill for his services in the amount of $120.00. He was 
asked to  render an opinion, based upon his findings, as 
to permanency, particularly residual disability, and 
answered that ‘ ‘ Claimant would have some permanent ’ ’. 

On cross-examination, he referred to  the subluxation 
as being a slight dislocation; that he didn’t find any 
fractures, and found very little evidence of arthritis ; 
that the fourth cervical vertebra, which is above the 
shoulder, was out of place, and that it was probably a 
pressure on the nerve between the fourth and fifth 
cervical vertebra, which caused the pain in claimant’s 
shoulder. He stated that there was a marked muscle 
spasm when claimant first came to him, which had im- 
proved, and that claimant had fairly good motion of 
the neck. Upon examination, he found no bruises or 
marks on claimant’s neck or back, and no external signs 
of any other injuries. He further testified that, when 
claimant came into his office for the last time, he was 
seen by his associate, Dr. Hill, and that the only thing 
he knew about this visit was that claimant had stated he 
still could not work. 

The only special damages testified to are as follows: 

Dr. Kilian Fritsch, medical bill ..... $120.00 
Dr. F. E. Bihss, for X-Rays .. .... 70.00 
Thomas collar ... 25.00 
Shoulder braces ._ 6.63 
Head sling ........................................... 8.35 

Total ....... - ......... $230.48 

I n  regard to  loss of earnings, it is rather difficult 
to  arrive at  an accurate figure. Claimant testified that 
he was earning $65.00 a week, in addition to overtime. 
Ten hours a week overtime at $2.00 an hour would 



f 

186 

amount to $85.00 a week. He stated that he did not 
work overtime every week, but on the Saturdays that 
he worked, in addition to his regular work, he earned 
an additional $20.00, making his total earnings f o r  the 
week the sum of $85.00. 

On page 16 of the transcript, there is a summary 
of claim f o r  loss of earnings, wherein claimant testified 
that for a period of four and a half months he did not 
work f o r  anyone else, that he was not able to  work at  
all, and that by lifting he experienced pain in his 
shoulders and neck. Between August 11, 1952 and 
March, 1953, which was the last time that he saw the 
doctor, he had been-out of employment f o r  28 weeks. 
However, during that time he worked f o r  a period of 
four weeks. His wages varied between $65.00 and $110.00 
a week, depending upon overtime. 

On cross-examination, claimant contended that he 
was not employed at the present time, and that he! had 
not been employed since the date of the accident, ex- 
cept for the four week period. On further cross-examina- 
tion, claimant gave his address as Route 1, Patton, 
Missouri, and stated that he was living on a 160 acre 
farm, which he owned, and that his wife was operating 
a tavern. He further stated he had been working in 
the tavern f o r  his wife since the accident, but did not 
receive regular pay, and that he had another man living 
on the farm to  take care of the livestock. He did state 
that he was able to  do work in the tavern since the date 
of the accident. 

At the time of the hearing, claimant gave his age 
as 41 years. 

There was introduced in evidence as respondent’s 
exhibit No. 1, a covenant not to  sue in the amount 
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of $2,000.00, signed by claimant and his wife, and given 
to Robert Povilat, the driver of respondent’s truck. 

As was stated previously, it is our opinion that 
there is no question as to  the liability of respondent. 
However, there is some question in our minds as to 
the loss of earnings, and clzimant7s ability to work 
from the date of the accident. His testimony that he 
had been assisting his wife in tending bar in her tavern 
should be taken into consideration, even though he testi- 
fied that his wife had not paid him for services rendered. 

I n  arriving at the amount of the award f o r  claimant, 
we are taking into consideration the amount previously 
paid to  him, as represented by the covenant not to  sue, 
which was executed on April 22, 1953, wherein $2,000.00 
was paid to claimant, and it is our opinion that an award 
should be made in addition thereto in the sum of $750.00. 

(No. 4577-Claim denied.) 

CLYDE LOVIN, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed April 21, 1955. 

WILLIAM D. HANAGAN, Attorney for Claimant. 
LATHAM CASTLE, Attorney General ; C. ARTHUR 

NEBEL, Assistant Attorney General, for Respondent. 
STATE INsTITuTIoNs-negZig~nce. It  would impose an unreasonable 

burden upon hospitals to provide an attendant to watch a volunteer patient, 
who was not suffering from a mental illness, to ascertain that he did not 
harm himself while engaged in the simple task of dusting a wall. 

TOLSON, C. J. 
On July 26, 1953, Clyde Lovin, while a volunteer 

patient at the Anna State Hospital, suffered an injury 
to his left hand. On October 6, 1953, he filed his com- 
plaint against the State of Illinois, alleging he was 
injured due to the negligence of a state employee. 
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The record in this case consists of the following: 
complaint, Departmental Report, transcript of evidence, 
statement, brief and argument of claimant, statement, 
brief and argument of respondent, reply brief of claim- 
ant, and Commissioner’s Report. 

The facts of the case are as follows: 
Claimant, Clyde Lovin, was admitted to the Anna 

State Hospital on August 26, 1952, as a volunteer pa- 
tient. He was classified as a “Sociopathic Personaliiy 
Disturbance, Dyssocial Reaction’ ,. This was his third 
admission to the hospital. The previous two admissions 
were by committal of court. 

On July 26, 1953, claimant was engaged in dusting 
a wall in the ward, and in so doing he placed his lef t  
hand into the frame of a hinged door, which a state 
employee, Lula Lambert, had opened to count out seven 
patients, who were reporting for a work detail. The door 
was equipped with an automatic closing device, and, not 
knowing that the patient had put his fingers between 
the door and frame, she permitted the door to close and 
shut automatically. As a result, the first two fingers of 
claimant’s left hand were injured. Claimant’s injuries 
consisted of the loss of the finger tips and nails of the 
index and middle finger. His hand was treated by. an 
attending physician at the hospital, and claimant shortly 
thereafter served a fifteen day notice on the Superin- 
tendent of the Institution and was discharged. 

leging negligence on the part of Lula Lambert, a state 
employee, in failing to notice that claimant was working 
in the vicinity of the door in question; and the second 
alleging wilful and wanton conduct on the part of Lula 
Lambert. Nothing in the record supports the second 

/ The complaint consists of two counts-the first a3- 
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count charging wilful and wanton conduct, and the 
Court, on its own motion, does hereby dismiss it. 

Complainant seeks damages in the amount of $2,- 
500.00, and alleges that he has been forced to spend 
large sums for medical treatment, and will be required 
to spend large sums in the future for further treatment. 
In  this regard, it appears from the transcript that claim- 
ant was treated five times by a Mt. Vernon physician 
after his discharge from the hospital, and that the 
total medical bill amounted to $14.00. This bill was not 
paid by claimant, but was, in fact, paid by the office of 
general assistance of Mt. Vernon township. 

Claimant, therefore, to recover must establish 
negligence on the part of respondent, and prove that he 
was not guilty of contributory negligence. 

At this point, it should be noted that claimant was 
a voluntary patient. He was not diagnosed as suffering 
from a mental illness, such as that it could be said, he 
was incapable of being guilty of contributory negligence. 

Respondent argues that claimant has failed to es- 
tablish negligence by a preponderance of the evidence, 
and that, in fact, by placing his hand into an open door, 
claimant was guilty of contributory negligence. 

Claimant argues in his brief that the Court of Claims 
Act should be construed so that the words “Sovereignty” 
and “Charity” would be eliminated as a defense to 
any action in the Court of Claims, and, therefore, the 
degree of care required at  the Anna State Hospital would 
be the same degree of care as that required in a private 
profit-making hospital. 

Without passing on this theory advanced by claim- 
ant, the Court has examined some of the cases cited by 
claimant, and, in particular, the case of Simmons vs. 
South Shore Hospital, 340 Ill. App. 153,91 N.E. (2d) 135. 
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In  this case, the administrator of the estate of Martin 
Simmons brought suit against South Shore Hospital for 
the wrongful death of Martin Simmons, while he was 
a patient a t  said hospital. The patient had a previous 
record of heart trouble, and had been taken to the X-Ray 
room for pictures. Thereafter, he was placed on a hos- 
pital cart by a nurse, who left him alone f o r  a few 
minutes. He fell from the cart, and sustained a broken 
femur and other injuries, and died a short time there- 
after. 

At the close of the case, the trial court directed a 
verdict for defendant, because of a failure to prove 
negligence, and, on appeal, the Cour t  said: 

“Defendant owed Martin Simmons the duty of protection, and was 
bound to use such reasonable care as his known condition required, but was 
not an insurer of his safety. Maki vs. Murray Hospital, 91 Mont. 251, 7 
P. (Zd), 228, 233; 41 C.J.S., Hospitals 8, pp. 349, 350. 

W e  must not shut our eyes to obvious consequences of imposing un- 
reasonable burdens upon hospitals. Under a logical extension of plaintiff’s 
view, the technician would not have been free to place the films in the tank 
in the dark room off the laboratory without being negligent, for she would 
not then have been in a position to prevent Simmons from falling. W e  think 
that all reasonable minds should and would agree that the answer to the 
precise question is that defendant had no obligation not to leave Simmons 
for about two minutes under the circumstances. Our conclusion is that the 
trial court did not err in directing a verdict.” 

In  the instant case, it would be unreasonable l,o 
assume that the attendant “knew”, or “should have 
known”, that a patient working nearby would place his 
fingers in a door casing between the opened door and 
the door jam. 

Using the language of the Simmons case, “it would 
impose unreasonable burdens upon hospitals’’ to pro- 
vide an attendant to watch a volunteer patient, who wtis 
not suffering from a mental illness, to see that he did 
not harm himself, while engaged in the simple task of 
dusting a wall. 



191 

The record does not disclose any acts of negligence 
on the part of the attendant. She opened the door to  
count out seven patients for a work detail. The door 
closed automatically. The inescapable conclusion is that 
the injury complained of was caused exclusively by the 
negligence of claimant, and an award cannot be allowed. 

The claim is, therefore, denied. 

(No. 4636-Claimant awarded $3,190.77.) 

EARL H. BELING, d/b/a BELING ENGINEERING CONSULTANTS, 
Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed April 21, 1955. 

ANDREW KOPP, Attorney for Claimant. 
LATHAM CASTLE, Attorney General ; MARION G. 

TIERNAN, Assistant Attorney General, for Respondent. 
CONTRACTS-1UpSed appropriation. Where appropriation lapsed prior to 

payment of balance due under contracts, the provisions of which had been 
satisfactorily completed by claimant, an award will be made. 

WHAM, J. 
The complaint filed herein alleges that there is now 

due and owing claimant from respondent the sum of 
$3,190.77. Said amount represents the ba.lance due on 
certain contracts wherein claimant furnished engineering 
services in designing and supervising the construction 
of new boilers, turbine generator, and the electrical dis- 
tribution system at the Illinois Sta.te Penitentiary, 
Menard Branch, Menard, Illinois. The contracts were 
entered into on January 16, 1946, and were subsequently 
revised by the Supervising Architect of the State of 
Illinois. These services are further described in the com- 
plaint as being furnished under the provisions of con- 
tracts Nos. 64142 and 6738. 
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It is further alleged that the provisions of tlhe 
contract were completely performed by claimant on 
September 17, 1953; that respondent was submitted a 
statement for the balance due and owing claimant on 
March 15, 1954; and, that the appropriation lapsed prior 
to  the payment of said claim. 

Respondent's Departmental Report, dated January 
24, 1955, and signed by E. A. Rosenstone, Director of 
Public Works and Buildings, acknowledges that the 
balance due and owing claimant fo r  performing said 
services under said contracts is $3,190.77. 

Respondent has stipulated in writing with claimant 
that the said Departmental Report shall constitute the 
record in the case, and that briefs and arguments shall 
be waived. 

From the record submitted in this case, it appears 
that the amount of $3,190.77 is now due and owing 
claimant by respondent, and the claim in that amount 
is hereby allowed. 
1 

(No. 4639-Claim denied.) 

WILLIAM J. ANDERSON, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion jiLd April 21, 1955. 

JOHN R. SNIVELY, Attorney f o r  Claimant. 
LATH'AM CASTLE, Attorney General ; MARION (3. 

TIERNAN, Assistant Attorney General, for Respondent. 
PRISONERS AND INMATES-diSdbilitY. Persons incarcerated in a penal in- 

stitution are not, by the mere reason of such incarceration, under disability 
within the contemplation of the savings clause of Sec. 2 2  of the Court of 
Claims Act. 

LrMITATIoNs-maZpractc~.  The period of limitations in malpractice cases 
begins to run from the time the injury is sustained by a wrongful act, and 
not from the date of subsequent treatment. 
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WHAM, J. 
This case comes before us on respondent’s motion 

to dismiss the complaint on the jurisdictional ground 
that the claim has been barred by the lapse of time 
required for filing claims in this Court, as set forth in 
See. 22 of the Court of Claims Law, See. 439.22, Chap. 
37, Ill. Rev. Stats. (1953 State Bar Association Edition), 
which reads as follows: 

“Every claim cognizable by the Court and not otherwise sooner barred 
by law shall be forever barred from prosecution therein unless it is filed with 
the Clerk of the Court within two years after it first accrues, saving to infants, 
idiots, lunatics, insane persons and persons under other disability at the time 
the claim accrues two years from the time the disability ceases; provided, 
that any officer or enlisted man in the National Guard, Naval Reserve or 
Illinois Reserve Militia who sustained an injury to his property, arising out 
of and in the course of active duty while lawfullf performing the same, at 
any time within 5 years prior to the effective date of this amendatory Act 
may file a claim therefor within two years after the effective date of this 
amendatory Act. (As amended by Act approved July 23, 1951.)” 

The complaint in this case was filed on September 2, 
1954, and alleges that claimant was a prisoner in the 
Illinois State Penitentiary, Joliet Branch, on the 14th 
day of May, 1951, a t  which time he was injured in his 
person, while performing assigned duties in the prison 
furniture factory. 

Counts I and I1 of the complaint allege that such 
injuries were caused by certain negligent acts and 
omissions, and a non-compliance by respondent of the 
Health and Safety Act of the State of Illinois, as a 
result of which the end of the left little finger of claimant 
was severed. Claimant further contends that respondent 
thereafter negligently treated his injuries. 

Count I11 of the complaint is based solely upon al- 
legations that the injuries of claimant were improperly 
treated by respondent. Claimant prays f o r  damages in 
the amount of $100,000.00. 
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First, as to Counts I and I1 of the complaint, it 
is the well settled rule in this Court that persons in- 
carcerated in a penal institution are not, by the mere 
reason of such incarceration, under disability within the 
contemplation of the savings clause of See. 22 of the 
Court of Claims Act. McEZyea vs. State, 7 C.C.R. 69; 
Robertson vs. State, 19 C.C.R. 146; DeVore vs. State, 
21 C.C.R. 106; Atkiszsoiz vs. Stute, 21  C.C.R. 429; J o b %  
Davis vs. State, case No. 4589, opinion filed on January 
11, 1955. 

Although it is apparent from the face of the com- 
plaint that more than two years elapsed from the 
happening of the accident to the filing of the complaint, 
it is claimant’s contention that the previous holdings of 
this Court should be overruled on the theory that a 
person imprisoned does come within the savings clause 
as a person “under other disability”, although not 
specifically designated as one of the exceptions to  the 
operation of See. 22. 

We do not consider this point well taken. 
The general rule of law appears to  be that exceptions 

to a statute of limitations will not be implied, and that 
imprisonment will not suspend the running of the time 
for the institution of an action, unless the applicable 
statute expressly so provides. In  Volume 34 of American 
Jurisprudence, p. 171, Limitation of Actions, D. Im- 
prisonment, See. 214 Generally, this general rule is set 
forth : 

“In accordance with the established rule that exceptions to the statute 
of limitations will not be implied, it is the prevailing view that imprisonnlent 
will not suspend the running of the time for the institution of suit unless 
the statute expressly so provides. It  has been held that a person imprisoned 
is not within a provision in a limitation statute making an exception as to 
persons under legal disability, especially where under the laws of the particular 
jurisdiction there is no disability in a convict to institute a civil action.” 
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It further appears to be the general rule that a general 
disability clause in a statute of limitations does not 
include imprisonment as an exception to  the operation 
of the statute. 

I n  a recent annotation found in 24 A.L.R. (2d) 618, 
entitled “Imprisonment as Tolling Statute of Limita- 
tions”, at pp. 619 and 620, this rule is recognized. 

The same question involved herein was presented 
to  the Court in the case of Mu,sgrave vs. McMa~zlus 
(1918), 24 N. 31. 227, 173 p. 196, L.R.A. 1818F 348, which 
case is cited in the above annotation. There, the court in 
construing the meaning of an exception to the New 
Mexico Statute of Limitations, which was similar to 
that of See. 22 of our Court of Claims Law, said at  page 
351 of the L.R.A. citation: 

“It is our conclusion that the legislature of New Mexico had in mind 
the general rule that exceptions contained in statutes of limitations in favor 
of particular persons or classes are to be construed with strictness, and that 
implied or equitable exceptions are not to be grafted upon the statute, where 
the legislature has not made the exception in express words in the statute. 
Further, that the legislature, having before it the Missouri statute, which, in 
express terms, excepted persons imprisoned for less than life, elected to depart 
from the language of that statute, and from the effect of imprisonment under 
the English Statute of Limitations, which unquestionably can have no 
application to our changed circumstances and conditions. In view of these 
conclusions we cannot hold that the term ‘under any legal disability’, as 
contained in our statute, should be construed as including persons imprisoned.” 

Claimant contends that the general statute of limita- 
tions of the State of Illinois, which specifically includes 
as an exception a person “imprisoned on a criminal 
charge” should be ingrafted upon the Court of Claims 
Law under the ‘‘persons under other disability” phrase. 

lJTe do not agree with claimant, but, on the contrary, 
feel that the Legislature by not following the form of 
the general statute of limitations has signified an un- 
willingness to  create an exception in favor of prisoners, 

’ 
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who have claims against the State of Illinois, and bring 
actions in the Court of Claims. 

The provisions of See. 22 of the Court of Claims 
Law are jurisdictional, and, therefore, until the Legis- 
lature specifically creates such an exception, we Will 
consider that one does not exist. Therefore, Counts I 
and I1 of the cornplaint must be dismissed. 

I n  Count I11 of the complaint, it is alleged that on 
May 14, 1951, the date of the accident in question, claim- 
ant was immediately taken to the prison hospital for 
treatment of his injured finger, but that respondent 
negligently and carelessly failed to properly and skill- 
fully treat his injuries. Claimant further alleges : 

“8. That by reason of the premises, and as a direct and proximate result 
thereof, claimant became sick, sore and disabled and has so remained, that he 
suffered and still suffers great physical pain; that the bone of his finger became 
so diseased that it was necessary for respondent, on the 25th day of January, 
1952, to amputate his finger one-fourth inch below the distal joint, that 
respondent, on the 18th day of December, 1952, next amputated his finger 
one-half inch below the second joint, that respondent, on the 27th day of 
March, 1953, amputated the balance of his finger, that in so doing respondent 
made an incision two inches in length along the side of his hand, that he 
believes that his hand and then perhaps his arm may have to be amputated, 
that he has lost the grip of his hand, that his injuries are permanent dnd 
lasting, and that he has been refused treatment by respondent. . . .” 

It is apparent from the face of the complaint that 
the first date mentioned, namely, January 25, 1952, is 
more than two years prior to the filing of the complaint, 
and that, therefore, any claim for negligent treatment on 
and prior to  that date is barred by the lapse of time 
under See. 22 of the Court of Claims Law. 

With respect to  the amputations of December 18, 
1952 and March 27, 1953, and the treatments connected 
therewith, it is to be noted that they are within the two 
year period next preceding the filing of the action. 
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The respondent contends, however, that the limita- 
tion period began to run from the happening of the 
accident, rather than the acts of amputation, and cites 
as authority therefor the case of Gaqqlof  vs. Apfelback, 
319 Ill. App. 596. It was there alleged that, in March of 
1936, a physician set a broken arm, but, when the cast 
was removed, the elbow was locked. Heat treatments 
were given for about six months, after which the physi- 
cian informed the patient that an operation would be 
necessary to  relieve the condition of the arm. After the 
operation in June, 1936, in which there was a severance 
of the nerves, muscles and ligaments, the patient lost 
the power of movement in his fingers, and was told that 
it was due to a “nerve involvement”. Two additional 
operations were performed, the physician assuring the 
patient the “nerve involvement )’ would be eradicated, 
and the use of his fingers restored. These results were not 
produced, and treatment was continued until nearly four 
years after the first operation. The patient then finally 
discovered that his arm was irreparably, injured. He 
then brought a malpractice action, and the court, in 
dismissing the action, and holding that the statute of 
limitations began to run at the time of the first opera- 
tion, stated at  page 608 of the opinion: 

“As heretofore pointed out, plaintiff dues not contend that either of the 
later operations or the treatments applied caused the injury for which the suit 
is brought. He testified that the numbness or paralysis of his fingers and hand 
became apparent immediately after the first operation in 1936, and he was 
apprised by the physician that it was due to a nerve involvement. Subsequent 
surgery and treatments were calculated to remedy this unfortunate condition, 
but were resorted to without avail. The complaint is based principally upon 
allegations that injury or severance of the ulnar and radial nerves in perfQrming 
the operation caused the irreparable injury, and the evidence clearly indicates 
that the loss of movement and function of his fingers and hand immediately 
followed the first operation. Under the weight of authority his cause of action 
accrued in 1936, and since suit was not instituted until 1941, we think the 
court properly held that the statute had barred recovery.” 



198 

Similarly, in the instant case, there are 110 allega- 
tions of negligent and careless treatment T Y i t l i  respect to  
the latter two amputations referred to  in the complaint. 

Claimant contends, however, that the instant case 
is not a malpractice suit, and, therefore, the above cited 
case does not apply. It appears to  us that, although the 
action is not against a physician personally, it is an 
attempt to  charge the same elements as would be in- 
volved in a malpractice suit against a physician. 

Also, the principle of law, upon which the court 
in the above decision relied, is one of a general nature 
that runs through the law of tort whether the case be 
one of malpractice or  otherwise. I n  Volume 34, Ameri- 
can Jurisprudence, Limitation of Actions, See. 160, the 
general rule on this subject is set forth as follows: 

“. . . As a general rule, where an injury, although slight, is sustained 
in consequence of the wrongful act of another, and the law affords a remedy 
therefor, the statute of limitations attaches at once. It  is not material that 
all the damages resulting from the act shall have been sustained at that time, 
and the running of the statute is not postponed by the fact that the actual 
or substantial damages do not occur until a later date. The act itself is re- 
garded as the ground, of the action, and is not legally severable from the 
consequebces. It  is from then that the statute b e p s  to run, and not from 
the time of the damage or discovery of the injury. It  is immaterial whether 
the conduct out of which the cause of action arises is the breach of an 
implied contract or the affimiative disregard of some positive duty, in either 
case, the liability arises immediately on the breach or disregard of duty, and 
an action to recover the damages, which are the measure of such liability, may 
be immediately maintained.” 

It appears to us that claimant could only maintain 
his action in the event one o r  both of the latter amputa- 
tions and treatments, administered in connection there- 
with, were negligently and carelessly done, aside from 
any question of negligence in coniiectioii with the original 
injury and treatment. This factor does not appear from 
the complaint, and we will not prcsumc that such facts 
exist. I n  considering the questions presented by this 
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motion, and the pleadings in general, we must construe 
the complaint, together with all reasonable presump- 
tions, intendments and inferences contained therein 
against claimant. Wright vs. Illinois Cemtral Railroad 
Cornputty, 119 Ill. hpp.  132 at  144; Garofalo Company, 
Inc. vs. St. M a ~ y ’ s  Packilzg Company, 339 Ill. App. 412; 
Eugene Fulwer, Et A1 vs. State, case No. 4592, order 
handed down on May 11, 1954. 

Claimant must bear the burden of pleading sufficient 
facts to  state a cause of action within this Court’s juris- 
diction. These facts not appearing from the complaint, 
we hold that the latter amputations and treatments in 
connection therewith are likewise barred by See. 22 of 
the Court of Claims Law. 

The motion to dismiss the complaint and each Count 
thereof is, therefore, granted, and the case is dismissed. 

I 

(No. 4645-Claim denied.) 

JAMES E. HUSBAND, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed June 24, 1955. 

JAMES E. HUSBAND, Claimant, pro se. 
LATHAM CASTLE, Attorney General ; C. ARTEUR 

NEBEL, Assistant Attorney General, for Respondent. 

JURISDICTION-~imitUtiO~S. Where it appears on the face of a complaint 
that an injury was sustained more than two years prior to the filing of the 
complaint, case will be dismissed under Sec. 22 of the Court of Claims-Act. 

I 
FEARER, J. 
A complaint, consisting of Two Counts, was filed 

herein by claimant, James E. Husband, on September 24, 
1954. On January 28, 1955, a motion was filed by claim- 
ant fo r  summary judgment, and, on February 25, 1955, 
an order was entered by this Court denying said motion. I 
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On March 25, 1955, respondent filed a motion to strike 
and dismiss claimant’s complaint, and, on April 11, 1955, 
a motion to disallow the suggestion of respondent was 
filed by elaimant. 

Count I of the complaint was predicated upon al- 
legations of malpractice of nurses employed by respond- 
ent at the State Hospital, Chester, Illinois. However., 
in said Count no allegations are set forth of negligence 
of respondent’s agents, o r  of any injury received by 
claimant, while an inmate at Chester, Illinois. Had there 
been sufficient facts set forth to constitute a malpractice 
case, Count I would have t o  be denied fo r  the reason 
that claimant alleges in paragraph 3 the tortious acts 
were committed prior to August of 1952, which was more 
than two years prior to  the filing of claimant’s complaint. 

Rule 31 of the Court of Claims, at  the time this 
claim was filed, provided for  a two year limitation of 
claims of this nature, which conforms to  the limitations 
statute of the State of Illinois f o r  the filing of claims 
within a period of two years from the date the action 
accrued, 1953 Ill. Rev. Stats., Chap. 83, See. 15; Chap. 
37, See. 439.22. 

Count I of the complaint is also indefinite, uncertain 
and vague. 

As to  Count 11, the allegations set forth therein clo 
not constitute a cause of action against respondent, 
and, i f  there was a claim, it would be barred by the 
statute of limitations, Chap. 37, See. 439.22, 111. Rev. 
Stats. 

It is, therefore, ordered, adjudged and decreed that 
the complaint filed herein be dismissed, 
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(No. 4648-Claimant awarded $910.50.) \ 

ALEXANDER V. CAPRARO, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion filed June 24, 1955. 

TOCCQ AKD TOCCO, Attorneys for Claimant. 
LATHAM CASTLE, Attorney General ; MARION 6. 

TIERNAN, Assistant Attorney General, fo r  Respondent. 

CONTRACTS-~VidL%Ce. Where undisputed evidence showed balance of 
$910.50 due on contract with respondent made in the regular course of 
business, an award will be made. 

WHAM, J. 
The complaint filed herein alleges that claimant, 

an architect and engineer with offices in Cliicago, and 
licensed to  practice in the State of Illinois, entered into 
a contract with respondent to perform architectural and 
engineering services with regard to the construction of 
an addition to  the highway police radio station at  Ma- 
comb, Illinois, which contract is dated February 6, 1952, 
a true and correct photostatic copy of same being at- 
tached to said complaint, and marked exhibit A. 

Claimant contends that the services were rendered 
and accepted by respondent under the terms of the con- 
tract, and that there is now due and\ owing a balance of 
$910.50. 

A stipulation was entered into by claimant and re- 
spondent waiving the necessity of taking testimony and 
filing briefs and arguments, and submitting the case to 
the Court for consideration on the above amount. 

Claimant’s exhibit B, a letter directed to claimant, 
and signed by Louis H. Gerding, Supervising Architect 
of the Department of Public Works and Buildings, ac- 
knowledges that said above named sum is due and owing 
claimant, as the unpaid balance under the terms of the 

1 
I 
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contract. The Departmental Report filed by respondent, 
and signed by E. A. Rosenstone, Director of the Depart- 
ment of Public Works and Buildings, acknowledges that 
under the terms of the contract no legal objection can be 
raised against the payment of the $910.50 balance due. 
The Supplemental Departmental Report, signed by E. A. 
Rosenstone, also acknowledges said balance being due 
and owing. 

The only controversy in the case when originally 
filed related to  claimant’s contention that an additional 
$267.60 was due and owing for additional and extra engi- 
neering aid and advice. This was, disputed by respondent, 
and a motion to  strike and dismiss that portion of claim- 
ant’s complaint referring to said sum mas filed. 

Subsequent to the filing of said motion, and prior to  
the submission of this case to  the Court for decision, 
claimant and respondent entered into a stipulation where- 
in said motion mas withdrawn, and claimant amended 
the prayer of said complaint to pray for judgment against 
respondent in the amount now claimed, being the amount 
of $910.50. There being no further dispute in this matter 
between the parties hereto, and it appearing to the Court 
that the only balance due and owing claimant under the 
terms of and by virtue of the1 contract mentioned herein 
is $910.50; and it further appearing that said amount is a 
just and correct claim, said claim is, therefore, allowed, 
and claimant shall have and recover from respondent 
the sum of $910.50. 

(No. 4654-Claim denied.) 

PHILIP COOPERMAN, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 
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I Opinion filed June 24, 1955. 

ROBERT F. LISCO, Attorney for Claimant. 
LATHAM CASTLE, Attorney General ; MARION G. 

TIERNAN, Assistant Attorney General, for Respondent. 
JURISDICTION-highWayS. Claim will be dismissed where complaint on 

Its face showed injuries were received on right-of-way owned by C.T.A., and 
not under the control of respondent. 

FEAREB, J. 
Clainiant filed his complaint on November 6, 1954 

alleging that he sustained personal injuries while walk- 
ing across Roosevelt Road from the north to  the sonth at 
the west crosswalk of Pulaski Road in Chicago, Cook 
County, Illinois, the date of the accident being April 6, 
1954. In liis complaint claimant further alleges that lie 
stumbled and fell while cossing certain tracks (which we 
presume are owned by the Chicago Traction Company, 
although not alleged in the complaint) located on Roose- 
velt Road at the crosswalk of Pulaski Road. He charges 
respondent with failure to  keep said street crossing in a 
proper state of repair. 

In paragraph 4, sub-paragraphs b, c and d, it is 
alleged that respondent negligently and improperly main- 
tained, operated and controlled the said street: at the 
location aforesaid by allowing and permitting the said 
street pavement a t  the location aforesaid to drop away 
from the street car tracks, so that the street car tracks 
were raised above the level of the pavement, which caused 
persons walking upon and across the said tracks to  stum- 
ble and fall. 

A motion was filed by respondent to strike and dis- 
miss clainiant's complaint for the reason that it appears 
upon the face of the complaint, setting forth paragraph 4 
(sub-paragraphs b and d), that the alleged injuries oc- 
curred while crossing certain street car tracks. which 

' 
I 
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were raised above the level of the pavement, and that on 
the date of the alleged accident, namely April 6, 1954, 
respondent neither owned, controlled, or had any interest 
in said street car tracks, as indicated by exhibit A, which 
was attached to  the motion, and made a part thereof by 
reference. It showed that a right-of-way existed, which 
was owned by the C. T. A. It was 9 feet, 5% inches wide, 
and was the right-of-way upon which the street car 
tracks were located. The exhibit is a true and correct 
drawing of the physical condition of State Bond Issue 
Route No. 6, commonly known as Roosevelt Road, at the 
intersection of Pulaski Road, on the date of the accident, 
and was duly certified to by J. P. Tuthill, District Engi- 
neer, Division of Highways.of the State of Illinois. The 
drawing also indicates that Roosevelt Road at  said place 
and on the date of the accident mas 48 feet wide at the 
intersection with Pulaski Road, With the state right-of- 
way extending 14 feet and 11 inches on both north and 
south sides of Roosevelt Road, and with the C. T. A.. 
right-of-way being 9 feet, 5% inches from the state 
right-of-way to the center line of the road, both north 
and south of the center line, while the C. T. A. right-of- 
way encompasses the track area in question. 

It is apparent from the face of the complaint that 
there is no duty on the agents of the State of Illinois to  
maintain said right-of-way, which apparently is owned 
by the C. T. A., and that, if a cause of action did exist, lit 
would be against the Traction Company, who owned 
said right-of-way. Therefore, this Court does not have 
jurisdiction to hear the case. 

It is, therefore, ordered, adjudged and decreed that 
the motion filed herein to strike and dismiss the com- 
plaint be, and the same is hereby allowed. 
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(No. 4664-Claimant awarded $5,375.00.) 

THE COUNTY OF RANDOLPH, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion filed June 24, 19SS. 

WILLIAM A. SCHUWERK, Attorney f o r  Claimant. 
LATHAM CASTLE, Attorney General ; C. ARTHUR 

NEBEL, Assistant Attorney General, f o r  Respondent. 

COUNTIES-reimbursement for writs of habeas corpus in forma pauperis. 
Upon stipulation of facts and expenses, an award will be made pursuant to Ill. 
Rev. Stats., 1953, Chap. 65, Secs. 37-39; and Chap. 39, Sec. 439.8. 

FEARER, J. 
The complaint filed herein,on January 17, 1955 is 

predicated upon fees and expenses, including those of the 
State’s Attorney, sheriff and clerk, by reason of the lo- 
cation of the Illinois State Penitentiary and the Illinois 
Security Hospital, both being penal institutions, in said 
County. By reason of the location of these institutions 
in said County, numerous petitions for writs of habeas 
corpus by inmates are filed in said County, and all of the 
said inmates filing writs of habeas corpus are not resi- 
dents of Randolph County, as shown by claimant’s ex- 
hibit A. The latter consists of six pages, wherein there is 
set forth in detail the names of the petitioners, the filing 
fee due the Clerk of the Court, all of which are in the 
amount of $5.00, the sheriff’s fees being in the amount of 
$3.50, fees for the State’s Attorney in the amount of 
$20.00, and photostatic expense of $1.00. The fees set 
forth in the respective amounts, with the exception of 
the photostatic expenses for which fair and reasonable 
charges were made, are provided by statute, namely, See. 
1 of Chap. 53, Ill. Rev. Stats., 1953. This provides for a 
$5.00 fee for the Clerk of the Circuit Court for the filing 
of petitions for  writs of habeas corpus. The provision for 

~ 

L 
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fees f o r  the sheriff in such cases is found in Chap. 53, 
See. 37, Ill. Rev. Stats., 1953. The fee for  the State’s At- 
torney is fixed by statute, Chap. 53, See. 8, Ill. Rev. Stats., 
1953. The photostatic charge made by the Clerk of the 
Circuit Court for the photostating of necessary docu- 

* ments is in the amount of $1.00, and is a reasonable 
charge therefor. 

By virtue of certain statutory provisions, namely, 
Chap. 65, Pars. 37, 38 and 39, Ill. Rev. Stats., 1953, the 
State of Illinois, by law, is required to assume and pap 
the necessary expenses, including all costs and fees of 
county officers, arising from petitions for writs of habeas 
corpus. All petitions for writs of habeas corpus by in- 
mates are filed in the Circuit Court of the county where 
the institution is located, said writs being writs of habeas 
corpus in forma pauperis. 

In  the instant case, all writs were filed between the 
periods of January 6, 1953 and December 21, 1954, in- 
clusive, as set forth in claimant% exhibit A. 

A stipulation was entered into between William PL. 
Schuwerk, State’s Attorney of Randolph County, Illinois, 
and Latliam Castle, Attorney General for the State of 
Illinois, representing respondent, wherein, in substance, 
the facts hereinabove set forth were stipulated to, and 
the statutes applicable thereto for the basis of payment 
of fees and expenses, as well as the respective statutes 
for the amounts to  be paid were set forth. 

On May 13, 1954, a motion was filed, and signed by 
William A. Schuwerk, State’s Attorney of Randolph 
County, representing claimant, and Latham Castle, by 
C. Arthur Nebel, Assistant Attorney General of the State 
of Illinois, representing respondent, and an order was 
entered permitting the waiver of briefs and arguments 
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for  the reason that the claim arose under special statu- 
tory provisions, as provided by Chap. 65, Sees. 37, 38 and 
39, Ill. Rev. Stats., 1953, and no new or novel questions 
of law were presented. 

We have examined the exhibit attached to  the com- 
plaint as tcv the petitions for writs of habeas corpus, the 
charges and expenses set forth opposite the names of 
the petitioners, and the lam applicable to  said claim. 

It is, therefore, ordered, adjudged and decreed that 
an award be entered in favor of The County of Randolph 
in the sum of $5,375.00. 

(No. 4666-Claimant awarded $3,500.00.) 

R. V. MONAHAN CONSTRUCTION Co., AN ILLINOIS CORPORATION, 
Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed June 24, 1955. 

CHARLES G. CHESTER, Attorney for Claimant. 
LATHAM CASTLE, Attorney General ; MARION G. 

TIERNAN, Assistant Attorney General, f o r  Respondent. 
CONTRACTS--award for breach under. Evidence showed respondent 

breached contract entitling claimant to an award. 

WHAM, J. 
The complaint filed herein alleges that claimant, An 

Illinois corporation, entered into a contract with respond- 
ent to  replace the roof structure of the Armory a t  Dan- 
ville, Illinois, which contract is dated June 30, 1953, a 
true and correct photostatic copy of same being attached 
to said complaint, and marked exhibit A. 

Claimant further alleges in the complaint that its 
bid was made with the understanding that 28 drill hall 
light fixtures, which claimant had valued at  $3,500.00, 
were to be removed by claimant, and would be claimant’s 
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property by virtue of Paragraph 1003 of the Xupplemen- 
tary Specifications, incorporated in and made a part of 
the aforesaid Specifications issued by the Division of 
Architecture and Engineering of the Department of 
Public Works and Buildings of the State of Illinois, 
which reads as follows : 

“1003. The General Contractor shall, unless otherwise specified, accept 
the premises as he finds them upon the signing of the contract, and he shall 
completely remove the concrete roof designated on pIans, the tie-bars, lights, 
roof drains and interior downspouts indicated, skylights, masonry walls, 
acoustical tile, as indicated on the drawings and specified and as may be 
necessary to permit the proper installation of the new work. Acoustical tile 
is to be salvaged for re-use as covering of wood joists replacing skylight over 
garage.” 

Claimant further alleges that in August of 1953 it 
removed the 28 drill hall light fixtures in compliance 
with the provisions of said Paragraph 1003, supra, and 
prepared to take the fixtures from the premises; that 
respondent then notified claimant that, under Paragraph 
2107 of the Specifications for certain electrical work t o  
be performed on said premises, the electrical contractor 
was t o  remove all drill hall light fixtures, and reinstall 
them. The claimant then notified respondent of its riglit 
and ownership of the drill hall lights, but, on being as- 
sured of reimbursement therefor, permitted the drill hall 
light fixtures to be reinstalled by the electrical con- 
tractor. 

Claimant alleges that this was the first notice it had 
of the terms and conditions of the electrical ’oontract, and 
that its contract was entered into prior to the date of the 
electrical contract, which was made and entered into on 
August 11,1953. 

Claimant alleges that its work and obligations under 
the contract have been fulfilled, completed, and accepted 
by respondent. However, when payment in the amount of 
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$3,500.00 mas requested from respondent, claimant mas 
notified that the appropriation had lapsed; and mas ad- 
vised by the Division of Architecture and Engineering 
that any recovery would have to  be sought through the 
Court of Claims. Claimant contends that it is entitled to 
the sum of $3,500.00 by virtue of ,the above. 

A stipulation was entered into between claimant and 
respondent dispensing with the necessity of filing briefs 
and arguments, and stipulating that the cause should be 
submitted to  the Court upon the complaint and the Re- 
port of the Department of Public Works and Buildings, 
Division of Architecture and Engineering, signed by 
Louis H. Gerding, Supervising Architect. 

The Departmental Report, signed by Mr. Gerding, 
acknowledges that the contract mas entered into as 
alleged; that Paragraph 1003 of the Specifications averred 
in the complaint is correct; that it is reasonable to as- 
sume that the value of said light fixtures was $3,500.00; 
that it was reasonable for claimant to assume that said 
fixtures were to become his property; and, that the elec- 
trical contract entered into, No. 671029, in no way 
changed the existing conditions. 

Said Departmental Report further sets forth that, 
prior to  the claim for final payment in connection with 
claimant's contract, a formal claim in the amount of 
$3,500.00 was submitted to the Division of Architecture 
and Engineering, and subsequently submitted to 'the 
Military and Naval Department for payment. However, 
the Military and Naval Department rejected the claim of 
$3,500.00 under date of November 5, 1954. The Depart- 
mental Report concludes by stating that in the judgment 
of the Division of Architecture and Engineering claimant 
entered into the contract in good faith; that the question- 

I 

' 

I I 
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able lights were to  become his property; that he in good 
faith returned them to the State of Illinois in anticipa,- 
tion of monetary remuneration; and, further, that the 
R. V. Monahan Construction Company is entitled to the 
$3,500.00 requested for the light fixtures, and that said 
amount is a fair and equitable remuneration for same. 

There being no dispute by respondent as to  the 
claim, and, from the record submitted to  us in this ease, 
it appears that the amount of $3,500.00 is now due and 
owing claimant by respondent. The claim in that amount 
is hereby allowed. 

(No. 4671-Claim denied.) 

WILLIAM CASEY, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed July 26, 1955. 

RALPH T. SMITH AND IRVING M. WISEMAN, Attorneys 

LATHAM CASTLE, Attorney General; C. ARTHUR 

for  Claimant. 

NEBEL, Assistant Attorney General, for Respondent. 

PRISONERS AND INMATEs-wrongful incarceration. Complaint dismissed, 
following Montgomery vs. State, 21 C.C.R. 205. 

TOLSON, C. J. 
On March 18, 1955, William Casey filed his com- 

plaint against the State of Illinois seeking damages in 
the amount of $53,250.00 fo r  the violation of a state law, 
to-wit: Ill. Rev. Stats., 1874, March 27, R.S. 1874, P. 348, 
Div. 13, See. 4, which was in full force and effect at  the 
original time of sentence, namely, February 28, 192’7, 
and which provided in part as follows: 

“In cases where the party pleads “guilty” such plea shall not be entered 
until the court shall have fully explained to the accused the consequence 
of entering such plea; after which, if the party persists in pleading “guilty”, 
such plea shall be received and recorded, and the court shall proceed to render 
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judgment and execute thereon as if he had been found guilty by a jury. In all 
cases where the court possesses any discretion as to  the extent of the punish- 
ment it shall be the duty of the court to examine witnesses as to the aggrava- 
tion and mitigation of the offenses.” 

Thereafter, on June 7, 1955, respondent filed a MO- 

tion to  dismiss the complaint for the reason that there 
can be no recovery against the State of Illinois for a 
wrongful incarceration. On June 18, 1955, claimant filed 
objections to  the motion to  strike, alleging that the 
complaint was not based on a charge of wrongful in- 
carceration, but rather upon the violation of the state 
law above set forth, and that the Court of Claims Act, 
See. 8A, 

“The Court shall have jurisdiction to hear and determine: A. All claims 
against the state found upon any law of the State of Illinois***.” 

established his right to sue. 
C-onsidering the complaint in its most favorable 

light, it appears that on February 28, 1927, claimant 
was sentenced to the Illinois State Reformatory upon his 
plea of guilty. It further appears that complainant was 
not admonished of the consequence of his plea of guilty: 
but was peremptorily sentenced. It further appears that 
on December 16, 1954, complainant was released by a 
writ of habeas corpus for the reason that the trial court 
had failed to  comply with the statute. Claimant served 
21 years and 118 days under an improper order of con- 
viction. 

Prior to 1945, there was little doubt but what the 
State of Illinois was not liable to  any person, who was 
wrongfully incarcerated. Since the amendment of 1945, 
several cases have been filed alleging different theories 
of liability, and this Court has denied recovery in each 
case for want of jurisdiction. 
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This Court in the case of Momtgomery vs. State, 21 
C.C.R. 205, answered the precise point raised by plead- 
ings in the instant case: 

“Claimant does not predicate his claim under Sec. 8C of the Court of 
Claims Act, but under Sec. 8A. The question before the Court to decide is: 
“Does this Court have jurisdiction to determine whether the convihion was 
unlawful, and to award damages if it finds the conviction unlawful?” 

The first question is whether there is any law in this state upon which 
such a cause of action could be maintained, if the state were suable. There is 
no constitutional provision or statute authorizing such a suit. This Court has 
previously held that it could only recommend an award where the state would 
be liable in law or in equity in a court of general jurisdiction, if it were 
suable. (Crabtree vs. State, 7 C.C.R. 207; Durrett vs. State, 12 C.C.R. 384) 
While it  is true that Article 11, Sec. 19 of the Illinois Constitution, provides 
that every person ought to find a remedy in the law for all injuries and wrongs 
to his person, property or reputation, the same Constitution also provides 
under Article IV, Sec. 26, that the state can never be made a party de- 
fendant in any court of law. It, therefore, follows that for this Court to have 
jurisdiction, the Legislature, by express provision, should have created an act 
providing for such a remedy.” 

~ 

The law mentioned by claimant establishes tlie nec- 
essary requirements for  a legal order of conviction, but it 
does not establish a remedy for breach. It does not clot’he 
this Court with authority to award damages. 

Counsel argues that this complaint is not based on a 
charge of “wrongful incarceration”, but is based on a 
violation of a statute. Whether the complaint be phrased 
in the wording of “false imprisonment” or “violation of 
a statute”, the gist of the offense is “wrongful incar- 
ceration”. 

It is to  be noted that the judge, who made the error, 
is not liable. 

VOL. 35-C.J.S. PAGE 569 

“It is the general rule that a judicial officer is not liable for a false arrest 
or detention arising out of acts done in his judicial capacity where there is 
not a clear absence of all jurisdiction over the subject matter and person, even 
though such acts constitute an excessive or erroneous exercise of jurisdiction or 
involve a decision that the officer had jurisdiction over the particular case 
where in fact he had none. Cases cited. 
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Once a judicial officer acquires jurisdiction, his subsequent acts are con- 

A judicial d c e r  is not liable for his erroneous decision, although his de- 

Our Supreme Court stated in the case of I n  Re 

sidered judicial for which he incurs no liability. Cases cited. 

cision involves an error of law or of fact. Cases cited. 

McGarry, 380 Ill. 359. 
“In the performance of his judicial acts it has been uniformly held that 

no action can be maintained against a judge for errors of judgment committed 
in the execution thereof. This principle is said to be as old as the common law. 
It  rests upon consideration of public policy, its purpose being to preserve the 
integrity and independence of the judiciary, and to insure the judges will act 
on their own free, unbiased convictions, uninfluenced by any apprehension of 
consequences.” 

To hold that the trial judge, mho committed the 
error, is not answerable for damages, but that the state 
is liable, would be a legal absurdity. 

The motion to  strike the complaint will be allowed. ’ 

(No. 4638-Claim denied.) 

CARRIE JOYNER, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed September 23, 1955. 

HARRY D. HORN, Attorney for Claimant. 
LATHAM CASTLE, Attorney General ; MARION G. 

TIERNAN, Assistant Attorney General, for Respondent. 
HIGHWAYs4onsfruCtive notice. Evidence must show that a condition 

had existed for such a length of time that the corporate authorities should 
have ascertained its existence, and effected a remedy. 

EVlDENCE-+rOof of constructive notice. Constructive notice must be 
proven by claimant by strong and convincing evidence. 

Claims must determine both the law and the facts in a case before it. 
PRACTICE AND PROCEDURE-findings Of fact for court. The Court Of 

WHAM, J. 
This is an action brought by claimant, Carrie Joyner, 

against respondent, State of Illinois, to  recover the sum 
of $7,500.00 in damages fo r  personal injuries alleged to  
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have been sustained on July 2, 1953, as the result of a 
fall, when she allegedly stepped into a hole in the curb- 
ing at the intersection of Northwest Highway and Ozark 
Street in the City of Chicago. 

It is admitted by respondent that the location, in- 
cluding the curbing mentioned above, is under the juris- 
diction of the Department of Public Works and Buildings, 
Division of Highways of the State of Illinois, for all 
purposes of repair, reconstruction, operation and mainte- 
nance. 

Claimant charges in the complaint that her fall a id  
resulting injuries were due to  the negligence of respond- 
ent in suffering and permitting the curbing to  be a i d  
remain in a bad and unsafe condition, and in disrepair. 
She further alleges that respondent had notice or knowl- 
edge of, or, in the exercise of due care and caution should 
have had knowledge or  notice of, the existence of the  
“bad and unsafe” condition of said curb for a long time 
prior to the date on which claimant sustained her injuries. 

Claimant is a domestic worker, employed by a MI-s. 
Miller in Park Ridge, Illinois on one day of each week, 
and was so employed for  a period of five years. It was her 
custom to take the elevated at 43rd Street and Cottage 
Grove Avenue near her home, and ride to the Rermyn 
Avenue “L” station, and then take a bus to Ozark Ave- 
nue and Northwest Highway, and thence by another bus 
to Park Ridge. Claimant testified that she walked over 
that particular curb many times before, at least once 
each week for five years, but that she at  no time noticed 
the defective condition prior to the date she fell. 

Claimant’s only other occurrence witness, a Kather- 
ine Williams, had ridden with claimant to  this intersec- 
tion on a bus. She left the bus at the same place, as did 

, 
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claimant, so as to  wait for her employers to  pick her up. 
She stated she saw claimant fall. She identified the defect 
in the curbing shown in claimant’s exhibits Nos. 3 and 4 
as correctly portraying the condition as it then existed. 
She testified that she had occasion to pass the particular 
corner prior to July 2, and had noticed the condition 
prior to that date. She was then asked these questions: 

“Q. Have you any knowledge as to approximately how long prior to 
July 2 ,  1953 this condition in the curbstone on the Northwest Highway 
existed? 

A. I could not say that. 
Q. Have you any idea as to approximately how long? 
THE COMMISSIONER: Q. When did you first see that curb in that 

A. About a month or six weeks before that.” 
particular broken condition? 

On cross-examination she ,testified as follows : 
“Q. 

A. 

Are you sure you saw this place in the curb six weeks or a month 
before, or could it have been two weeks before, for the first time? 

I t  was quite some time. I could not say definitely.” 

Respondent offered in evidence one witness, James 
Whelan, who testified that he was the maintenance super- 
intendent for  the Division of Highways, District 10, 
which included the place of the accident. His duties con- 
sisted of supervising repair and reconstruction of all 
roads under his jurisdiction, which approximated roughly 
IS9 miles of highway. 

He inspected this highway, including the curbing, 
daily, and covered the entire area at least once a month. 
Crews assigned to him also patroled and inspected the 
highway. 

The area was divided into six maintenance sections, 
and were patroled by one crew to each section. Each 
crew reported to Mr. Whelan daily on the condition of 
the highway, as well as the curbing. If repairs mere 
needed on a curb, a separate construction crew of five 
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men was called upon to  do the work. This construction 
crew took orders only from Mr. Whelan. I€ there was 
anything wrong with the curbing, Whelan would direct 
its repair. He at  no time ordered the construction crew 
to  make any repairs on the curbing a t  the intersection 
of Ozark Avenue and Northwest Highway. A t  no time 
did Whelan learn of the break in the curbing, although 
he always inspected the curbs when he inspected the 
highway. 

It is obvious from the facts and the pleadings that 
no question of negligent construction or repair is in- 
volved herein. The only question of negligence is whether 
or not respondent should have discovered the defect, 
and effected repairs, prior to  the accident. 

It is the general and well established rule in Illinois, 
as well as elsewhere, that municipalities are not insurers 
against accidents in the streets, the extent of their duty 
being to use reasonable care to keep the streets and 
sidewalks in a reasonably safe condition for persons 
exercising due care for their own safety. Vol. 9,  Illiiaois 
Law d? Practice, p. 54. 

The state is no more an insurer against accidents 
arising out of the use of sidewalks, highways or  curbs 
under its jurisdiction than is a city of its sidewalks. 
The law of Illinois is clear that, before a municipality 
can be held liable for injuries caused by defective con- 
ditions of a sidewalk, it is necessary that there be some 
evidence showing, or tending to show, that the city had 
actual or constructive notice of the alleged unsafe con- 
dition. Arnett vs. City of Roodhouse, 330 Ill. App. 524 
at  527 and 528; Boender vs. City of Harvey, 251 Ill. 228 

at  231 and 232; O’Dolzoughue vs. City of Chicago, 167 
Ill. App. 349 at  352 and 353; Cofilz vs. City of Chicago, 
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254 Ill. App. 29; Ci ty  of Nokonzis vs. Farley,  113 Ill. 
App. 161 at  163; Karcxemnska vs. City of Chicago, 239 
Ill. 483 at  485; Powell vs. Village of Bowem, 92 Ill. App. 
453 at  454 and 455. 

The burden of proving such actual and constructive 
notice, and the existence of such defect, is upon claimant. 
Thieiz vs. Ci ty  of Belleville, 331 Ill. App. 337 at  345. 

I n  Domi~zic Di Orio, Et A1 vs. State  of Illinois, 20 
C.C.R. 53, and Lillian Kamin vs. S ta te  of I l l i~~o i s ,  21 
C.C.R. 467, we have applied these same rules to  claims 
against the state. 

It is clear from the evidence that actual notice of 
the defect has not been established. The question is 
whether or not claimant has $'oven constructive notice. 

Notice of the existence of a defect or obstruction in 
a municipal street may be implied, if the condition has 
existed for such a length of time that the corporate au- 
thorities should have ascertained its existence and ef- 
fected a remedy. This is always a question to be deter- 
mined under the circumstances of the evidence in each 
case. 

The law is likewise well settled that it is not the 
absolute duty of municipalities, or in this case the State 
of Illinois, to  discover and remedy defects in sidewalks, 
but only to  use ordinary care and diligence to do so. 

The state is not required to  keep constant guard and 
watch over the walks, curbs and highways that are sup- 
posed to  be safe and sufficient to  see that someone or 
something does not break holes into or  destroy them, or 
that such breaches do not occur from unexpected causes. 

We must determine whether or not the evidence is 
sufficient to  establish a lack of due care by respondent 
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to discover the defect and remedy it prior to the 1iappe:n- I ing of the accident. 
The only evidence offered in the case with respect to 

the length of time the defect existed prior to  the accident 
was claimant’s witness, Katherine Williams, who at first 
stated that she had seen the defect prior to  July 2, 1953, 
the date of the accident, but had no idea as to approxi- 
mately how long it had existed prior to the accident. She 
then stated she first saw it about a month or six weeks 
before the accident. Then, on cross-examination, when 
she was asked whether she was sure she had seen it six 
weeks or a month before, or whether it could have been 
two weeks before, she answered that it mas quite some 
time, but ‘‘I could not s iy  definitely”. This evidence 
amounts, in our judgment, to  little more than a guess. 
We can place no approximate time of the existence of 
this defect from that testimony, which amounts to  only 
that it had existed “quite some time”. 

If we were to  consider that this testimony in and of 
itself established constructive notice, then, for all prac- 
tical purposes, such an element would cease to be essen- 
tial in proving claims against the state. The very basis 
of a case, such as this one, rests upon the length of time 
the defect existed. We, therefore, must require strong 
and convincing proof to establish this element, 

It seems strange to  us that, if the defect had existed 
for a substantial length of time prior to the injury, claim- 
ant herself did not see it on one of her trips across the 
intersection. She testified that she had never seen the 
defect, although she had crossed the intersection at least 
once a week fo r  five years. 

We also note from claimant’s exhibit No. 3 that the 
curbing, except for the defect, looks to  be in excellent 
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condition on both sides of the street. The break, as 
shown in the close-up in claimant’s exhibit No. 4, does 
not appear to us to  be one that shows a deterioration of 
the curbing. This intersection is in a residential area at  
a bus stop, and, if the defect had existed for any sub- 
stantial length of time, more evidence should have been 
available to claimant than that which she has offered, 
and, if so, should have been presented at  the hearing. 

In addition to  this, the evidence offered by respond- 
ent shows that a system of inspection had been estab- 
lished, and that at least once a month the entire area of 
189 miles was inspected by respondent’s maintenance 
superintendent, and at more frequent intervals bp a 
patrol crew. From the standpoint of inspection of the 
curbs, this seems to  us to have been a sufficient attempt 
on the part of respondent to  see that they were main- 
tained in proper condition. We cannot presume that the 
persons making the inspection were negligent in the per- 
formance of their duties, since the evidence of the 
length of time the defect existed is so speculative and 
inconclusive. 

It is our judgment that claimant has not borne the 
burden of proving to  our satisfaction, at least, that re- 
spondent was negligent in the inspection and mainte- 
tance of its curbing. 

We, as a Court, must pass upon not only questions 
of law but questions of fact, and determine the weight 
that should be given to the testimony of witnesses. As 
stated in Flint vs. State  of Illinois, 21 C.C.R. 80, at pages 
82 and 83: “This Court must determine both the law 
and the facts in a case. Unlike courts of review, we can- 
not say ‘it is for  the jury’, nor can we avoid our fact find- 
ing duties, as trial courts are able to  do in jury cases.” I I 
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In deciding this case, we have attempted to  apply the 
facts to the law, as we understand them both to  be, and I have concluded that the record in this case does not 
justify our finding fo r  claimant. 

The claim is, therefore, denied, and it will be un- 
necessary to review the evidence from the standpoint 
of any other element. 

(No. 4660-Claimant awarded $581.50.) 

COUNTY OF WILL, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed September 23, 1955. 

FRANK H. MASTERS, JR., Attorney fo r  Claimant. 
LATHAM CASTLE, Attorney General ; MARION G. 

TIERNAN, Assistant Attorney General, for  Respondent. 

JURISDICTION-limitatiO~. Where a claim consists of a number of 
separate and distinct transactions, the Court has jurisdiction to make an 
award for those items not barred by the statute of limitations. 

COUNTIES-reimbursement for wn’ts of habeas corpus in forma pauperis. 
Upon stipulation of facts and expenses, an award will be entered pursuant to 
111. Rev. Stats., 1953, Chap. 65, Secs. 37-39; and Chap. 37, Sec. 439.8. 

WHAM, J. 
The complaint filed herein 011 December 28, 1954, by 

the County of Will, is based ,upon Secs. 37, 38 and 39, 
Chap. 65, Ill. Rev. Stats., which provide that the State 
of Illinois shall assume and pay to  a county, wherein 
there is located a state penal institution, the necessary 
expenses incurred by said county and its officers, either 
by means of service rendered or otherwise, by reason (of 
court proceedings in said county involving a petition’for 
writ of habeas corpus by or on behalf of an inmate of 
the penal institution located therein, who was not a 
resident of such county a t  the time of his commitment, 
and was not committed by any court located in said 
county. 



221 I 

A portion of the claim set forth in the complaint was 
barred by Chap. 37, Ill. Rev. Stats., See. 439.22, due to  
the fact that this Court was without jurisdiction with 
reference to certain items described in the complaint, 
since they accrued more than two years prior to  the 
filing of the complaint. These items were stricken upon 
the granting of respondent’s motion, which motion was 
unopposed by claimant. 

The amount prayed remaining for consideration by 
this Court consists of a claim by the Clerk of the Circuit 
Court of Will County for  filing seventy petitions for 
writs of habeas corpus at  the statutory filing fe‘e of $5.00, 
or a total of $350.00; and a claim by the Clerk of the 
Circuit Court of Will County for furnishing to the At- 
torney General of the State ‘of Illinois copies of said 
petitions at  the rate of $0.50 per page, o r  a total of 
$231.50. 

A stipulation was entered into between claimant and 
respondent, where, in substance, the facts alleged in the 
complaint were acknowledged as correct. 

We have examined the exhibit attached to  the com- 
plaint as to the petitions for writs of habeas corpus, and 
the charges and expenses set forth opposite the names of 
the petitioners, as well as the law applicable to said 
claims. It appears to  us that claimant is entitled to an 
award in the sum of $581.50, and the claim in that amount 
is hereby allowed. 

(No. 4574-Claim denied.) 

GLADYS HAMMER, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed June 24, 1955. 

Petition of Claimant for rehearing denied October 21, 1955. 
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EUGENE H. WIDMAN, Attorney for Claimant. 
LATHAM CASTLE, Attorney General ; c. ARTHUR 

NEBEL, Assistant Attorney General, f o r  Respondent. 

HIGHwAYs-eontributory negligence. Claimant's knowledge of and in- 
difference to the dangerous condition of sidewalk negates her claim of freedom 
from contributory negligence. 

NEGLIGENCE-Constructive notice. Evidence that holes in cross-walk had 
existed for four or  five months was sufficient to find state had constructive 
notice of condition. 

TOLSON, C. J. 
Claimant, Gladys Hammer, has filed suit for  damages 

resulting from injuries sustained by her while walking 
across the'intersection of Ash Street in St. Clair County. 

The record consists of the complaint, transcript of 
evidence, Departmental Report, statement brief and 
argument of claimant, statement brief and argument of 
respondent, and the Commissioner's Report. 

The facts of the case are as follows: 
Claimant, Gladys Hammer, and her husband live 

three houses east of the intersection of Lake Park Drive 
and Ash Street in St. Clair County. Their home is not in 
an incorporated territory. 

On the evening of August 3, 1953, about 9:00 P.M., 
she and her husband started walking west to the Levee 
Board Canal, which was a short distance away. I n  so do- 
ing, they crossed the intersection of Ash Street, as it 
meets Lake Park Drive. It was light enough to  see the 
walk and the roadway area at the time. 

At or about 9:30 P.M., they started to  retrace their 
way home, and, upon entering Ash Street, claimant, 
Gladys Hammer, stepped into a hole in the road, which 
was described as being 2 feet wide, 3 feet long, and 6 
inches deep. It is to  be noted that it was then dark, and 
there were no street lights at this intersection. 
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Mrs. Gladys Hammer suffered a fractured right 
ankle, and was obliged to  wear a cast for six weeks. She 
spent the sum of $72.00 for medical treatment and 
X-Rays, and paid out the sum of $110.50 for maid service. 
She also alleges that she lost six weeks of work at  her 
husband’s tavern. 

Considerable evidence was introduced as to whether 
or not the State of Illinois or the County Highway De- 
partment was responsible for the maintenance of this 
particular area. In fact, the State Highway Department 
had never taken over the maintenance of this strip, and, 
from the evidence, it appears that there were several 
sizeable holes in the cross-walk area. The Commissioner 
concluded that the area was within the property line of 
the State of Illinois, and that the State Highway Depart- 
ment should have provided the necessary maintenance. 

Mrs. Hilda Mercer, who lived in the corner house, 
testified that the holes in the cross-walk area of the road 
had been there for four or fis7e months, and this Court 
believes that, such being the case, the state had construc- 
tive notice of a dangerous condition, as it applied to 
pedestrians. 

The crux of this case is whether or  not complainant 
is guilty of contributory negligence, as the necessary ele- 
ments for  recovery are present, if the Court can find 
from the record that the claimant has established by a 
preponderance of the evidence that she exercised due 
care and caution fo r  her own safety. 

An examination of the record discloses that claim- 
ant had lived within 200 feet of the crossing since October 
of 1952, a period of ten months before the date of the 
accident in question. (Record, page 5). 
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She stated that she had never crossed the particular 

On cross examination, page 19, the following ques- 
cross-Talk before August 3, 1953. (Record, page 19). 

tions were asked, and a.nswers given: 

“Q. Did you know in a general way, the condition of that intersection? 
A. No, when we crossed it, I guess I noticed it, but I just didn’t pay 

any attention to it because it was light, you know, when we started 
walking.” 

In  the record, page 20: 

“Q. 

A. 

Did you know before this, when you were walking across it the first 
time, that the intersection was not paved? 
I didn’t pay any attention to it.” 

On page 32 of the record, the following appears: 

‘.Q. 
A. 
e- 

Q. 

Q- 

Q, 
Q. 

A. 

A. 

A. 

A. 

A. 

Were there other holes there in addition to this one? 
There was holes all the way across there. It  was a bad intersection. 
Had you walked past those holes when you were going in the other 
direction, earlier in the evening? 
Well, I guess I had. But it wasn’t dark when I walked up the streei. 
You don’t remember walking around the hole then? 
I didn’t pay any attention to it. I don’t have any idea whether I did 
or not. I just walked down the street. 
You don’t remember walking around any holes? 
I guess I did. It  was daylight, and I guess I wouldn’t step in those 
holes. 
Do you know whether you walked through them or around them? 
I imagine I walked around them. 
Do you remember how many you walked around? 
I guess there was a couple of them. They were pretty good sized 
holes, but that one was bad.” 

Counsel in his brief on the element of contributory 
negligence cites the case of City of Mattoon vs. Haller, 
217 Ill. 273. At  page 281, the court; held that, when a man 
knows of a defect in a sidewalk, and walks thereon, his 
acts are not negligence “per se”, but may be considered 
by the jury with all other facts in the case. It appeared 
in that case that the other wooden sidewalks available 
to  the plaintiff were likewise in a very defective condi- 
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tion, and the court refused to  disturb the finding of the 
jury. 

I n  the case of Courtney vs. State,  19 C.C.R. 210, a 
child of the age of 9 stumbled over a “stob”, Le., a piece 
of pipe set in concrete about 2 inches high, and fell from 
a platform down certain concrete stairs, and was seri- 
ously injured. To the state’s contention that the child 
could not recover because of contributory negligence, 
the Court held that a child between the ages of 7 and 
14 is only held to  a standard of care commensurate with 
that of children of like age and experience. The Court 
in that opinion cited Graham vs. City  of Chicago, 346 
Ill. 638. 

“A person using a sidewalk may ordinarily assume it is in a reasonably 
safe condition, and need not keep his eyes fixed on the pavement to search out 
defects and dangers.” 

While it is true that claimant could assume that a 
sidewalk was in a reasonably safe condition, and was not 
required to  search out hidden defects, the fact remains 
that, if claimant was actually aware of a dangerous con- 
dition, she could no longer indulge in a presumption, or 
assume that the walk was in a reasonably safe condition. 

This Court has held that a claimant must prove the 
exercise of due care and caution before an award can 
be made, citing Stephens vs. State, 19 C.C.R. 207. 

Our courts have held that a claimant cannot state 
that he did not see, when he must have seen had he 
properly exercised his faculty of sight, citing Brimnks vs. 
Village of Bzwnham, 379 Ill. 193. 

It is true that, at  the time of the accident, in the 
instant case it was) dark, and claimant could not see the 
defects in the pavement,, but the inescapable fact is that 
claimant mas aware of the condition of the cross-walk, 

-8 
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having walked around the holes less than thirty minutes 
prior thereto. Her indifference to  a known danger negates 
her claim to freedom from contributory negligence. 

The Court, therefore, finds that claimant has riot 
proven the exercise of due care and caution on her part, 
and an award is denied. 

OPINION ON REHEARING 

On July 23, 1955, claimant in the above entitled 
cause filed a petition fo r  rehearing alleging that the 
previous opinion of this Court was: 

1. 
2. 
3. 

Contrary to the weight of the evidence. 
Contrary to the law applicable. 
In error in finding that complainant was guilty of contributory 
negligence. 

Complainant concluded with a prayer requesting a .  
rehearing on the question of law in regard to claimant’s 
contributory negligence, or, in the alternative, that the 
cause be remanded to  the Commissioner for a further 
hearing on the question of claimant’s knowledge of the 
defects in the street. 

The report of the proceedings consists of 76 pages. 
There is no dispute about the existence of the holes in 
the street, and the responsibility of the state to maintain 
the area. There is no dispute that claimant was injured, 
and suffered pecuniary loss. The only bar to  a recovery 
is whether claimant has satisfied the burden of proof 
required of her to  establish by a preponderance of the 
evidence that she was free from contributory negligence. 

The record discloses that claimant testified as to 
the condition of the street, and was cross-examined on 
the subject. This Court does not believe that additional 
testimony would be helpful in determining the issue. 
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Therefore, the request to refer the matter back to the 
Commissioner f o r  additional testimony is denied. 

At this juncture, it may be well to point out that 
the Court of Claims sits in the dual capacity of judge 
and jury. It must first,decide questions of fact, and 
thereafter apply the law to  said facts. 

The question of contributory negligence is ordinarily 
a question of fact for a jury, and, if there is any evidence 
to support the burden of proof imposed on plaintiffs, 
the courts, on appeal, will not disturb the verdict. How- 
ever, if there is no evidence sustaining the burden of 
proof, o r  if the evidence is based on mere conjecture, 
the courts, on appeal, will not permit a verdict to  stand. 
At common law, contributory negligence is a complete 
defense to an action to  recover for injuries negligently 
inflicted. Butterfield vs. Forrester, 11 East. 60. 

In  Illinois, the courts have reiterated this rule in 
many cases, and the Court of Claims has on previous 
occasions denied recovery where the burden of proof 
was not sustained. In  a recent case, Heston vs. Jefersoa 
Building Corporation, 332 Ill. App. 585, a woman re- 
covered a judgment. At the conclusion of the case, a 
motion was made for judgment, notwithstanding the 
verdict, and it was granted. 

On appeal, the court stated: 

“A woman, to whom a six-inch step from black floor of ladies’ rest room 
up to white marble floor, on which toilets were located, was visible when 
she entered roan, was contributorily negligent, as a matter of law, in failing 
to see step when she left toilet five minutes later, so as to bar her recovery of 
damages from building owner for injuries sustained in fall on floor at  step-off, 
in absence of evidence of any reason for such failure.” 

I n  the instant case, claimant walked around, o r  over, 
a certain intersection that was in a dangerous condition. 
In  thirty minutes or  less she retraced her steps, and 
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fell, suffering injuries. When she says that “she didn’t 
pay any attention to the holes”, this Court can only 
conclude that she did not use ordinary care under all 
the facts and circumstances of the case. 

The law does not countenance the anomaly of one 
professing to look and not see that which is clearly 
visible. 

Warren vs. Patton, 2 Ill. App. (2d) 173. 
Roy vs. Chicago Motor Coach Co., 345 Ill. App. 296. 
Donnelly vs. Real Estate iVanagemenf Corp., 342 Ill. App. 453. 

For  the reasons above stated, the petition for re- 
hearing is denied. 

(No. 4585-Claimant awarded $1 34.00.) 

ORVILLE G. HOLLERBACH, Claimant, vs. STATE OF ILLINOIS, 
Respondent . 

Opinion filed December 9, 1955. 

JONES, OTTESEN AND FLEMING, Attorneys f o r  Claim- 

LATHAM CASTLE, Attorney General; C. ARTHUR 

ant. 

NEBEL, Assistant Attorney General, f o r  Respondent. 
TRAVEL EXPENSES-lapsed appropriation. Where at time expenses were 

incurred, funds were available to pay claim had praper voucher been processed, 
the claim will be allowed. 

FEARER, J. 
’ Orville G. Hollerbach filed his complaint in this 

Court on November 5, 1953 seeking recovery of $134.00 
f o r  expenses incurred, in accordance with exhibit A, 
attached to  the complaint and made a part thereof, while 
an employee of the Department of Public Safety aa a 
Driver’s License Examiner. 

The expenses were incurred while taking a training 
course in Springfield preparatory to becoming a Driver’s 
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License Examiner under said Department, the period 
of time covered being from June 7 t o  June 19, 1953, 
inclusive. 

No answer having been filed by respondent, Rule 11 
of this Court is applicable, and a general traverse or 
denial of the facts set forth in the complaint shall be 
considered as filed. 

An order was entered by this Court on May 25, 
1954 waiving the filing of a brief and argument by re- 
spondent. 

The only testimony offered a t  the time of the hearing 
on February 23, 1954 was that of claimant. He testified 
to  his employment as a Driver’s License Examiner 
Trainee during the periods heretofore mentioned, and 
his submission of expenses to the Department immedi- 
ately after the training program. Re stated that the 
statement covering his expenses was lost, and, after he 
resubmitted his expense sheet, he was advised by Mr. 
Phil M. Brown, Superintendent of the Department of 
Public Safety, to  the effect that the Department was 
returning the travel and expense sheet as they had been 
submitted too late for payment. The funds had lapsed as 
of September 30, 1953, and the travel expense voucher 
was not received until October 5, 1953. Further, the 
Driver’s License Department was no longer a part of 
the Department of Public Safety, but had been trans- 
ferred to the Secretary of State’s Office; and, also, had 
it been submitted earlier it would have been honored. 
This is set forth in exhibit B, attached to the complaint 
and made a part thereof. 

At the time of the trial respondent did not offer any 
testimony other than a Departmental Report, dated 
November 19, 1953, and written by Mr. David Maloney. 
The pertinent part of the Departmental Report, being 
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in answer to the complaint filed in this case, is to the 
effect that under paragraph 2 it is stated that a travel 
voucher was mailed on or about June 27, 1953, along 
with some reports, which was contrary to regulations, 
as it should have been sent in under separate cover. It 
was never received by the Department, and the travel 
voucher marked as exhibit A is not the way that tlie 
original voucher was submitted, as it calls for m o i ~  
money. Claimant was advised by the Department that 
Ihe original voucher was not received, and that he should 
submit a duplicate as soon as possible, which claimant 
did not do. When it was finally submitted in duplicate, 
it was not in line, as his hotel charges did not agree 
with the receipts he showed, and the amounts were in 
excess of those that the Department could pay. I n  the 
summary there appears the following: “There is no 
doubt in the mind of the writer that claimant, Orville 
G. Hollerbach, has this money due him. However, the 
copy marked exhibit A has no regulations set down f o r  
us by the Department of Finance.” 

There appears to  be no conflict in the amount of 
the expense account as finally submitted, and said 
amount has not been paid f o r  the reason that the Driver’s 
License Department was transferred from the Depart- 
ment of Public Safety to  the Secretary of State, and 
there were no funds available at the time the matter 
was finally straightened out and the correct amount 
arrived at, which would have been due had he submitted 
the correct travel voucher prior to  September 15, 1953 
when the change was made in the Driver’s License 
Department. 

As the record now stands, it appears that funds 
were available at  the time that the travel voucher was 
first submitted, and, because the original was lost, there 
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would be no justification for denying claimant his right 
to  recover his actual expenditures, which appear to be 
reasonable. 

An award is, therefore, made by this Court in favor 
of claimant in the amount of $134.00. 

(No. 4620-Claimant awarded $2,500.00.) 

IVA ANN BROWN, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion fled January 10, 1956. 

ALBRIGHT, HODGES AND NOLAN j AND GOLDENHERSH 

LATHAM CASTLE, Attorney General ; C. ARTHUR 

AND GOLDENHERSH, Attorneys f o r  Claimant. 

NEBEL, Assistant Attorney General, fo r  Respondent. 

NEGLIGENCE-Constructive notice. There is no hard or fast rule in de- 
termining when it can be said that the state had constructive notice of a 
dangerous condition, and each case must be decided on its own particular 
facts. 

PARKs-State Fairgrounds. Evidence showed the state was negligent in 
maintaining drains located in walking area of cattle barn without covers, 
where, drains were littered with straw and could not be recognized as such. 

TOLSON, C. J. 
On August 16,1953, claimant, Iva Ann Brown, a resi- 

dent of St. Louis, Missouri, attended the Illinois State 
Fair at  Springfield, Illinois. She was accompanied by 
her brother, Roy Putnam, and his wife, Eunice Putnam, 
both of whom testified on her behalf. 

Claimant was walking through a building, desig- 
nated as “25 Q”, which housed cattle. Bits of straw lit- 
tered the concrete walk, and certain drains mere installed 
on the sides of the walk, so that the area occupied by the 
cattle could be hosed down to  maintain cleanliness. At 
intervals catch basins were installed, which extended out 
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into the walk area. These basins were about 19 x 16 inches 
in size, and about 14 inches deep. 

Claimant’s exhibits Nos. 1 and 2, admitted in evi- 
dence, consist of two large photographs of these areas. 
They accurately portray the drains and catch basins, and 
significantly show that the concrete edges of the catch 
basins were designed for a metal grate or  cover to  bring 
them up flush with, the sidewalk. The picture also shows 
that no cover of any kind was present. 

Claimant stepped into the catch basin, and fell for- 
ward upon her right arm, which resulted in an impacted 
fracture of the distal end of the radius in the right wrist. 
The Putnams assisted claimant to the First Aid Station, 
where a gauze bandage was placed on the wrist. Claim- 
ant returned to St. Louis that evening, where she was 
treated by her physician, and her arm was thereafter 
placed in a cast. 

There is no dispute in the evidence that claimant, 
who was employed in a shoe factory, lost eight weeks of 
work a t  the rate of $62.50 per week. Her medical ex- 
penses were in the sum of $200.00. 

The Report of the Department of Agriculture recites 
that crews of employees were engaged the year round 
for maintenance purposes, but the Report does not deny 
or attempt to  explain why a metal grate was not in place 
along the walk may. At the hearing respondent did not 
offer any evidence in rebuttal, bat  argues in its brief 
that respondent did not have any notice, actual or con- 
structive, that the catch basin did not have a cover or a 
grate in place. 

It is clear from the record that respondent did not 
have actual notice of the absence of the cover over the 
catch basin. Homever, whether respondent had construe- 
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tive notice must be determined from a careful reading 
of the record. 

This Court has in previous decisions found, from the 
record in particular cases, fact situations warranting 
a conclusion o i  constructive notice. Douglas E. Dreier, 
E t  A1 vs. Sta te ,  21 C.C.R. 72; Gertrude Skaggs ,  Adrnx;., 
E t  A1 vs. S ta te ,  21 C.C.R. 418; Jack &I. Visco, Et A1 vs. 
State, 21 C.C.R. 480. 

In the case of Jack M .  Visco, E t  A1 vs. S ta te  at page 
487, the Court pointed out: 

“There cannot be any hard or fast rule in determining when it can be 
said that the state had constructive notice of a dangerous condition, and each 
case must be decided on its own particular facts.” 

Constructive notice has been defined by the courts 
from time to  time, an example of which may be found 
in 46 C. J. 540: 

“Constructive notice has been defined to be no more than evidence of 
notice, the presumption of which is so violent that the court will not allow 
it to be controverted, the presumption of notice being one of law and not one 
of fact.” 

. 

The 1953 State Fair was open to the public from 
August 14 to  August 23, inclusive. According to the De- 
partmental Report, many thousands of people attended 
the Fair, and walked through the 71 buildings located a t  
the site. It was incumbent upon the state to take reason- 
able precautions to see that the walks through the build- 
ing were in a reasonably safe condition. 

If any employee, engaged in maintenance, had in- 
spected the walk, it mould have been apparent that the 
drains located in the walking area were without covers, 
and, if littered with straw, could not be recognized as 
drains. The omission to inspect the catch basins placed 
in a travelled walk way was clearly an act of negligence, 
and, from all the facts in evidence, the Court finds that I 
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respondent had constructive notice of a dangerous con- 
dition, and neglected to take the necessary precautions t’o 
prevent injury to the visitors entering the building. 

The Court further finds that claimant was free from 
contributory negligence. 

The remaining question for the Court to  decide is the 
amount of claimant’s damages. 

Claimant lost eight weeks of work at  the rate of 
$62.50 per week, making a total of $501.20. Her medical 
and X-Ray bills were in the sum of $200.00. Claimant 
made a good recovery, and was able to return to  work, 
though the medical report indicates that there may be 
some impairment to  the arm and recurrent pain. 

The Court believes claimant is entitled to  an addi- 
tional sum of $1,798.80 for pain, suffering and impair- 
ment to  her arm. 

An award is, therefore, made to claimant in the sum 
of $2,500.00. 

(No. 4576-Claim denied.) 

JACK PULIZZANO, A MINOR, BY HIS FATHER AND NEXT FRIEND, NICK 
PULIZZANO, Claimants, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed February 26, 1954. . Su,bPlemental Opinion filed March 16, 1956. 

ROBERT F. DOYLE, Attorney for  Claimant. 
LATHAM CASTLE, Attorney General; A. ZOLA GROVES, 

Assistant Attorney General, for Respondent. 
PLEADINGS- motions. Where motion is in general terms, and does not 

point out defects, specifically, it will be stricken. 
PARKS-dUfY to maintain trail or ,bathway. What constitutes reasonable 

care in the maintenance of a trail or pathway in a state park depends upon 
the location, character and extent of the use to which the particular trail 
is put. 
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SAME-avidence. Where the evidence showed that claimant voluntarily 
left a marked nature trail at midnight, the state was not held liable for the 
injury sustained. 

WHAM, J. ’ This case is before us on a motion by respondent 
to  strike and dismiss the complaint filed herein by claim- 
ant, which complaint prays damages for injuries allegedly 
suffered by claimant by reason of certain acts of negli- 
gence on the part of agents of respondent in maintaining 
certain portions of Starved Rock State Park. 

Paragraph 2 of the motion to strike points out a 
specific defect, namely, that there is no allegation of due 
care and caution on the part of claimant. 

Paragraphs 1 and 3 of the! motion to strike and dis- 
miss are in the nature of a general demurrer to  the 
complaint. 

Claimant has filed an answer to the motion to  strike. 
In  paragraph 1 of said answer, claimant acknowledges 
the defects specifically pointed out in the motion of re- 
spondent, and requests permission to amend paragraph 2 
of his complaint to read as follows: 

“2. That on or about the 1st day of August A. D. 1953, claimant, Jack 
Pulizzano, a minor, was walking upon certain pathways, located in said park, 
at or near Canyon Drive, and he was, at all times, in the exercise of ordinary 
care and caution for his own safety.” 

The motion to amend the complaint, as above set 
forth, is hereby allowed. 

In  paragraph 2 of claimant’s answer, he moves to 
strike respondent’s motion to strike and dismiss for  the 
reason that said motion is a general motion, and does not 
set out specifically wherein the complaint is insufficient. 
Claimant’s motion in the above respect is proper, and 
will be allowed. 
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Rule 2 of the Rules of the Court of Claims of the 
State of Illinois provides: 

“Pleadings and practice, as provided by the Civil Practice Act of Illinois, 
shall be followed except as herein otherwise provided.” 

Paragraph 45 of the Civil Practice Act of the State 
of Illinois provides in part as follows: 

“All objections to pleadings heretofore raised by demurrer shall be raised 
by motion. Such motion shall point out specifically the defects complained 
of . . .” 

Nowhere in respondent’s motion are there any de- 
fects specifically pointed out, other than failure to  plead 
due care and caution, which has been heretofore disposed 
of in this opinion. 

Respondent’s motion is in the nature of a, general 
demurrer. In  the case of Teren vs. City of Chicago, 413 
Ill. 141, a t  page 144, the Supreme Court held that Sec- 
tion 45 of the Civil Practice Act has: 

“. . . abolished all demurrers and substituted therefor a motion, which 
may only be in the nature of a special demurrer, specifically pointing out the 
defect of which the motion complains. There exists no motion in the nature 
of a general demurrer.” 

In  the case of G d f ,  M .  & 0. R. Co. vs. Arthur Dixon 
Transfer Co., 343 Ill. App. 148, the court said at  page 
151 : 

“Section 45 of the Civil Practice Act (Ill. Rev. Stats., 1949; Jones Ill. 
Stats. Ann. 104.045) specifically provides that all objections to pleadings heIe- 
tofore raised by demurrer shall be raised by motion, and that the motion 
shall point out specifically the defects complained of; that where a pleading is 
otljected to on the ground that it is substantially insufficient in law, the motion 
must specify wherein such pleading is insufkient. The courts have sustained 
this provision of the Act, and interpreted it to mean what it so clearly states.” 

) i  , , Claimant’s motion t o  strike respondent’s motion io  
strike and dismiss the complaint is, therefore, allowed 
as to paragraphs 1 and 3 thereof. 
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SUPPLEMENTAL OPINION. 
This action is brought by claimant, Jack Pulizzano, 

a minor, by his father and next friend, Nick Pulizzano, 
against respondent, State of Illinois, to recover $7,500.00 
in damages for personal injuries sustained by Jack 
Pulizzano, and $5,000.00 for loss of services to and medi- 
cal expenses incurred by Nick Pulizzano, the father. 

Claimant, Jack Pulizzano, sustained a broken leg and 
other injuries when he fell in Starved Rock State Park 
at a point near Canyon Drive at approximately 12:OO 
o'clock midnight on August 1, 1953. 

The complaint charges that: (1) The park was 
open to the public, and the public was invited to enter; 
(2) Jack Pulizzano was walking upon a certain path- 
way located in Starved Rock State Park in or near 
Canyon Drive; ( 3 )  Respondent was negligent in one 
or more of the following particulars: (a)  Failing to 
maintain said pathway in a safe condition; (b)  Fail- 
ing to inspect said pathway to  discover the existence of 
an unsafe condition; (e) Failing to  post signs warning 
the public not to use said pathway; (d)  Failing to '  
have hand rails or guards upon said pathway; (4) As 
a proximate result of one or more of said acts of negli- 
gence, Jack Pulizzano was caused to and did enter upon 
the pathway in response to a cry for help, and was 
caused to and did slip and fall off of said pathway caus- 
ing his injuries. - 

The record reflects the following facts: Claimant, a 
young man fifteen years of age, together with three other 
boys, David Kawalski, Raymond Waltz and Loren Me- 
Lain, and a girl named Peggy Bisgaard, all residents of 
Chicago, Illinois, left Chicago in a Ford panel truck early 
in the afternoon of August 1, 1953, and drove to Utica, I 
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Illinois for the purpose of seining minnows in the Illinok 
River nearby for claimant’s father, who operated a bait I store. They were at  the river seining for a short t h e ,  
after having stopped for dinner at a roadside place. 

Upon leaving the river, they drove to the state park 
by way of Route No. 71, and parked their truck on a lot 
near an opening into the park. It was approximately 
midnight when they arrived. Claimant, when asked the 
question why they stopped at that particular spot l,o 
enter the park, stated that “We were looking for some 
place else to  go, but we could not find any place to  park”. 
He also stated that they stopped “Just  to see what was 
there”. When asked by the Commissioner “What could 
you see at midninght ? ), claimant replied, “We could not 
see anything”. And when pressed further for an explana- 
tion as to  “Why did you go then?”, replied “Something 
to do”. He further testified he had been to the park on 
previous occasions. On direct examination, he stated the 
occasion for their stopping at  the park was “sight- 
seeing”. Although claimant denied that they planned to 
seine minnows in the park, Raymond Waltz, one of 
claimant’s companions, stated on cross-examination, when 
asked why they came to this particular spot, that he had 
been with claimant’s brother some two or three years 
prior to the date of the accident while going for minnows, 
“found a canyon in there somewhere,’, and that the night 
of the accident he, the witness, “couldn’t remember 
where it was exactly, and we were riding around, and we 
wound up in this one here. It wasn’t the same one”. 

The only other reason given for  the visit to the park 
was by David Kawalski, another companion of claimant, 
who, in answer to a question by the Commissioner as to  
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why they were there, stated, ((We wanted to  see what it 
looked like”. 

Whatever the purpose for the visit was, the parking 
lot from where they entered was not the main entrance, 
but rather a parking area, which is usually used by nature 
study groups to  gain access to the regular trail system 
that runs throughout the park. 

After stopping and parking their truck, claimant and 
his companions walked through an opening in the fence 
and down a flight of 32 gravel and railroad tie stairs t o  
a regularly maintained nature trail at the bottom of the 
stairway, intending to  go down into a canyon. They then 
turned left onto the nature trail, and walked a short 
distance, at which time claimant, Peggy Bisgaard and 
Raymond Waltz decided to  go no further, because they 
thought it was unsafe, and attempted to  persuade the 
other two boys to return to the truck, but to no avail. 
The night was particularly dark, and the only means of 
illumination was one flashlight, admittedly dim, - which 
was in the possession of Raymond Waltz. 

The testimony concerning the physical characteris- 
tics of this particular area, as we are able to  determine 
from the record and exhibits, shows this portion of the 
park to be a rough, wooded and rocky area running 
along the rim of Tonti Canyon and LaSalle Canyon. The 
maintained nature trail, reached by the stairs, which 
claimant and his companions descended, is a gravel trail 
approximately three and one-half to four feet wide with a 
relatively level and smooth surface following the contour 
of the land, and running parallel to the rim of the canyon. 

The custodian of Starved Rock State Park, Mr. 
Clarence S. Martin, stated that in pursuing his duties 
he often inspected the trails of the park, and that just 



240 

prior to  August 1, 1953 he had inspected the particular 
trail involved, and found it to  be in good condition. 

Mr. Xavier C. Marr, landscape architect with the 
Department of Conservation, State of Illinois, testified 
that at  this particular area the trail ran approximately 
42 feet from the brink of the canyon. The topography of 
the ground between the trail and the brink of the canyon 
mas a dense undergrowth of brush, trees, fallen limbs, 
leaves, roots from the trees and projecting stones, sloping 
generally toward the brink of the canyon with a 10 to 12 
foot difference in elevation between the trail and the 
brink of the canyon. This area was broken in a number of 
places by washes made by drainage of surface water f rom 
rains coming down the slope of the hill above the trail 
and continuing on down the slope from the trail to  the 
brink of the canyon. There were two washes-in the vi- 
cinity of the intersection of the steps with the trail. One 
started above the trail at approximately the 11th step of 
the stairway, and angled down across the trail toward 
the canyon. It was approximately 4 to 6 inches in depth 
and 12 to 14 inches in width. It was bare earth winding, 
jagged and irregular with exposed roots. The record 
establishes that this particular wash is several yards 
to the west of the intersection of the stairs with the main 
trail, being to a person’s left as he descends the steps. 

The other wash started from the edge of the trail at  
the bottom of the steps, and mound down toward the 
brink of the canyon. The record establishes that it T V ; ~  

almost entirely of exposed stone, extremely rugged arid 
impassable, varying from 24 inches to 10 feet in width. 

After claimant and the two others decided to  return 
to the truck, David Kamalski and Loren McLain con- 
tinued to their left, or to  the west, along the trail with- 
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out the flashlight. They continued on the trail for about 
20 feet, then left it, and started down the slope toward 
the canyon. They were following no trail or path, and 
continued down over some boulders into the canyon, 
where David Kawalski fell hurting his leg. At the time 
he fell, he was at the bottom of the canyon near a small 
creek. This canyon floor was approximately 100 feet 
below the trail level. Upon falling, David Kawalski and 
Loren McLain called to  the others to  come down that 
“David broke his leg”. 

Upon hearing the cry for help, claimant and Ray- 
mond Waltz started down the stairway, claimant follow- 
ing Waltz, who was holding the flashlight. Claimant 
stated that they went down the stairs two a t  a time, and 
that, upon reaching the bottom of the stairs, they turned 
to  the left, and ran on thei trail for five or ten feet, with 
claimant following Waltz. Waltz directed the light down- 
ward to  the right of the trail looking for some way, an 
opening, to  start down toward the canyon. He stated that 
he came t o  an opening between the trees, left the trail, 
and started down toward the canyon. He stated that it 
did not look like a regular “pathway” in the park, and 
did not look like the trail that they were on from the 
stairs, but looked to him like some way to  go don7n. He 
stated that he could hear the voices of the two boys in the 
canyon, and was trying to follow their voices. Waltz 
couldn’t say how far they went after leaving the trail, 
but all of a sudden he went over tge edge of the canyon, 
but managed to  catch onto a vine. 

After he had gone over the edge, and was hanging by 
one hand, he called for claimant, Jack Pulizzano, to help 
him. Claimant saw him dangling over the edge of the 
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canyon, sat down near the edge reaching for  him, and 
was either pulled over the edge by Waltz or  slid over. He 
fell down into the canyon, landing approximately 25 t o  
30 feet away from the two boys in the bottom of the 
canyon, and sustained a broken leg. He was then taken 
to the hospital and given medical treatment. 

Claimant contends in his brief that the wash leading 
from the trail to the brink of the canyon appeared to be 
a path, and that respondent was negligent in failing to 
post warning s i p s  and guardrails to indicate where the 
trail ended, and to  barricade the wash. Claimant also 
contends that respoiideiit had used one of these washes 
in carrying lumber from the trail down to the cliff, and 
that sightseers often went off bf the trail toward the cliff 
to take pictures, leaving pathways where they traveled. 
In short, it appears to be claimant’s contention that re- 
spondent was negligent in allowing a condition to  exist, 
whereby claimant and his companion, Raymond Waltz, 
were lured off of the main path into a place of danger 
by reason of the alleged negligence of respondent. 

There are several questions in this case, which have 
not been answered to our satisfaction, one of which is 
the purpose that claimant and his companions had in be- 
ing upon these premises at  midnight. Irrespective of 
this, however, we intend to only address ourselves to  the 
question of respondent’s alleged negligence, since we feel 
that an analysis of the facts and the law show responderit 
was not negligent as contended by claimant. 

The system of state parks in Illinois is provided for 
in Chap. 105, Ill. Rev. Stats., (1953 State Bar Association 
Edition). Among other things, the purposes and objeo- 
tives of the system are stated in Par. 466(2):  “To set 
aside as public reservations those locations, which have 
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unusual scenic attraction caused by geologic or topo- 
graphic formations, such as canyons, gorges, caves, 
dunes, beaches, moraines, palisades, examples of Illinois 
prairie, and points of scientific interest to  botanists and 
naturalists ,,. 

The Legislature further directed in Par. 467 that, in 
maintaining state parks, the Department of Conserva- 
tion shall “conserve the original character as distin- 
guished from artificial landscaping of such parks ”. 

’ The powers of the Department of Conservation, 
among other things, are set out in Par. 468 of the statute, 
being to  “lay out, construct and maintain all needful 
roads, parking areas, paths or trails, bridges, etc.” in the 
state parks. 

It is apparent from the exhibits and the testimony 
that the particular portion of Starved Rock Park here 
involved mas intended to  be, and was maintained in a 
rugged natural state as a scenic attraction, and that the 
trailways mere constructed so that the public could view 
the natural beauties of the area. 

The evidence reflects no negligence in the manner of 
the construction or maintenance of the trail. It was lo- 
cated some 42 feet from the edge of the canyon. It does 
not appear to us that a person using this trail, as it was 
intended to be used, could possibly have been misled into 
considering the washes or meandering paths made by 
the wanderings of the public to be a state maintained 
trail upon which they could travel in safety. 

By the very nature of this portion of the park, it is 
obvious to ,us that daytime hiking was the particular 
activity contemplated by the state in maintaining the 
trailways, and that, if the trails mere to be used in the 
night time at all, the users would provide their own 

’ 

I I 
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adequate illumination, and accept the obvious risks 
brought on by the darkness, especially if departure was 
made from the trail. 

The invitation to use this public park is in no sense 
an absolute one. It is rather an invitation to use the par- 
ticular facilities in the manner in which and for the pur- 
poses of which they were designed and intended. The 
state is not required to maintain its parks in such condi- 
tion that patrons may wander at  mill over each and 
every portion thereof. 

I n  Karnin vs. State of IZZZaois, 21 C.C.R. 467, we 
announced the rule that a determination of what con- 
stituted reasonable care in the maintenance of a trail or 
pathway in a state park depended upon the location, 
character and extent of the use to  which the particular 
trail mas put. We also held that the state mas under 
no duty to maintain guardrails along the side of the trail 
at the point where the adjoining canyon was readily visi- 
blq to users of the trail. In  the instant case, although it 
was dark, claimant and all of his companions knew 
that a canyon was in the vicinity, and, in fact, intention- 
ally departed from the trail some distance before ever 
encountering the danger of falling over the brink of the 
canyon. 

The same thing might be said with respect to  claim- 
ant’s contention that warning signs should have been in 
place. Warning signs only serve to notify persons of an 
existing danger. If  the danger is known, a warning sign 
is useless. If there had been posted upon every foot  of this 
trail notices that there was a canyon in the vicinity, 
such notices would have warned only of that which 
surely would have been known by anyone using that 
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portion of the park in a manner and at a time reasonably 
foreseeable by respondent. 

We have here a situation wherein two boys in the 
blackness of a dark midnight knowingly left the safety 
of a regularly established trail, and went down into the 
canyon 100 feet below for  the only avowed purpose of 
“seeing what was there”. It does not seem to  us that it 
would be proper to  place the state under a duty to foresee 
and prepare for such activity at that time of night, and 
to further anticipate that claimant might sustain an in- 
jury in responding to  a cry for help from one of the 
boys in the bottom of the canyon. 

Although the injury to claimant mas unfortunate, 
and although his response to a cry fo r  help is admirable, 
we cannot find from theqacts and the law involved in 
this case that the State of Illinois did anything contrary 
to  good practice in the operation of its parks, which 
proximately caused either the dilemma of the boy, who 
fell in the canyon, and cried fo r  help, or the fall of Ray- 
mond Waltz over the cliff, resulting in his attempted 
rescue by claimant, and claimant’s fall to the bottom of 
the canyon. 

We have, in deciding this case, assumed, but not 
determined, that claimant was entitled to  the exercise 
of due care by respondent. Upon such an assumption, 
the opinion of Altepeter vs. Virgil Sta te  Bmk,  345 Ill. 
App. 585, wherein Pollock on Torts is quoted, states the 
proper rule to be followed in determining what is or  
is not negligence on the part of respondent: 

“ ‘If men went about to guard themselves against every risk to themselves 
or others which might, by ingenious conjecture, be conceived as possible, 
human affairs could not be carried on at all. The reasonable man, then, to 
whose ideal behavior we are to look as the standard of duty, will neither 
neglect what he can forecast as probable, nor waste his anxiety on events that 

, 
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are barely possible. He will order his precaution by the measure of what :ap- 
pears likely in the known course of things.’” 

An excellent statement applying this rule to  whileh 
me adhere is found in Meizestrilza vs. St. Louis National 
Stock Yaipds, 278 Ill. App. 342 at  348 and 349: 

“The owner of premises is bound to use reasonable care in so maintaining 
his property, that those who come thereon by his invitation, whether expIess 
or implied, may do so in safety, and if he fails in such duty, and an invitee is 
injured as a consequence, without negligence or fault on his part, the owner 
will be required to respond in damages. (Citing cases.) 

The rule, however, does not require that the owner foresee and guard 
against, or take precautionary measures to avert accidents or injuries, resultant 
from unusual and unexpected occurrences, which could not have been rea- 
sonably anticipated, and would not have happened unless under exceptional 
and extraordinary circumstances. (Citing cases.) 

The  accident in question was most peculiar and unusual, and one the 
ordinary mind, which can be guided only by a reasonable estimate of probabili- 
ties, would not have anticipated would occur. To hold the owner to have 
foreseen and guarded against an event soerare and unexpected, would be to 
practically hold it as an insurer against any accident, which human caution or 
foresight could prevent-a responsibility not exacted by the law. (Citing 
cases. ) ” 

Since we can not find upon the record in this case 
that respondent should be held to have foreseen and 
guarded against the occurrence of this accident, we, 
therefore, must hold that neither of the claimants are 
entitled to recover any amount of damages. 

In  view of the above, we need not determine the 
question as to whether claimant has established that he 
was upon the premises in such a relationship with re- 
spondent, and for such a purpose, as to entitle him to 
the duty owed an invitee or patron of a park under the 
doctrine of Kamiiz vs. State  of Illinois, 21 C.C.R. 467. 
In  that case we adopted the rule that a patron of a state 
park, properly upon the premises, is entitled to t‘he 
exercise of reasonable care by respondent. By not pass- 
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ing on this question, we do not imply that the record in 
this case is sufficient to establish such relationship. 

The claims are hereby denied. 

(No. 4615-Claimnnt awarded $1,400.00.) 

CHARLES M. KENNEY, ADMINISTRATOR OF THE ESTATE OF STEVE 

BOLF, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed March 16, 1956. 

COUTRAI~ON AND COUTRAKON, Attorneys fo r  Claimant. 
LATHAM CASTLE, Attorney General ; C. ARTHUR 

NEBEL, Assistant Attorney General, for Respondent. 

NEGLIGENCE-reS ipsa loquitur. Where a tree limb on the State Fair- 
grounds fell killing claimant’s intestate, the doctrine of res ipsa loquitur was 
applicable. 

STATE PARKS AND MEMORIALS-nOtiCe of defects. Where evidence 
showed that trees in the general area had been for a number of years in a 
diseased condition, respondent could have determined by inspection that a tree 
on the State Fairgrounds was in a dangerous condition, and is chargeable with 
constructive notice of such condition. - 

SAME-duty to maintain trees. It  was the duty of respondent to keep 
the State Fairgrounds and buildings thereon in a condition reasonably safe for 
the use of those attending the Fair, and it was obliged to use ordinary or 
reasonable care to accomplish this. 

FEARER, J. 
Claimant, Charles M. Kenney, Administrator of the 

Estate of Steve Bolf, deceased, filed this action on March 
23, 1954, under the wrongful death statute, Chap. 70, 
Sees. 1 and 2, 1953 Ill. Rev. Stats. 

On August 28, 1953, claimant was duly appointed by 
the Probate Court of Sangamon County, Illinois, Admin- 
istrator of the Estate of Steve Bolf, mho died on August 
17, 1953. It is alleged in the complaint that the decedent 
left him surviving no widow or children, but did leave 
surviving him Andrew Bolf and Miho Bolf, brothers; I - I 
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Marija Majnorie, sister; Matija Bolf, a daughter of a I deceased brother; Mary Bolf and Hallie Bolf, daughters 
of a deceased brother, Nick Bolf, nieces; Tony Bolf, son 
of a deceased brother, Nick Bolf, nephew; and children 
of a deceased brother, Ivan Bolf, names unknown, his 
only next of kin. 

The prayer for  relief is as follows: (a)  Medical 
expenses incurred in the amount of $273.85; (b) Fu-  
neral expenses in the amount of $809.40; (e) Loss of 
support to next of kin in the amount of $6,416.75; or a 
total recovery in the amount of $7,500.00. 

Claimant alleges that on August 15, 1953 respond- 
ent, by and through the Department of Agriculture, 
State of Illinois, was holding its annual State Fair at 
the Illinois State Fairgrounds, Springfield, Illinois, as 
prescribed by law. On said date decedent paid his ad- 
mission price to the Illinois State Fairgrounds as a 
pedestrian. Claimant contends it was the duty of re- 
spondent to keep and maintain the grounds at the Illi- 
nois State Fairgrounds in a good condition and proper 
state of repair, and to  remove therefrom any dead trees, 
which might fall upon and injure pedestrians. 

The charge of negligence alleged in the complaint 
is that respondent carelessly, negligently, and improperly 
suffered and permitted a dead tree to remain in a state 
of great decay and ruin a t  or near the southwest corner 
of a warehouse, which was just west of the Exposition 
Building in said Fairgrounds, and that this dangerous 
and unsafe condition existed for such a length of time 
that respondent had or should have had notice of its 
existence. E'urthermore, as a direct result of the negligent 
and improper conduct of respondent a t  said time and 
place, and while decedent was walking beside or under 
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the said dead tree, a large limb, approximately ten inches 
in diameter, broke and fell from the tree, hitting and 
throwing decedent to  the ground with great force, and 
inflicting severe injuries on him, from which he died. 

There is the usual allegation that at  all times hereto- 
fore and hereinafter mentioned in the complaint, plain- 
tiff’s intestate was in the exercise of due care for his 
own safety. 

There is alleged that decedent was accustomed to  
contribute, and would have continued to  contribute to  
the support of his next of kin, alleged and set forth in 
the complaint. 

Certified copies of Letters of Administration are at- 
tached to  and made a part of the complaint. 

No answer having been filed by respondent, Rule 11, 
which provides that, if the respondent should fail so to 
answer, a general traverse or denial of the facts set forth 
in the complaint should be considered as filed, is ap- 
plicable. 

On October 7, 1954, a hearing was had in this cause 
a t  Springfield, Illinois before Commissioner Billy Jones. 
It was stipulated before trial that claimant’s exhibit No. 
3, being a Coroner’s verdict rendered upon an inquisition 
into the death of Steve Bolf, certified to by W. C. Tel- 
ford, Coroner of Sangamon County, under date of Sep- 
tember 26, 1953, be received in evidence and made a part 
of the record in this case. 

The Coroner’s jury found that Steve Bolf met his 
deat,h on August 17, 1953 at or  about the hour of 1 1 : l O  
A.M. (C.S.T.), as a result of numerous internal injuries 
accidentally received when a large tree limb broke and 
fell on him near the Exposition Building at the Illinois 
State Fairgrounds, located near the City of Springfield 
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in Springfield Township, Sangamon County, State of I Illinois, at or about the hour of 5:30 P.M. (C.S.T.) on 
August 15, 1953. 

As a part of respondent’s case, there is also filed a 
Report of the Department of Agriculture, which was 
made by Alvin C. Bohm, Technical Adviser. Claimant 
offered one occurrence witness, a Mr. Emery Mathews, 
Jr., who testified that on the afternoon in question he 
attended the Illinois State Fair, and viewed the accident 
on the north hill of Happy Hollow. He was walking from 
the east going west when he heard the crack of a limb, 
and saw the limb of a tree fall on plaintiff’s intestate. 
When he reached the man, the limb was lying on top of 
him, and with the aid of four or five other men the limb 
was lifted from the body of Steve Bolf. Mr. Bolf was un- 
conscious a t  the time, and was removed to the hospibal 
by ambulance. The limb, when it fell, made a large crack- 
ing noise. He estimated the size of the limb to  be ten 
inches in circumference. He examined the limb, and found 
it to  be dead. Shortly after the accident he returned to  
the Fairgrounds, and found that the tree in question had 
been removed, Le., it had been cut down along with two 
or three other trees. On cross-examination, he testified 
that he saw Steve Bolf sitting under the limb when it 
fell. At that time he was facing in a southwesterly di- 
rection. The witness was about 150 yards to the east of 
Steve Bolf, right on top of the hill east of the Exposition 
Building, when his attention was attracted to the tree by 
the cracking noise. At the time of the accident there was 
110 wind blowing, and he did not know what caused the 
limb to  fall, except that it was dead. There were braiicbes 
scattered around on the ground from the falling limb, but 
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there were few leaves on the branch that fell. He mas 
unable to testify what kind of a tree it was. 

Claimant called George Blessing, who qualified as a 
nurseryman and tree surgeon, and testified that he was 
familiar with the various diseases of trees, and the meth- 
ods of treating them. He assumed that it was an elm 
tree from which the limb fell, but was not certain. Elm 
trees in Springfield and its vicinity had been affected 
with a disease, which caused them to die within a com- 
paratively short period of time, and he had observed 
limbs falling from such trees for no apparent reason, 
other than that leverage and weight would cause them to 
fall. On cross-examination, he testified that he did not 
know the particular tree referred to, nor what kind of a 
tree it was. For  example, an oak tree could be dead and 
still have leaves on it, as they carry over from season to 
season. If a tree stands long enough, it mill eventually 
rot out with the disease. The illness or  disease he referred 
to was a virus, which does not kill trees immediately, and 
some trees die very slowly. A healthy tree to begin with 
would stand much longer. B e  also testified that some 
elm trees would lose part  of their leaves, and yet the 
tree would be perfectly alive. Sometimes the dropping of 
leaves is due to dry weather, and the health of the tree 
depends upon soil condition and fertilizers. 

Charles M. Kenney, Public Administrator for Sanga- 
mon County, claimant, mas next called as a witness. He 
testified that the decedent left neither wife nor children, 
father or mother, but did leave surviving him as his 
only heirs a t  law, brothers and sisters, and descendants 
of brothers and sisters. He testified as to the medical ex- 
penses, funeral bills, charges for cemetery lot, the total 
amount being the sum of $1,083.25. He estimated the 
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court costs to  be $75.00, and attorneys’ fees to  be some- I where between $1,200.00 and $1,500.00. He was unable to 
testify that any of the brothers and sisters depended upon 
decedent for support. 

Respondent called Bertram Moore, an electrician, 
who was working at  the Fairgrounds on August 15, 1953. 
He testified he was employed by the Egizii Electric 
Company, and that he saw the limb fall. He stated that 
all of a sudden it snapped and floated down; that he did 
not hear the limb break, but did hear it smash when it 
hit the ground. The man, who was struck, was facing 
towards Happy Hollow. He testified that it was an elm 
tree, that it was alive and had leaves on it, but he was 
unable to explain what caused the limb to  fall. He further 
stated that after the accident this particular tree, together 
with other trees in the vicinity, were cut down; but he 
could not remember when. 

Wilbur Powell was nest called by respondent. €€e 
testified he was an electrician, and was standing outside 
of the electricians’ building at the time the limb fell and 
hit the decedent. His attention was first drawn to  the 
tree by the snap of the limb, and he saw the limb, which 
was of a fairly good size, after it hit the ground. It 
made a crack like a rifle. He was unable to state what kind 
of a tree it was, and he also did not know what caused 
the limb to  fall. He testified that it was a calm day, and 
he could not state whether the tree was dead or alive. 

Respondent then offered in evidence the Report of 
the Department of Agriculture, signed by Alvin C. Bohm, 
and filed in this case on May 21, 1954 under Rule 16. The 
Report of the Department of Agriculture places the De- 
partment of Agriculture as the custodian of the State 
Fairgrounds, and the buildings thereon by virtue of 
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Chap. 127, Par. 40, Ill. Rev. Stats., 1953. The mainte- 
nance of the Fairgrounds is supervised by the Division 
of State Fair. The grounds cover approximately 366 
acres lying just north of the City of Springfield. There 
are 71 separate structures or groups of buildings ranging 
from a permanent bandstand to  the grandstand, which, 
with bleachers, will seat approximately 10,200 persons. 
Some of the structures, such as the Illinois Building, 
which houses the general offices of the Department of 
Agriculture, are used the entire year. There are several 
miles of streets, roads and sidewalks interlaced through- 
out the various parts of the grounds, and the state em- 
ploys a maintenance crew on’an annual basis. I n  1953, the 
Illinois State Fair was held between the dates of August 
14 and August 23. During the Fair a large number of 
persons were employed by respondent for the purpose 
of keeping the State Fairgrounds in a good condition 
and in a proper state of repair, which included the timber. 
and trees located thereon. Whenever trees or timber on 
the ground became dead or decayed, and a threat to  the 
safety of persons coming under said trees, they were 
chopped or sawed down, and removed as a source of su(~1 L 

danger. The concluding parap-aph of the Report is as 
follows: “The Department of Agriculture, prior to  the 
time that a limb from a dead tree fell hitting said deced- 
ent, Steve Bolf, as alleged by the claimant herein named, 
had no knowledge of such condition, as to any treee on 
the Illinois State Fairgrounds.” Respondent contends 
that, inasmuch as it did not have actual or constructive 
notice of the defective condition of the tree, or, that the 
condition had existed so long as to  constitute construc- 
tive notice, its agents and servants were not negligent, 
and, therefore, respondent was not liable. 
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I n  the case of Dreier vs. State of Illinois, 21 C.C.:R. 
72, claimants were injured when a limb fell on their 
automobile, and it was proven that the limb had been 
in a cracked and defective condition for a period of 
time, and that the state had constructive notice of same. 
This Court has previously held that a Departmental 
Report is prima facie evidence of the facts set forth 
therein, but is not prima facie evidence of the conclusions 
set forth. 

‘Claimant’s evidence is not rebutted by the Depart- 
mental Report. It does, however, state that respondent 
kept a crew the year round for the purpose of inspecting 
and maintaining the buildings, trees and timber standing 
thereon fo r  the safety of those attending the State Fair, 
and visiting the State Fairgrounds during the course of 
the year. 

Inasmuch as Springfield and the surrounding area 
had been affected with a blight, which was killing elm 
trees, this in itself should have put the Department of Ag- 
riculture upon notice that a check should be made of all 
trees to see whether or  not the elm trees located on the 
State Fairgrounds, were dying from the blight. 

The question of contributory negligence has not 
been raised, and rightfully so, as claimant’s intestate was 
sitting in a place where he had a perfect right to be, and 
did nothing, which contributed to his own injury. 

It was a calm, sunshiny day. There was evidence 
that the elm tree was rotten. There were leaves missing 
from it, which would giue an indication that the tree 
was suffering from the blight testified to  by the expert 
witness for claimant. Limbs of trees, ten inches in cir- 
cumference, do not fall without some reason therefor. Wc 
believe we can safely conclude that this tree was affected, 
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that it was rotten, and that claimant’s intestate did 
nothing to bring about the condition, inasmuch as the 
grounds, the trees growing thereon, and the buildings 
were under the control and supervision of respondent. 
This is a case where we can invoke the doctrine of res 
ipsa loquitur. 

We cannot find a case where for  no apparent reason 
a limb from a tree has fallen, and caused an injury; and, 
particularly, a case involving a limb of the size of the 
one in question, which had fallen when the wind was i:ot 
blowing. This places an additional stress upon the ques- 
tion as to what caused the limb to fall. In such a case the 
question arises as to whether or not the diseased condi- 
tion of the tree was apparent, and had existed for a 
period of time, and whether or  not upon proper inspection 
its condition could have been determined, and the tree 
removed or treated, so that it would not remain as a 
hazard to  those who visited the Fairgrounds. We are 
cognizant of the fact that respondent, through its agents 
and servants, did inspect the grounds, and was supposed 
to keep the grounds and the trees growing thereon in a 
safe condition for those attending the State Fair, as well 
as on other occasions. The condition existing in elm trees 
was very common in Spring5eld and the surrounding 
territory, and certainly respondent had knowledge of 
this. With this knowledge, inspection should have been 
made to  determine whether or not the trees in question 
were diseased and rotten, and consequently hazardous. 

The question as to this particular tree, as well as 
the surrounding trees, being rotten was answered by the 
fact that respondent, through its agents and servants, 
did remove the tree in question, and also several trees 
surrounding it, because of the disease that existed in the 
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tree, which caused the limb in question to1 fall on claim- 
ant’s intestate. 

It was the duty of respondent to  keep the State Fair- 
grounds and the buildings thereon in a condition rea- 
sonably safe for the use of those attending the Fair, and 
it was obliged to use ordinary or  reasonable care to  ac- 
complish this. Claimant’s intestate was entitled to  rely 
on or assume the proper performance of this duty. A 
violation of such a duty constitutes negligence. 

The author of the article on negligence in 38 Ameyi- 
cum Jurisprudewce 989, Section 295, under the title “Res 
Ipsa Loquitur” says : 

“The conclusion to be drawn from the cases as to what constitutes 
the rule of ‘res ipsa loquitur’ is that proof that the thing which caused 
the injury to the plaintiffs intestate was under the control and management 
of the defendant, and that the occurrence was such as in the ordinary course 
of things would not happen if those who had its control or management used 
proper care, affords sufficient evidence, or, as sometimes stated by the 
Courts, reasonable evidence, in the absence of an explanation by the de- 
fendant, that the injury arose from or was caused by the defendant’s want 
of care.” 

The respondent has not offered any evidence, or ex- 
plained why the limb fell, other than that it did not 
know the tree was in a dangerous and hazardous condi- 
tion until after the accident. We are of the opinion that, 
from the, testimony, the disease in the tree could have 
been determined had a proper inspection been made by 
respondent’s agents. It was respondent’s duty to  mike 
such an inspection in order to  safeguard the patrons at  
the Fair, which fact was later recognized, as the diseased 
condition in other trees surrounding the tree in question 
evidently was apparent to respondent’s agents after the 
accident. 

In the case of McCleod vs. Nel-Co Corpoyatiom, 350 
Ill. App. 216, the Court discusses in great detail the 
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doctrine of res ipsa loquitur. This was a case where 
plaster in a hotel room fell upon guests, while they were 
sleeping in bed, causing personal injuries. We quote 
from page 223: “ I n  38 Am. Jurs. 1,003, title ‘Res Ipsa 
Loquitur’, Section 306, it is said that the doctrine has 
had frequent application in cases of injuries resulting 
from falling objects and substances; that, in order to 
invoke this doctrine in an action fo r  injury from a 
falling object, the fall of the object must, according to  
common experience, be so unusual in occurrence, when 
due care is exercised by the defendant, as to carry in- 
herent probability of negligence on his part. On pages 
1004-1005, Section 307, of the same article, it is stated 
that it is usually held that a customer, who is injured 
by the unexplained fall of an object, in a store, which 
causes injury to  him, may invoke the doctrine of ‘res 
ipsa loquitur ), citing Anderson vs. McCarthy D r y  Goods 
Compmy, 49 Was. 398, 95 Pac. 325, 16 L.R.A. (New 
Series) 931; and, Law vs. Morris, 102 N.J.L. 650, 1330 
Atl. 427, 46 A.L.R. 1108. 7 7  

In  the case above cited, the defendant testified, as 
did its agents, that frequent inspections were made of 
the room where the plaster fell; that it was not appar- 
ent that there was any damage to the plaster, and that 
there was no explanation as to  why it fell. 

This is a situation similar to  the one in the present 
case. But, there was no question in the hotel case but what 
the plaster was defective, or  it would not have fallen; and 
the same is true in the case of a limb falling from a tree, 
which was found to  be diseasdd and decayed, which con- 
dition caused the limb to  fall. 

Under the maxim “res ipsa loquitul.”, our courts 
have announced many times that where a thing, which 

-9 
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has caused injury, is shown to  be under the management 
of the party charged with negligence, an accident is 
such as in the ordinary course of things does not happen, 
if the management uses proper care. The accident itself 
affords reasonable evidence, in the absence of an explana- 
tion by the party charged, that it arose from want of 
proper care. 

It is clear from the record that the deceased did :not 
leave a widow, descendants or parents. His next of kin 
were brothers and sisters, and descendants of deceased 
brothers and sisters. There is no evidence that the de- 
ceased contributed to  the support of any of his next of 
kin, or  that anyone looked to him for  such support, as 
no pecuniary injury has been shown, and this action 
is instituted by the personal representative of the de- 
ceased. The recovery is, therefore, limited uncler the pro- 
visions of Par. C of Sec. 2 of the Injuries Act, Chap. 70, 
1953 111. Rev Stats. 

This Court, therefore, finds that claimant is entitled 
t o  the sum of $900.00, and that attorneys’ fees in the sum 
of $500.00 should be allowed, or a total award of $1,400.00. 

(No. 4658-Claim denied.) 

GEORGE A. PITTS, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed March 16, 1956. 

BERNARD T. GRIMES, Attorney for Claimant. 
LATHAM CASTLE, Attorney General ; c. ARTHUR 

NEBEL, Assistant Attorney General, for Respondent. 

HIGHWAYS-rZOtiCe of spraying. The state has no duty to notify adjoining 
land owners that certain spraying operations are going to take place at a 
particular time. 

SaME-burden of proof-negligence. Claimant did not show by a pre- 
ponderance of the evidence that his cattle died because of the spraying opera- 
tions of respondent. 
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FEARER, J. 
Claimant, a farmer and cattle feeder in Towanda 

Township, McLean County, Illinois, has tracts of land 
along Illinois Route No. 9 and Illinois Route No. 165, 
which joins Route No. 9. 

This action is brought for the loss of two steers on 
August 16, 1954, and two steers which died on August 
17,1954. It is contended that the cause of the death of the 
steers waa due to  the negligent spraying of weeds along 
the state right-of-way with a solution of 2, 4-D, and, also, 
that respondent’s agents did not notify claimant, or the 
hired help in his absence, that they were going to  spray 
the noxious weeds growing along the right-of-way ad- 
joining the feeding lot and pasture where claimant’s 
cattle were permitted to  graze, and also near where cer- 
tain steers were being held in a feed lot. The amount of 
the claim is in the sum of $993.00. 

A brief statement of the facts is essential, for the 
reason that there was no direct testimony as to the cause 
of death of the steers in question. It is contended by 
claimant that he has proven his case by a preponderance 
or greater weight of the evidence, by circumstantial evi- 
dence, which can lead to but only one conclusion, and 
that is that the solution of 2, 4-D used by respondent’s 
agents, when sprayed upon weeds, such as lambsquarter, 
and eaten by cattle produces and develops a high nitrate 
condition, and will cause their death. It is important to  
note a t  this time that no post-mortem was performed on 
the animals to  determine the cause of their death. 

I t  was stipulated by the parties, through their respec- 
tive counsel, as follows: 

“It is stipulated by the parties that claimant, George A. Pitts, is a resident 
of Towanda Township, McLean County, Illinois; that the farm land he farms I 
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is in Sections 35, 36, Section 2 and Section 3, Old Town Township, McLean 
County, Illinois; that Illinois State Route No. 9 passes between the land in 
Old Town and Towanda Township, being Sections 35 and 36, Towaiida 
Township; State Route No. 165 passes, and connects it on the south line be- 
tween the two sections with Illinois State Route No. 9; that a fence of claim- 
ant passes along Route No. 9 for approximately one and a half miles; that the 
cattle of claimant were located in a feed lot a t  the northeast corner of the 
intersection of Routes Nos. 9 and 16S, and immediately west of that inter- 
section in another field on the north side of Route No. 9, that all reference 
to any spraying of weeds is on the north side of Route No. 9; that Route 
No. 9 is a State Bond Issue Road provided for in the Sixty Million Dollar 
Bond Issue Act. 

I t  is further stipulated and agreed that the Report of the Division of 
Highways, dated February 21, 1955, signed by Earl McK. Guy, Engineer of 
Claims, and filed under Rule 16 of this Court, may be received in evidence as 
a part of the record in this case.” 

Claimant testified that there were 85 head of steers 
in the feeding lot at the northeast corner of the intersec- 
tion of Routes Nos. 9 and 165, and on the west side there 
mere 810 steers in the pasture, and that they were in those 
locations on August 9, 1954. On August 9, 1954, he was 
away on a cattle buying trip in Colorado, Wyoming, New 
Mexico and Texas, and did not return to his farm until 
about the 14th or  15th of that month. On the 16th day of 
August, two of the steers died, and the day following two 
more steers were found dead in the west pasture. He was 
not a t  home a t  the time the! cattle were found dead, and 
the men working fo r  him found the steers. His wife was 
at  home at  the time, and the men reported to  her. The 
steers were pulled out of the feeding lot, and the render- 
ing works was called t o  come and get them. 

He further testified that he did not elearnine the 
cattle, and that the meeds were dying along the highway 
and the fence row of the pasture and feed lot. He called 
fo r  a professional opinion as to  what caused the death 
of the cattle, as he felt it was unusual to find perfectly 
healthy cattle dead in a feed lot. Mr. Cyril Burns, an em- 
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ployee of the State of Illinois, was called to  determine 
what had been used to spray the weeds, as some of the 
tall weeds in the fence row had fallen over the fence, 
and the cattle had eaten them. This was on a weekend, 
and Mr. Burns asked if he had a mowing machine avail- 
able to cut down and mow the rest of the weeds to pre- 
vent any more from falling into the fences. He and his 
men mowed the rest of the weeds along the fence line 
on Saturday afternoon, and he identified them as being 
lambsquarter, horseweeds and fox tail grass, which weeds 
varied in height from a foot to  three feet, and stated they 
were growing very close to  the fence. He did not see a 
steer reach through the fence and eat the weeds, but it was 
evident by looking at the weeds that they had wilted and 
fallen over the fence; that the stubs were there, and that 
some of the weeds had been eaten. 

He also testified that he called Dr. Gaffin at Clinton, 
Mr. Gene Mossbacher of McLean County, Farm Adviser, 
and Dr. Marquardt, his veterinarian in Bloomington. He 
stated he had owned the cattle for  sometime, and that 
they were in a healthy condition; furthermore, that no 
cattle died, other than the four testified to. He was unable 
to state as to  what had been used to spray the weeds, but 
said that the solution used caused the weeds to die, wilt 
and drop down, and lean into the fences. He could tell 
that the weeds, which had been sprayed with the chemical, 
had been eaten. 

There is no question but what the weeds had been 
sprayed with 2, 4-D, and that the spraying was done by 
Mr. Kellar, an employee of respondent. 

There is further testimony by claimant that there 
were no weeds growing in the feed lot. He next described 
the lambsquarter, which he was able to identify, and 
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stated that it had not rained from August 9 until tlhe 
date of the death of the cattle. He then testified as to  t'he 
weight of the cattle, and the price per pound on the 
various steers as of the date of their deaths. There seem 
to be no question about the value of the cattle, and con- 
sequently the damages established. 

On cross-examination, claimant testified that he 
had been absent from his home for about ten days to  two 
weeks, and that he returned home a day or two after 
the cattle had died. The steers mere approximately two 
years of age, and he had had them since November of 
3953. They were purchased as feeders, being mixed be- 
tween Herefords and Angus. He was not positive as to the 
breed of the cattle, which died, and he did not have a 
veterinarian out to look a t  the cattle. He stated the cattle 
had been on feed since December 1, 1953. He further 
testified that the cattle were on full feed, ground ration, 
consisting principally of corn, balanced with a protein 
supplement, and three pounds of hay a day. The Angus 
cattle referred to had been on the legume grass pasture on 
the north side of Route No. 9, west of the feed lot. Claim- 
ant stated he had owned 210 head of the cattle since Sep- 
tember, 1953, and the balance since February, 1954, and 
they were all out on pasture. He testified that1 the weeds 
were all growing on the right-of-way, and that there were 
no \\reeds inside of the fences. The fences surronnding the 
feed lo t  were four feet high with two strands of barb wire 
on top, and it would have been possible fo r  some of the 
weeds to  have been eaten, but he could not find the stubs. 
The weeds along Route No. 9 were sprayed for  approxi- 
mately 50 yards. 

Dr. Emmett 13. Marquardt, a veterinarian of Bloom- 
ington, Illinois, testified that he had been the veterinarian 
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fo r  claimant for many years; that, after being called by 
claimant, he went to his farm to examine the cattle, which 
were still living, and found the balance of the herd to be 
normal. He went to  the right-of-way and examined the 
weeds, and determined that they had been sprayed with 
some material, because the tops had wilted, and the leaves 
weie wilting, and some of the tall weeds had that charac- 
teristic crook where they started to  die, and then grow 
again and come up, which was particularly true of the 
giant ragweed and the lambsquarter. Some of the weeds 
mere hanging over the fence, and some drooped over the 
top of the fence. He stated he could determine that 
the lambsquarter had been eaten, being that portion 
which was through the fence, as the stump was still there; 
and, that the past of the weed toward the1 road was still 
intact. He went down and examined the terrain along the 
fences where the other cattle had been, and found lambs- 
quarter and giant ragweed, and the condition of the weeds 
similar to  that to which he had previously testified. 

As to his personal experience concerning the effect 
of 2, 4-D on cattle, he stated his only information was 
through what he had read, and what he had learned at 
association meetings. From what he had been able to  
learn, the spraying of 2, 4-D on weeds, such as lambs- 
quarter, creates a nitrate concentrate, which is very toxic, 
and this condition occurs within a week following a 
spraying. He further testified that he contacted Dean 
Graham of the University of Illinois, College of Veter- 
inary Medicine, and that he received a letter from his 
Assistant, Mr. George T. Woods, which letter was marked 
exhibit A and was admitted in evidence. Professor Woods 
stated in the exhibit that 2, 4-D itself is not poisonous to  
cattle, but, when sprayed on certain plants, such as 
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lambsquarter, it causes a high concentration of nitrate 
to develop, and that, therefore, it is possible for anim,als 
to  be poisoned in this manner, and such cases have been 
reported by veterinarians. 

A hypothetical question was then propounded to  Dr. 
Marquardt. He was asked an opinion as to the effect of 
the spraying of a 2,4-D solution on weeds, such as lambs- 
quarter, which mere later eaten by cattle, and the cause 
of their subsequent death. This question was not objected 
to, and the witness stated that it was his opinion that idle 
spraying was involved in the death of the cattle. 

On cross-examination, these questions mere pro- 
pounded to  him: 

“Q. Do you know what caused the death of these four steers that he 
lost last summer? 

A. No. 
Q. Did you see the dead steers? 
A. No. 
Q. Now you gave an opinion based on your experience that cattle 

could die from eating various weeds that had been sprayed with 
2, 4-D, did you not? 

Do you have any opinion as to how much of such weeds the 
cattle would need to eat in order to cause death? 

Did you ever see any cattle that had died from eating weeds that 
had been sprayed by 2, 4-D? 
I had seen cattle that died of nitrate poisoning. 
Have you ever seen any that died from eating weeds that you knew 
had been sprayed with 2,4-D! 

Will you tell us where they were, and what they looked like? 

A. That is right. 
Q. 

A. No, I wouldn’t know. 
Q. 

A. 
Q. 

A. Yes. 
Q. 
A. Well they died suddenly.’’ 

He mas unable to  testify from an outward examina- 
tion whether the cause of death mas from eating weeds 
sprayed with 2,4-D, or  some other cause. He was further 
cross-examined as to  various articles and tests made by 
the U.S. Department of Agriculture as to the effect of 
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2, 4-D fed to cattle in grain. He said that he was familiar 
with some of the tests, and that he recognized that 2, 4-D 
was checked for its effect upon warm blooded animals 
before it was put on the market. His answer mas that he 
understood it was nontoxic. He was unable to  testify as 
to the spray that was used on the weeds adjoining claim- 
ant’s farm. The examination of the rest of the cattle on 
the farm was merely by observation. He concluded by 
testifying that cattle can get nitrates from other plants, 
particularly from Urea, a nitrate nitrogen compound, 
which is mixed with feed to fatten cattle. He did not 
have any knowledge as to whether or  not claimant was 
feeding Urea, and stated that cattle sometimes die from 
an improper mixture of feed. 

James Miller, an employee of claimant, testified that 
he mas on the farm on August 16 and August 17; that he 
personally fed the cattle ground feed and supplement, 
and that this was also true as to the large ones in the dry 
feed lot. He was asked if he knew what Urea was, and he 
said he did not, but that he was feeding the cattle linseed 
pellets, molasses, ground corn and hay. To his knowledge 
there was no Urea in any of the feed, and the cattle in the 
west pasture were on grass, and were not fed a supple- 
ment or  feed of any kind, except regular cattle salt. Re- 
spondent’s agents did not tell him they were going to 
spray the weeds, and he did not know when they did it, 
,4fter the steers died, he checked the weeds around the 
feed lot, and the feed given to the cattle, but could not de- 
termine the cause of their deaths. He substantiated claim- 
ant’s testim’ony as to the weeds growing around the fence, 
and his observation as to  their condition after they were 
sprayed. 
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On cross-examination he testified that the only other 
cattle, which had died in the field, did so in the1 late fall 
after a light frost, and these steers died from bloat. He 
was unable to identify any particular weed as being more 
prominent than others, and stated the weeds he referred 
to were a mixture, such as grow along the right-of-way 
lines, which have heretofore been referred to. He identi- 
fied the lambsquarter as being a large weed with a few 
leaves, which would grow about 2% feet tall. 

The nest witness for  claimant was Mr. Elliott Aus- 
sieker, who was working on the farm at  the time the 
steers died. As to this witness, his testimony substan- 
tiated that of other witnesses for claimant. However, 
when asked whether or not he could tell if the cattle 
died from natural causes o r  not, his answer was “no”. 

Mr. Edward M. Willens, testifying for respondent, 
stated that he was employed by the State of Illinois as a 
District Landscape Architect in District No. 3, Ottawa, 
Illinois, and that his territory covered LaSalle, Livings- 
ton, McLean, Grundy, Kankakee, Iroquois, Ford, part of 
Kendall, part of Putnam, and part of Champaign Coun- 
ties; and, that claimant’s farm was in his territory. He 
testified he had been employed by the State of Illinois for 
more than 20 years, and that Mr. John Grayhack, Jr., was 
District Engineer of District No. 3.  Witness mas shown re- 
spondent’s exhibit No. 1, which was a letter written by the 
College of Agriculture, University of Illinois, by Prof. 
F. W. Slife, Asst. Professor of Agronomy. It mas stipu- 
lated by the attorneys for claimant and respondent that 
this letter be admitted in evidence, the contents of which 
in substance are as follows: “There are several articles 
in the literature on the effects of 2, 4-D on warm blooded 
animals indicating that it is relatively nontoxic, and that 
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large doses can be consumed without any material effect. 
There is no-reason to  believe that a 2, 4-D material put 
out by different companies would change this outlook. 
The basis of 2, 4-D material is the same, but the carrier 
varies slightly with the different companies. Since these 
carriers are reasonably nontoxic, then there is no basis 
for us to  believe that any of them would be harmful.’’ 

The witness further testified that respondent used 
spraying operations to control weeds and vegetation 
growing along the right-of-way, and that he had full 
charge of this within his district. He stated there were 
approximately three landscape crews, and that a daily 
record and report mere submitted by each crew; and that 
Mr. Randolph &I. Kellar, a maintenance worker under his 
jurisdiction a t  Odell, Illinois, was an operator of the 
spraying equipment. He further stated respondent had 
been carrying on the spraying operation of weeds for 
approximately six years, and that fo r  the last four years 
had been spraying complete right-of-ways from the edge 
of the slab of the concrete to the right-of-way line with 
state owned equipment. For the past year this had been 
done with John Beam machines, which have a 300 gallon 
capacity, and test out at approximately 17 acres to a tank, 
the formula being 1 quart of 2,4-D per acre; hence to  each 
300 gallons was added 4 gallons or 16 quarts of material. 
The nozzles of the machine were tested so that they 
would spray approximately one quart of the solution 
per acre, which is required to get a good kill. In 1954 this 
material and mixture was used in his District, being 4 
gallons of 2, 4-D t o  300 gallons of water, and this was the 
mixture and material used in the spraying operations 
along the right-of-way on Route No. 9 by claimant’s farm. 
The first two years 2, 4-D was used, a solution of 9 tea- 
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spoons of 2, 4-D to 3 gallons of water was applied with 
hand sprays. The next two years 2 Friend sprayers of 
200 gallon capacity and about the same ratio of 2, 4-D 
and water were used. 

The next witness called for  respondent was Mr. Ran- 
dolph M. Kellar, an employee of the State of Illinois? who 
was directly under the supervision of Mr. Ed Willens. He 
testified that he had worked for the State of Illinois for a 
little over two years; that he was acquainted with the 
right-of-way along Route No. 9 in McLean County, bnt 
could not say exactly where claimant’s farm was located. 
He testified as to the type of spraying equipment arid 
mixture used along Route No. 9 in 1954, and stated he had 
used this mixture for  one year, but that no one was noti- 
fied when spraying operations were to  take place along 
Route No. 9. He testified that no complaints were ever 
made about the spraying along the right-of-way having 
any ill effects on animals. 

Mr. Cyril V. Burns, a Maintenance Field Engineer 
fo r  District No. 3, and a graduate of Washington State 
College, testified that he was called by claimant to  come 
to  his farm after the steers had died on about August 21, 
1954. In examining the right-of-way line, he particularly 
noticed plain ragweeds and giant ragweeds, or horse- 
weeds. He stated that the chemical used was manufac- 
tured by the Riverdale Chemical Corporation, and that 
this same material was used in spraying over 600 miles of 
right-of-way. He further testified that the Riverdale 
2, 4-D, which was being used, was not of different 
strengths, and that he had read that the material was 
nontoxic, but was not testifying as an expert. 

We are familiar with the rule as to  circumstantial 
evidence that it is proof of certain facts and circurn- 
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stances in a given case from which the jury may infer 
from connected facts, which usually and reasonably 
follow according to the common experience of mankind. 

We are also cognizant of the fact that this Court, in 
the absence of a jury, is the tryer of the facts, and has a 
right' to consider circumstantial evidence. 

We are also familiar with the law in regard to  specu- 
lative evidence in negligence cases, i. e., liability cannot 
rest upon imagination, speculation or conjecture, nor 
upon a choice between two views equally compatible with 
the evidence, but it must be based upon facts established 
by evidence fairly tending to  prove them. Claimant has 
the burden of proof to  establish his claim by a preponder- 
ance or greater weight of the evidence as to:  (1) Freedom 
from contributory negligence, (2) Negligence of respond- 
ent, and (3)  Question of damages. He has the burden of 
proving all three propositions before he can recover. The 
negligence of respondent relied upon is the failure of 
respondent's agents to  notify claimant that spraying op- 
erations were taking place along the right-of-way out- 
side of the pasture and feed lot where the cattle were 
being held, and the question of negligence in using the 
solution of 2, 4-D with a mixture of water as producing a 
toxic condition in warm blooded animals. 

We are of the opinion that claimant has failed to  
prove his claim by a preponderance or greater weight 
of the evidence, either by direct or circumstantial evi- 
dence, by which we could reach the conclusion that the 
steers did not die from some cause other than the spray- 
ing of the weeds referred -to along the right-of-way. The 
evidence claimant is relying upon is too speculative, and 
leaves too much to conjecture. As to the giving of notice, 
this, of course, would be very impractical. If respondent 



270 

was required to  give notice to  all land owners or farmers 
that certain spraying operations were going to  take place 
at a certain time, this would probably leave very little 
time within which to  actually spray dong the right- 
of-way. 

There is professional testimony that 2, 4-D mixed 
with water in the ratio of four gallons of 2, 4-D ester to 
300 gallons of water had been used in 1954 to  spray ap- 
proximately 600 miles of right-of-way. We can’t help 
but be impressed with the fact that respondent has experi- 
enced no other complaints by reason of such spraying 
operations with the solution. However, we are also aware 
that this testimoiiy would be incompetent had an objec- 
tion been made, and we feel sure that the Commissioner 
would have sustained the same, as the testimony would 
have to relate to the spraying of the weeds in question, 
which claimant’s witnesses believed mere eaten by the 
steers, which died. We do know that professional expert 
testimony could have been offered, which would have 
given this Court some direct testimony as to the cause of 
death, had a post-mortem been performed, which we 
believe would have been the proper thing to  do, and then 
the veterinarian, after making the post-mortem, could 
have testified as to his opinion of the cause of death. 

There are a great many thousands of miles of state 
right-of-ways upon which spraying operations are carried 
on by respondent in the State of Illinois, and, in view 
of the testimony of respondent’s agents as to the material 
used and the supervision fo r  applying the solution, it is 
hard for us to believe that respondent would be guilty 
of using a solution, which would be injurious to warm 
blooded animals, with knowledge that a great many miles 
of right-of-way would be adjacent to  feeding lots and 
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pastures where animals are enclosed, and further realizing 
that animals are inclined to lean over the fence, and eat 
weeds and vegetation, particularly when pastures might 
be short. 

If we were to  allow a claim of this kind, based upon 
the type of proof offered, and without, the advantage of 
professional testimony in regard to a post-mortem, we can 
conceive where the state would be subjected to innumera- 
ble claims running into many hundreds of thousands of 
dollars without having the protection, which we believe 
the state is entitled to, and which we believe to  be neces- 
sary before claims of this type can be allowed by this 
Court. 

The claim of George A. Pitts is, therefore, denied. 

(No. 4662-Claimant awarded $1,115.00.) 

DIXON FRUIT COMPANY, A CORPORATION, AND UNITED STATES 

FIDELITY AND GUARANTY COMPANY, A CORPORATION, Claimants, 
VS. ST.4TE OF ILLINOIS, Respondent. 

Opinion filed March 16, 1956. 

DIXON, DEVINE AND RAY, Attorneys for  Claimants. 
LATHAM CASTLE, Attorney General ; EDWARD M. 

WHITE, Assistant Attorney General, f o r  Respondent. 
JURISDICTION-damage by esccrped prisoners and inmates-conditions 

precedent. A favorable recommendation by the Department of Welfare is not 
a condition precedent to recover under Chap. 23, Sec. 372a, 111. Rev. 
Stats., 1953. 

P R ISO N ER S  AND INMATEs-hages sustained by reason of property being 
stolen. The state is not an insurer against damages caused by property being 
stolen by escaped inmates. Claims under the statute will be allowed only in the 
event that the state is found to be at fault. 

SAME-evidence. Evidence showed that the state was negligent in not 
exercising restrictive control over known mental defectives, who were allowed 
to wader  at will. 
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DAMAGES-trade-in value on motor vehicle damaged beyond repair. 
Trade-in value is of some value in determining the market value of salvage. 

SAME-evidence. Claimant did not sustain the burden of proof in show- 
ing that he sustained damages from the loss of use of totally wrecked vehicle. 
Increased use of claimant’s other vehicles will not be considered. Loss must be 
financial loss. 

WHAM, J. 
Claimants have brought this action under the pro- 

visions of Chapter 23, Par. 372(a), Ill. Rev. Stats., (1953 
State Bar Association Edition), to recover damages 
caused by an escaped inmate of the Dixon State School 
on September 18, 1954. The damages claimed are for 
the destruction and loss of use of a truck owned by the 
Dixon Fruit Company, and for  bhe subrogation interest 
of the United States Fidelity and Guaranty Company 
by reason of the existence of an insurance policy in- 
suring the truck against this loss. The amount sued for 
is a total of $1,935.00, of which the claim of the United 
States Fidelity and Guaranty Company is $745.00. 
There appears to be no serious dispute with respect 
to the facts involving the loss of the truck, inasmuch 
as a stipulation was entered into by and between the 
parties a t  the outset of the hearing, wherein it was 
stipulated in the presence of Mr. George Presbrey, the 
hearing officer, as follows : 

“Mr. Presbrey: Let the record show that it is stipulated by and between 
the parties to the claim, the Dixon Fruit Company, 302 East River Street, 
Dixon, Illinois, is a corporation organized, and authorized to conduct its 
business, under the laws of the State of Illinois, and doing business at  the 
aforesaid address. 

Let the record further show that on the 18th day of September, 1954, 
one Adolph Plachaoff was an inmate of a charitable institution known as the 
Dixon State School, located at Dixon, Illinois, over which the State of Illinois 
had and has control; that on the aforesaid date, September 18, 1954, the said 
Adolph Plachaoff escaped from said institution, and, while he was absent 
from said institution at liberty, he stole a truck belonging to claimant, Dixon 
Fruit Company, said tiuck being a Ford truck and belonging to aforesaid 
claimant. 
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Let the record further show that the Dixon Fruit Company on 
September 18, 1954 was the owner of said truck; that said Adolph Plachaoff, 
while in the act of removing or attempting to remove and make away with 
said truck, and while it was In his possession, set fire to said Ford truck. 

Let the record further show that claimant carried a policy of insurance 
with United States Fidelity and Guaranty Company, which was in full force 
and effect on September 18, 1954, and which provided partial but not com- 
plete coverage for loss or damage by fire. That said insurance company, ac- 
cording to the terms of the policy, paid to complainant $745.00. That 
claimant executed and delivered to United States Fidelity and Guaranty 
Company its subrogation receipt for the sum so paid, and said insurance 
company now stands subrogated to claimant to the extent of $745.00, and is 
entitled to receive said amount from the proceeds of this claim, if and when 
the same shall be allowed. 

Let the record further show that on the 21st day of October, 1954, in 
compliance with the statutes of the State of Illinois, claimants presented to 
the Director of the Department of Public Welfare of the State of Illinois its 
claim for compensation for damages and loss herein complained of or which 
may hereafter be established by proof. 

Let the record further show that the aforesaid claim has been investigated 
and processed by the Department of Public Welfare as required by statute 
and departmental rules and regulations.” 

There are two questions raised by respondent re- 
specting the claim: First, that claimants have failed 
to establish a compliance with the statute upon which 
their right to  recover is specifically and exclusively 
predicated; and, Second, the amount of damages is 
questioned. 

Dealing with the first question, it is respondent’s 
position that, since the Department of Publio Welfare 
did not recommend an award to claimants, this Court 
lacks jurisdiction to determine the claim. 

The particular statute involved reads as follows : 

“372a. Claims for damages caused by escaped inmates of charitable, 
penal and reformatory institutions. S 1. Whenever a claim is filed with the 
Department of Public Welfare, or the Department of Public Safety, or the 
Youth Commission for damages resulting from property being stolen, hereto- 
fore or hereafter caused by an inmate who has escaped from a charitable, 
penal, reformatory or other institution over which the State of Illinois has 
control while he was at liberty after his escape, the Department of Public 
Welfare, or the Department of Public Safety, or the Youth Commission, as 
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the case may be, shall conduct an investigation to determine the cause, nature 
and extent of the damages inflicted, and if it be found after investigation that 
the damage was caused by one who had been an inmate of such  institution^ 
and had escaped, the said Department or Commission may recommend to the 
Court of Claims that an award be made to the injured party, and the Court 
of Claims shall have the power to hear and determine such claims.” 

Inasmuch as the effect of the statute and the juris- 
diction of this Court to proceed under the terms of  the 
statute have been questioned, we deem it necessary to 
reviev the la,w both before and after the enactment of 
the statute in order to determine our power to  proceed 
under it. 

It is to  be noted that the statute was originally 
enacted by the 59th General Assembly, and was approved 
June 21, 1935. It has only been amended once, being in 
1953, as above set forth. Prior to  the enactment of the 
statute in 1935, the law of Illinois was clear that there 
could be no recovery against the State of Illinois f o r  
theft, damage t o  property, o r  injury to  a person caused 
by an escaped inmate of a charitable or penal institution 
operated by the State of Illinois. This was so, due to the 
fact that, in its operation of such an institution, the 
state engaged in its governmental capacity, and was not 
liable to respond in damages for the negligence of i ts  
officers, agents o r  employees, nor for the acts of the in- 
mates. This was announced in the decision of Baings 
vs. State of Illinois, 8 C.C.R. 508, involving theft of 
property by an inmate of the Dixon State Hospital, who 
allegedly escaped by reason of respondent’s negligence, 

At the time this decision was rendered, the Court 
of Claims was operating under the 1917 Act, Chap. 37, 
Sees. 462-475, Ill. Rev. Stats., (1933 State Bar Associa- 
tion Edition), and the doctrine of governmental im- 
munity was in full effect. 

, 
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Shortly after the decision in the Bangs case, opinion 
filed on April 9, 1935, the original statute, under designa- 
tion of Senate Bill No. 247, was passed and approved 
on June 21, 1935. 

The original statute read as follows: 

“55 (6 ) .  Damages by escaped inmates of charitable institutions-Juris- 
diction of Court of Claims. Section 1. Whenever a claim is filed with the 
Department of Public Welfare for payment of damages to property, or foI 
damages resulting from property being stolen, heretofore or hereafter caused by 
an inmate who has escaped from a charitable institution over which the State 
of Illinois has control while he was at liberty after his escape, the Department 
of Public Welfare shall conduct an investigation to determine the cause, nature 
and extent of the damages inflicted, and if it be found after investigation that 
the damage was caused by one who had been an inmate of such institution and 
had escaped, the said Department may recommend to the Court of Claims 
that an award be made to the injured party, and the Court of Claims shall 
have power to hear and determine such claims.” 

The enactment of this statute, following so closely 
in point of time the decision in the Bangs case, leads 
us to  the conclusion that the Legislature intended to  
avoid the bar of the doctrine of governmental immunity 
in such cases without entirely eliminating the doctrine. 

Shortly after the enactment of this statute, the 
claim in the Bangs case was refiled under No. 2746, 10 
C.C.R. 127. The Court dismissed the case on the grounds 
that claimant had not brought himself within the afore- 
mentioned statute, inasmuch as no investigation or rec- 
ommendation had been made by the Department of 
Publio Welfare. I n  passing on this question, the Court 
stated at page 129: 

“As we view the matter, the statute contemplates the filing of a claim 
in the first instance with the Department of Public Welfare, and an investiga- 
tion by said Department. If, as the result of such investigation, the Depart- 
ment finds that the damage was caused by an escaped inmate of a charitable 
institution over which the State had control, and while said inmate was at 
liberty after his escape, the Department may, but is not required to, recom- 
mend to this Court thae an award be made to the injured party. Upon such 
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recommendation being made, and not until then, has this Court any jurisdic- 
tion to consider the matter.” 

It is to be noted in the above case that there was 
no action by the Department of Welfare whatsoever. 
Neither an investigation, nor a recommendation had been 
made by the Department. In  the instant case, however, 
an investigation was made, but no specific recommenda- 
tion was made. If we were to  follow the Bangs case 
with respect to the requirement that a favorable rec- 
ommendation of the Department of Welfare is necessary 
before this Court acquires jurisdiction, we would then 
be compelled to  dismiss the instant case f o r  lack of 
jurisdiction. This would be so even if the state did not 
raise the question initially, but rather did so by brief. 
We have held that even where the state fails to  raise 
the question of the Court’s jurisdiction, such question 
can and must be yaised by this court on its o w n  motion. 
Saders  vs. State of Illinois, 19 C.C.R. 181; Flymn, Et 
A1 vs. State of Illinois, 19 C.C.R. 134; Atkinson vs. State 
of Illinois, 21 C.C.R. 429. 

We have been unable to find a case raising the pre- 
cise question involved herein. The stipulated facts in 
this case reflect that an investigation was made, and that 
it was determined with sufficient certainty, to  at  least 
satisfy respondent, that an escaped patient of the Dixon 
State School stole a motor vehicle, and set fire to same. 
The facts further reflect that a claim was filed with 
the Department of Public Welfare on the 21st of October, 
1954, and that the claim had been investigated and 
processed by the Department of Public Welfare, as 
required by the statute and the Departmental rules and 
regulations. Everything has been done, and is in order, 
except that the record is silent as to the specific rec- 
ommendation made by the Department. 
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We do note, however, a portion of the Departmental 
Report consists of a letter to  the Director of the De- 
partment of Public Welfare, signed by the Superin- 
tendent of the Dixon State School, which letter is written 
in the form of an, answer to the complaint. This letter 
in no way recommends either the allowance or denial 
of the claim. It states that a patient of the Dixon State 
School admitted setting fire to the truck on September 
18, 1954. The letter also expresses an opinion with respect 
to  the damage done to the truck. This letter was sub- 
mitted to the Attorney General by the Director without 
comment. It, therefore, appears that the Department of 
Public Welfare has had an opportunity t o  make a rec- 
ommendation one way or the other, but fo r  some reason 
chose not to do so. 

Did the Legislature intend the Department of Public 
Welfare to be the final arbiter of claims of this kind, 
and that by mere inaction or  affirmative disapproval it 
could put an end to such claim? We think not, as a care- 
ful reading of the statute will reflect. The statute pro- 
vides that the Department shall make an investigation 
and “may  recommelzd t o  the Court of Claims that an 
award be made to the ilzjtjzcred party, and the Court of 
Claims shall have the power to hear and determine such 
claim”. If the Legislature intended the Department to 
be the final arbiter, there would be no reason to  refer 
the matter to the Court of Claims. We think rather 
the Legislature intended that the Department could 
recommend favorable consideration if it saw fit, and 
that the Court of Claims would be entitled to  either 
acoept such recommendation, or,  a t  least, take it into 
consideration. We do not believe, however, that, be- 
cause of the lack of such favorable recommendation, the 
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Court of Claims c.ould 
itself. We, therefore, 
State, 10 C.C.R. 128, 

not hear and determine the claim 
hold that the case of BavLgs vs. 
insofar as it conflicts with our 

expressed views on this point, is not to be followed. We 
find that the Court does have jurisdiction to  hear and 
determine this claim. 

In exercising our jurisdiction over these claims, we 
are compelled to define the test that should be applied 
by us in determining and hearing these claims. It is to 
be noted that ‘the statute makes no expressed provision 
in this regard. It merely states that “The Court of 
Claims shall have the power to hear and determine such 
claims ’ ,. 

Since the 1945 amendment to  the Court of Claims 
Act, the doctrine of governmental immunity is no longer 
applied to  claims against the state. Subsequent to the 
passage of the 1945 amendment, a case arose in this 
Court wherein an escapee from the Illinois Security 
Hospital, Menard, Illinois, an institution for  the insane, 
operated by respondent, brutally assaulted claimant in 
the case of MaZZoy vs. State of IZZimois, 18 C.C.R. 137. 
Claimant predicated her case upon negligence, contend- 
ing that the state negligently permitted the inmate to 
escape. The claim was allowed. In  the event the Court 
had failed to find negligence, there would have been 110 

recovery, since the state is not an insurer. 
I f  this Court were to apply .an absolute liability 

test with respect to  those actions coming under the 
statute involved herein, and yet require negligence to be 
proven in cases involving escaped convicts, patients, etc., 
wherein stolen property was not involved, it mould be 
to confess a very anomalous situation in the lam, and 

‘one which would, on its face, appear to be quite un- 
reasonable. 
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By the 1953 amendment to  the statute involved here- 
in, the Legislature charged the Department of Welfare, 
the Youth Commission and the Department of Public 
Safety with the responsibility of investigating only those 
claims involving stolen property by escaped inmates. 
They removed the Departments and Commission7s 
jurisdiction to investigate those cases involving damage 
to  property not stolen. 

With respect to those claims involving stolen prop- 
erty, of which this is one, we believe the Legislature 
intended to expedite the handling of such claims, since 
the recovery of stolen property, and the investigation 
thereof are matters calling for the exercise of the state’s 
police power, and the facts surrounding such crimes 
would, in many instances, be exclusively within the 
knowledge of the state. On the other hand, it is not 
necessarily a state function t o  investigate damage to 
either person o r  property of a tortious nature and not 
involving a crime. We think this is the reason the 
Legislature removed from the 1953 amendment the power 
of the Departments and Commissions to investigate 
claims for damage to property not stolen, theretofore 
contained in the statute, and retained that portion of the 
original statute giving power to  the Department to  in- 
vestigate claims involving damages resulting from prop- 
erty being stolen. 

We believe the Legislature enacted the 1953 amend- 
ment to the statute in the light of the present law gov- 
erning the Court of Claims and the decisions under that 
Act, and intended that the Court of Claims should apply 
much the same test in determining claims under this 
statute, as the Court would apply t o  a case brought before 
it f o r  damages caused by an escaped inmate to the 
person or property of another. The statute does not 
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I 
spell out the test to be applied, but it is significant to 
note that nowhere in the statute is there any wording;, 
which specifically directs the Court of Claims to  apply 
the test of absolute liability. Such direction being absent, 
we will not presume that the Legislature so intended. 
It is more reasonable to  presume that the Legislature 
intended the Court to utilize some discretion, and, WE:, 
therefore, until otherwise directed by the Legislature, 
will allow claims under the statute only in the event that 
we find the state to have been at  fault. 

Addressing ourselves to this question in the instant 
case, we have read the record, and find that Adolph 
Plachaoff, the escapee, had a I;ec,ord disclosing that he 
was a mental defective, and had been so committed 
since 1948. The testimony disclosed that he had a history 
of previous escapes and of incendiarism, all of which 
was known to respondent prior to the escape. Dr. Samuel 
J. Lipnitzky, a psychiatrist of the Dixon State SchooX, 
testified on behalf of respondent that Adolph Plachaoff 
was kept in a cottage, which was not a maximum security 
cottage. He was not restricted, and was free to go and 
come by himself. This cottage was located in such a 
position where it would not be difficult fo r  him to escape, 
he being only subject to detection by one police car pa- 
trolling the grounds. He had escaped prior to the in- 
stance involved herein. He had on July 8, 1954 been 
reported as being abusive to patients and employees, 
and was placed for some while in a maximum security 
cottage because of misbehavior. Dr. Lipnitzky further 
testified that patients of his type are no longer admitted 
to  the Dixon State School. 

It appears to us that respondent should have exer- 
cised more restridive control over the movements of 
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this particular; patient. It does not seem I;.easoiiable to 
us that a known mental defective, with an exhibited 
tendency toward incendiarism, should have been allowed 
to wander at  will without supervisibn in an institution 
wherein there were no restraining walls or other means 
of controlling his movements. This is especially so in 
view of the institution’s location with respect to the City 
of Dixon, wherein the property of many persons would 
be jeopardized by the activities of such a patient. 

It is, therefore, our finding that respondent was 
negligent in failing to  take further measures in con- 
trolling the activities of this particular patient, and 
should, therefore, respond in damages. MaZZoy vs. State, 
18 C.C.R. 137. 

With respect to the question of damages, it is claim- 
*ant’s contention that the truck was a total loss, and that 
its value a t  the time of the loss was $1,600.00. 

From the record in this case, there does not appear 
to be a great difference of opinion as to  the value of the 
truck, owned by the Dixon Fruit Company, prior to  the 
fire. On December 23, 1954, Louis Berrettini, the man- 
ager- of the Dixon Fruit Company, sent a letter to  the 
Superintendent of the Dixon State School, in which he 
set forth the value of the truck, including the chassis 
and body. Respondent, State of Illinois, introduced this 
record as part of its Departmental Report. The total 
value of the truck is set forth at $1,415.00. 

Claimant contends that the value of the truck prior 
to  the burning was $1,600.00, and contends that Mr. 
Berrettini’s opinion testimony offered at the hearing 
\vas undisputed in this respect. It is stated that, when 
he gare the value of the truck at the request of the Dixon 
State School authorities, he was referring to  Blue Book 
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value. Nothing appears in the letter submitted t o  M.r. 
Wallace, Superintendent of the Dixon State School, 
concerning Blue Book value. It is stated in the letter: 
“Value of truck irior to fire: Chassis $815.00, Body 
$600.00, total $1,415.00 ”. We accept this first estimate 
given by Mr. Berrettini. If  Mr. Berrettini had deter- 
mined that the Blue Book value was less than the actual 
value, it seems reasonable to us that he would have made 
some statement to  that effect in the letter to Mr. Wallace. 

The evidence established that the cost of repair 
would have been greater than the value of the truck. 
Claimant purchased a new truck, and received a total 
trade-in allowance for the salvaged truck in the amount 
of $530.62. 

The applicable rule regarding damages is stated in 
Blashfield’s Cyclopedia of Automobile Law a+zd Practice, 
Vol. 6, p. 43, See. 3414, “Where a motor vehicle is dam- 
aged beyond repair, the measure of damage is the dif- 
ference between the market value before the accident 
and the value of the wreckage”. 

In  determining the value of the wreckage, respontl- 
ent contends that the trade-in allowance should be con- 
sidered as the fair cash market value of the salvaged 
truck. In  considering this question, we cannot close our 
eyes to the fact that a damaged vehicle will in almost 
every instance command more value from the dealer on 
a trade-in for a new vehicle, than it would have, if sold 
f o r  cash in the open market. 

The courts of states other than Illinois have dealt 
with this quest,ion, and the cases are conflicting. Cases 
holding that a trade-in allowance can be used to establish 
value of the damaged vehicle are : White vs. Halliburton 
Oil W e l l  CernentiNng GornpapLy, (1938) La. App. 183 So. 
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537; Pender vs. Bon,fanti, (1943) La. App. 13 So. (2d) 
105; Carkuff vs. Geophysical Service, (1938) La. App. 
179 So. 490; Boull io~ vs. Bomisz, (1940) La. App. 2 So. 
(2d) 535; and, Shreveport vs. Bicksburg 8. d P. R. CO., 
167 La. 157, 118 So. 872. 

On the other hand, cases, which distinguish between 
salvage value and trade-in value, hold that a trade-in 
value is not a proper basis t o  establish value of the 
wrecked vehicle. These cases are: Carizes vs. Ditxeiz- 
bergel-, (1933) 163 Okla. 146,21 P. (2d) 756 ; Urquhart vs. 
Mar-ty, (1938) 61 R.I. 102, 200 A. 456. 

We believe that a reasonable rule f o r  this Court to  
follow would be one, which would allow evidence of a 
trade-in allowance to  be considered in connection with 
all the facts and circumstances bearing on the question 
in determining the market value of the damaged vehicle, 
but that such evidence should in no way be conclusive. 

The evidence concerning the trade-in allowance in 
this case is of some value in aiding us to  determine the 
market ralue of the salvage. At least we may presume 
that it was worth no more than the $580.62 allowed. How 
much less it was worth is a difficult question to determine 
with absolute accuracy. 

From the evidence, we must assume that the truck 
was not capable of being repaired economically. Conse- 
quently, its only value on the market was as junk and 
whatever parts might be salvaged therefrom. 

The burden of proof on the question of damages as 
stated by the Supreme Court of Illinois in N .  V .  C. & 
St. L. R.R. vs. Transit  Lines, 408 Ill. 336 at  page 340 is, 
“The plaintiff has the burden of establishing the dam- 
ages, which result from the defendant’s tortious act, 
but, insofar as it may be contended that the damages 
might or  should have been minimized by taking steps to  
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reduce the resulting damages, the burden of proof rests 
upon the defendant ,. 

The court there rejected a rule, which would have 
required plaintiffs, ‘‘In cases involving destruction of 
property to have experts qualify to  prove to  what use 
the remaining material might be made, and determine 
whether any value existed over and above the cost of 
transportation, and many other factors, which would 
place upon a plaintiff in a law suit involving the question 
of damages to personal property an intolerable and un- 
necessary burden”. 

The record in this case contains photographs of the 
truck, and considerable testimony concerning the damage 
thereto. Although there is no direct evidence that the 
salvage had any value, we have arrived at  a value of 
$300.00 on it. 

We realize this is to some extent speculative, but, 
since we are the finders of the facts, as well as the judges 
of the law, we have arrived at this amount taking into 
consideration the record as to the condition of the truck, 
and the fact that the salvage did command a rather sub- 
stantial allowance on a trade-in basis. 

It would, therefore, appear that the total damage to  
the truck amounted to  $1,115.00. 

The claimant, Dixon Fruit Company, also contends 
that it is entitled t o  a sum for  the loss of use of the truck 
during thirty three days. Claimant’s contention is based 
upon the fact that it originally intended to repair the 
truck, but some two or three weeks later found that the re- 
pairs could riot be made, and was not able to replace the 
truck until thirty three days subsequent to the date of the 
accident. Claimant did not rent an additional truck, 
but contends that $15.00 a day should be allowed due to 
the extra wear and tear, and maintenance of its other 
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trucks, which were used on a double duty basis to take 
the place of the truck which was burned. 

Respondent caJls to  the attention of the Court the 
well known rule of law restricting recovery of damages 
f o r  loss of use to those cases where the motor vehicle is 
capable of being repaired. This rule has been announced 
in Illinois in Crossem vs. C. Q? J .  E. Ry. Co., 158 Ill. App. 
42, and in McDonell 17s. Lake Erie 02 W e s t e m  Railroad, 
208 Ill. App. 442 at page 450. This rule has been followed 
in other states, Gerrnaln vs. Ceiztazw Lime Cornpmy, Mo. 
App. 295 S.W. 475 ; and, ,Johnsow vs. Thompson, 35 Ohio 
App. 91, 172 N.E. 278; 169 A.L.R. 1074 at 1093. 

Claimant contends that, even though the truck was 
replaced, it was necessary to  first determine whether or  
not it could be repaired, and that about three weeks 
elapsed before this determination was made, and a total 
of thirty three days elapsed from the date of the accident 
to the time a new vehicle was procured. 

Whatever the rule might be with regard to  recovery 
of damages for loss of use in this situation, it is in- 
escapable to  us that the record does not reflect any evi- 
dence to show the value of any use to the claimant of 
the vehicle damaged, o r  to  show that it suffered any 
damage through the deprivation of the use of1 the truck. 
Claimant admits that it did not lease another vehicle, 
that it lost no business, but merely spread the load’to 
its other trucks. 

We are unable to agree with claimant that the wear 
and tear and other expense distributed through its fleet 
of trucks would be the basis fo r  awarding damages due 
to  the loss of its use. If the truck had not been burned, 
it would have been subject t o  the same wear and tear 
and expense of operation that was spread throughout 
the balance of claimant’s fleet of trucks. 
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A case fairly close on this question is Balfozir vs. 
Dolzm T'ra?zsfer Compaozy, 328 Ill. App. 163, where an 
owner of a truck and trailer, which was damaged in an 
accident, was held not entitled to recover f o r  the loris 
of use of the vehicle during the time it was repaired, 
where the owner owned two truck and trailer combina- 
tions, but only one was in operation at  one time, and the 
owner made no effort to secure a substitute fo r  the one 
that was damaged. 

The fundamental reason f o r  allowing damages for 
loss of use in some cases is to compensate the injured 
party f o r  financial loss. If no financial loss can be estab- 
lished, then there is no reason to allow damages for loss 
of use. We, therefore, conclude that claimant is not 
entitled to  any damages for loss of use claimed. 

The claimant, Dixon Fruit Company, has received 
from claimant, United States Fidelity and Guaranty 
Company, the sum of $745.00 under the insurance policy, 
and has signed a subrogation receipt for such sum. It is, 
therefore, the judgment of this Court that claimant, 
United States Fidelity and Guaranty Company, shall 
receive the sum of $745.00, and claimant, Dixon Fruit 
Company, A Corporation, shall receive the sum of 
$370.00. 

' 

(No. 3025-Claimant awarded $5,136.17.) 

ELVA JENNINGS PENWELL, Claimant, 17s. STATE OF ILLINOIS, 
Respondent. 

Opinion filed April 20, 1956. 

JOHN W. PREIHS, Attorney for Claimant. 
LATHAM CASTLE, Attorney General ; C. ARTHUR 

NEBEL, Assistant Attorney General, f o r  Respondent. 
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WORKMEN’S COMPENSATION ACT-continuing payments on total per- 
manent disability. Evidence justified an award for additional medical, s u r g a l  
and hospital services incurred to  and including February 1, 1956. Claim 
awarded on authority of Penwell vs. State, 11 C.C.R. 365. 

TOLSON, C. J. 
Claimant was injured on February 2, 1936 in an 

accident arising out of and in the course of her employ- 
ment as a Supervisor at the Illinois Soldiers’ and 
Sailors’ Children’s School at Normal, Illinois. The in- 
jury was serious, causing temporary blindness and 
general paralysis. The facts are fully detailed in the 
case of Penwell vs. State, 11 C.C.R. 365, in which an 
award was made to  claimant of $5,500.00 for total 
permanent disability, $8,215.95 for necessary medical, 
surgical, and hospital services, expended or  incurred 
to and including October 22, 1940, and an annual life 
pension of $660.00. 

Successive awards have been made by the Court from 
1942 to  and including December 1, 1954, and the matter 
is now before the Court for an award to and including 
February 1, 1956. 

The record consists of a verified petition, supported 
by original receipts; and, waivers of claimant and re- 
spondent to  file statement, brief, and argument, which 
were allowed in this case. 

The petition alleges that claimant is still bedfast, 
and requires daily medical and nursing care. It further 
discloses that claimant has incurred expenses, in the fol- 

1. Nursing ................................................................................. $1,101.2 5 
747.25 

2. Drugs and Supplies ................................................................. 269.00 
3. Physician ................................................................................ 1,853.52 
4. Hospital .................................................................................... 1,023.33 
5. Miscellaneous ......................................................................... 141.82 

1 lowing amounts: 

Room and board for nurses ...................................................... 

$5,136.17 
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It appears that the Court of Claims has reserved 
jurisdiction of this case from year to  year to determine 
the future needs of claimant for additional care, and it 
further appears to  this Court that the amounts so stated 
were necessarily expended for her medical care. 

An award is, therefore, made to claimant for medical, 
hospital and nursing care from December 1, 1954 to and 
including February 1, 1956, in the amount of $,5,136.17. 

The Court reserves jurisdiction for future determina- 
tion of claimant’s needs for additional medical care. 

(No. 4598-Claim denied.) 

ADELINE HAYNES, Claimant, vs. S w r E  OF ILLINOIS, Respondent. 
Opinion filed April 20, 1956. 

RAYMOND J. CARROLL, Attorney for Claimant. 
LATHAM CASTLE, Attorney General ; MARION G. 

TIERNAN, Assistant Attorney General, for Respondent. 

STATE PARKS AND MEhfoRuLs-nature trail. Claimant failed to show 
by a preponderance of the evidence that her injuries from a fall on a nature 
trail were caused by respondent’s negligence. 

EVIDENCE+JOSifiVe or negative testimony. The Court will not give 
positive testimony a greater weight than negative testimony where witnesses 
had equal means of knowing the situation. 

WHAM, J. 
Claimant, Adeline EIaynes, a woman 37 years of age 

and a resident of Chjcago, Illinois, brings this action to 
recover the sum of $7,500.00 for injuries sustained by her 
on August 9,1953, when she fell, fracturing her right leg, 
while walking upon a nature trail in Horseshoe Canyon, 
Starved Rock State Park, at a point between the boat 
landing and Horseshoe Falls. She was present in the park 
attending an outing under the auspices of the Romping 
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Earls Social Club, had paid the statutory entrance fee, 
and was, therefore, an authorized patron or park visitor. 

In  her amended complaint she alleged, under oath, 
that respondent negligently maintained a wooden stair- 
way on the trail in a worn-out, defective, rotten and un- 
safe condition, and that she fell while walking thereon. 
Respondent filed no answer, and, under Rule 11 of this 
Court, a general denial of the facts set forth in the 
amended complaint is considered as filed. 

The evidence offered by claimant as to  the alleged 
place of falling referred t o  a series of three logs em- 
bedded in a rough, sandy nature trail sloping downward 
toward the bottom of the canyon, such logs being placed 
one above the other along the trail in stairstep fashion. 

Two photographs, claimant’s exhibits Nos. 1 and 2, 
taken by her attorney some nine months after the hap- 
pening of the accident, were admitted into evidence with 
the understanding that they should not be held to  portray 
the condition of the logs with respect to decay on the day 
of the accident, due to  the length of time elapsing be- 
tween the happening of the accident and the taking of the 
photographs. These exhibits were admitted for the pur- 
pose of portraying the place on the trail where claimant 
contends she fell, and to show the general manner in 
which the logs were placed. 

From the evidence it appears that claimant, in the 
company of several other women, after taking a boat trip 
to the Horseshoe Canyon landing, started down the regu- 
lar trail, intending to go to  Horseshoe Falls. This was a 
rough nature trail, running through a wooded area of 
clay and sand, and subject to much erosion, with tree roots 
extending out onto the trail. I I -10 
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Claimant testified that she was watching the trail, as 
she walked along, following approximately one step lbe- 
hind one of her companions, a Mrs. Wright, and was in 
turn being followed by Mrs. Lillian Smith, another 
companion. 

All tliree women testified that they came to the place 
on the trail shown in claimant’s exhibits Nos. 1 and 2, 
that the logs were placed in a stairstep arrangement, one 
above the other, and that it was the first set of logs that 
they came to after leaving the boat dock. 

According to  their testimony, Mrs. Wright had gone 
down the three logs without incident, and claimant, fol- 
lowing one step behind, had gone down the first two logs, 
stepped on the bottom one and fell, breaking her leg. 
Claimant testified that, as she came along the path, she 
saw the logs, but noticed nothing unusual about them, 
and that, when she stepped on the third log, a “piece 
broke off, and I fell”. When questioned by tlie Commis- 
sioner regarding the condition of the steps, claimant 
stated that the piece of the log, which was broken o f f ,  was 
a little less than a foot in length, and about two inches 
thick. She testified that someone told her that it was the 
piece, which had broken off of the log, but did not remem- 
ber who that person mas, or what was done with the piece 
of wood. She described the piece of mood as being rotten. 

In  identifying the particular place where she fell, 
she stated that claimant’s exhibits Nos. 1 and 2 were 
pictures of the place, and that the photographs correctly 
portrayed the condition of the area, with the exception 
that the bottom log shown in the photographs was more 
rotten than was the log on the day of the accident, and 
was “broken off more, and decayed”. 
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Mrs. Lillian Smith, claimant’s witness, testified that 
she saw claimant fall, as she stepped upon the log. She 
described the third log as being rotten and “very bad”. 
She, too, identified claimant’s exhibits Nos. 1 and 2 as 
being photographs of the logs where the accident oc- 
curred. She also testified that she found a small rotten 
piece of wood along the trail near where claimant fell. 
She pointed out on claimant’s exhibit No. 1 a place on 
the right side of the lowest log, concluding that it was 
the place from which the piece of wood was broken. 
When questioned concerning the chip of wood, which she 
saw, she stated she noticed it, because it was “kind of a 
large piece”. 

Claimant’s witness, Mrs. Willie Wright, described 
the bottom log as being rotten. She stated that, as she 
approached the logs, she saw them, and noticed nothing 
unusual about them. Mrs. Wright did not see the piece of 
wood that was broken off of the log, and stated that she 
was so excited after claimant fell she “did not know 
much of anything”. 

Mr. Effert Brown, claimant’s witness, testified that 
he was the secretary of the Romping Earls Social Club, 
and had accompanied claimant and the other women to 
the boat landing. He and a Henry Brown were waiting 
there for them to go to  and return from the Falls. About 
ten minutes after they left, Mrs. Smith came back and in- 
formed them that claimant had been hurt. Both of the 
men went to  the place where claimant had fallen, and 
carried her back to  the boat landing. 

He testified on cross-examination that he did not 
descend any steps to go to the place where he found 
claimant. When questioned by the Commissioner, he 
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stated that, when he and Mr. Henry Brown picked claim- 
ant up, he did not recall walking up any steps. 

Respondent’s evidence consisted of testimony with 
respect to the condition of the trail on the day following 
the accident. Miss Betty Hilliard, at that time employed 
as Park Naturalist at Starved Rock State Park, testified 
that, on the afternoon of the accident, she learned of 
claimant’s injury, and went to the boat landing where 
claimant was sitting in a chair. She learned generally 
from her that she, claimant, had fallen on a step on the 
path leading from the boat landing to Horseshoe Falls. 
She transported claimant in her automobile to the place 
where the buses chartered by the Romping Earls Social 
Club were located. Claimant determined to return to 
Chicago rather than go to the hospital at  Ottawa, and left 
before any further information could be learned with 
respect to the exact location of her fall. 

The afternoon of the accident Betty Hilliard made a 
report to  Mr. C. S. Martin, Custodian of the Park, after 
interviewing claimant, and the next day both Mr. Martin 
and Miss Hilliard, along with Walter Gorski, a trail 
maintenance man, conducted an inspection of the trail 
from the boat landing t o  the Falls. 

They each testified in direct contradiction to claim- 
ant and claimant’s witnesses that the set of three logs 
shown in claimant’s exhibits Nos. 1 and 2 was not visible 
on the trail the day after the accident. They further 
testified that on that date only one set of log steps was 
visible, and that such set of log steps was not in a rotten 
condition. Mr. Martin also testified that, approximately 
three weeks prior to the accident, he had inspected this 
same trail, and did not see the condition portrayed by 
claimant’s exhibit No. 1. 
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On cross-examination, Walter Gorski testified that, 
in April of 1953, some three or  four months prior to  
the accident in question, he had replaced one or two of the 
logs shown in claimant’s exhibits Nos. 1 and 2, which logs 
had become exposed by reason of the sand on the trail 
washing away. After replacing them, he “filled them in 
with sand”. 

Betty Hilliard testified that she took photographs of 
all steps and logs upon the trail that were visible the day 
following the accident. She identified respondent’s exhibit 
No. 1 as SL series of photographs, one of which portrayed 
the only set of logs visible that day, and stated that it 
was a completely different set of logs than that shown 
in claimant’s exhibits Nos. 1 and 2. It is obvious from an 
inspection of the photographs that  such is the case. 

Both sets of logs were described by respondent’s wit- 
nesses as being what is called “riff-raff”. They testified 
that the purpose of riff-raff was to hold down erosion of 
the trail. These witnesses testified that the erosion of the 
sandy trail was of such severity that from time to time 
over a period of some weeks or months the various sets 
of logs (o r  riff-raff) would be alternately covered and 
uncovered by loose sand, because of heavy rains washing 
the trail. It appears that this method of combating 
erosion had been instituted by the C.C.C. several years 
prior to the accident. 

At the hearing, the Commissioner sustained an ob- 
jection to  respondent’s exhibit No. 1 on the ground that 
it was not shown to  be a photograph of the scene of the 
accident. We believe this photograph is admissible, inas- 
much as it is relevant and material to one of the questions 
in dispute, namely, whether or not the set of logs shown 
in claimant’s exhibits Nos. 1 and 2 was the location of the 
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accident, and was visible on the date in question. Inas- 
much as repondent’s exhibit No. 1 has been identified as a 
photograph of the only logs visible a t  the time of the in- 
spection on the day after the accident, and further that 
the logs shown therein are clearly a different set of logs 
than that shown in claimant’s exhibits Nos. 1 and 2, we 
hold that respondent’s exhibit No. 1 is relevant and ma- 
terial to the issues, and herewith reverse the ruling of 
the Commissioner, and admit such exhibit into evidence. 

Mr. Raymond J. Carroll, claimant’s attorney, testified 
that, on November 6, 1953, three months subsequent to 
the accident in question, he went to  the park, and ob- 
served two sets of logs on the trail leading from the boat 
landing to the Horseshoe Falls. The first set of logs was 
located 150 yards from the boat landing, and was in good 
condition. 

The logs shown in claimant’s exhibits Nos. 1 and 2, 
according to  Mr. Carroll, were located 250 yards further 
down the path from the first set of logs, or  a distance of 
400 yards from the boat dock. He further testified t’hat 
the bottoni log of this set was rotten. Mr. Carroll took the 
photographs marked claimant’s exhibits Nos. 1 and 2 in 
May of 1954, some nine months after the accident oc- 
curred, and some six months after he observed the logs 
for the first time, while conducting his investigation. 
These photographs were the first and only ones taken by 
anyone on behalf of claimant. 

From an analysis of the testimony, it is quite appar- 
ent that there is a direct conflict betveen claimant and 
respondent with respect to  the existence of the particdar 
defect on the trail, which allegedly caused the accident,. It 
is fundamental that, in cases such as this, involving 
alleged defects in roads, patlimays, and sidewalks, claim- 
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ant must, in order to recover, prove the following ele- 
ments: 

1. The existence of the alleged defect, its nature and size. 
2 .  Actual or constructive notice to respondent of such defect. 
3. Negligence in causing or failing to repair the defect. 
4. The exercise of due care and caution on the part of claimant. 
5. An injury proximately resulting from the alleged defect and negligence. 

In this type of cases, as in all others, this Court must 
act not only as judges of the law, but also as finders of 
the facts. We must weigh the testimony to  determine 
whether or not claimant has borne the burden of proof. 

After having considered the testimony and the infer- 
ences arising therefrom, we have concluded that claimant 
has failed to sustain the burden of proving by a prepond- 
erance of the evidence the necessary elements of her cause 
of action, as alleged in her amended complaint. 

The evidence with respect to the alleged place where 
claimant fell, and the existence of the defect, which al- 
legedly caused the injury, is unsatisfactory and in conflict. 

We note that claimant and her two companions testi- 
fied that the accident occurred on the first set of logs 
encountered after leaving the boat dock. Mr. Carroll’s 
testimony was that the set of three logs first encountered 
on the path from the boat dock were in sound condition in 
November, some three months subsequent to the accident. 
The testimony of respondent m7as that on the day after 
the accident the only set of logs visible along the pathway 
was that portrayed in respondent’s exhibit No. 1, which 
was in good condition. These logs portrayed in respond- 
ent’s exhibit No. 1 appear, from the photograph, to be in 
good condition. 

If this testimony is correct, it necessarily follows 
that claimant and her witnesses were mistaken when they 
placed the scene of the accident on the ’set of logs por- I I 
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trayed in claimant’s exhibits Nos. 1 and 2, and in their 
characterization of the log, upon which claimant allegedly 
fell, as defective. Had the accident occurred on the logs 
portrayed by respondent’s exhibit No. 1, there could be 
no recovery, inasmuch as no condition existed thereon, 
which would constitute a negligently maintained defect 
on a nature trail. 

It is likewise true that, if claimant and her coin- 
panions are correct in describing the place of the accident 
as being on the log shown in claimant’s exhibits Nos. 1 
a’nd 2, then all of respondent ’8 witnesses were mistaken, 
when they testified that such logs were not exposed on 
the day after the accident. 

If  we were to allow a recovery based on the record 
in this case, we would have to  accept claimant’s testi- 
mony in its most favorable aspect over that of respondent, 
and resolve the inferences arising therefrom in claimant’s 
favor. This we cannot do. After a careful reading of the 
entire record, we have been unable to find any valid rea- 
son for according more weight to the evidence offered by 
claimant than that offered by respondent; nor can we say 
that the inferences, which may legitimately be drawn 

.from all of the testimony, physical facts, and circurn- 
stances, weigh more heavily fo r  claimant than for re- 
spondent. The strongest position for  claimant that this 
record could allow would be that the evidence is evenly 
balanced. 

Counsel for  claimant contended on oral argument that 
claimant’s evidence regarding the defect was posit we 
testimony, namely, that such defect existed; whereas re- 
spondent’s testimony was negative, since it denied the 
existence of the defect, and argued that, because of this, 
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the Court should give more weight to claimant’s testi- 
mony than to respondent’s. 

In Volume 11, Wigmore 0% Evidence, See. 664, it is 
stated with respect to this question: 

“Courts have often been asked to exclude testimony based on what may 
be called negative knowledge, Le., testimony that a fact did not occur, 
founded on the witness’ failure to hear or see a fact, which he would s u p  
posedly have heard or seen if it had occurred. 

Yet there is no inherent weakness in this kind of knowledge. It  rests on 
the same data of the senses. It may even sometimes be stronger than affirma- 
tive impressions. The only requirement is that the witness should have been so 
situated that in the ordinary course of events he would have heard or seen the 
fact had it occurred. . . . 

Nevertheless, from some source not traceable, there lingers in the judicial 
mind, in many quarters, an antiquated notion that negative impressions are 
not so probative as affirmative impressions; and a charge to the jury often 
embodies that notion, where the witnesses differ. The truth is that the condi- 
tions affecting correctness and fullness of observation are so numerous and 
varied that the one under consideration has a negligible or minor status. 
Modern psychology sneers at the law’s crude assumption that the complexities 
of human perception can be handled by some rules of thumb about negative 
testimony or the like.” 

The distinction between positive and negative 
testimony has been the subject of an annotation 
at 140 A.L.R. 530. As was stated at page 531 of the 
annotation : 

“The slightest reflection will convince one that the positive or negative 
character of testimony does not necessarily depend upon the form in which 
the witness couches his answer. 

The mere fact that a witness makes an affirmation in a negative form 
does not change its character as positive evidence . . . 

’Where a witness affirms that a fact occurred, and another who had 
apparently sdicient opportunity to know, and who declares he was paying 
attention denies that it occurred, it is generally held not to be a case of 
positive and negative testimony, but of positive testimony on both sides.’ 20 
Am. Jur. 1041, Evidence, $1188. 

‘Ordinarily, when one witness testifies positively that a certain thing 
existed or happened, and another witness,,with equal means of knowing, 
testifies that the thing did not exist or happen, the so-called negative testi- 
mony is so far positive in its character that a court could not say that it was 
entitled to less weight than the affirmative testimony.’ Rilq vs. Northem 
P. R. Co. (1908) 36 Mont. 545,93 P. 948.” 
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The Illinois Courts have long followed this line of 
reasoning, and to this effect see Rockwood VS. Pozwd- 
stofie, 38 111. 199; Frixell VS. Cole, 42 Ill. 362; Styblo vs. 
McNeiZ, 317 Ill. App. 316 at pp. 325-326; and, Laing s’s. 
Pewnsylvm!ia R. Go., 342 Ill. App. 335 at  342. 

We believe that the testimony of respondent’s wit- 
nesses, to  the effect that the defect described by claimant 
did not exist on the day subsequent to the happening of 
the accident, falls within the realm of positive testimony. 
The respondent’s witnesses were directing their atten- 
tion to  the trail in an effort to  discover a defect in the 
path upon which claimant claimed to have fallen. Re- 
spondent’s exhibit No. 1, consisting of a. series of photo- 
graphs taken by respondent’s witness, Betty Hilliard, in 
conducting this investigation, contains several pictures 
of ordinary steps, board walks, and, most significantly, a 
series of three logs placed in the trail of the same type 
complained of by claimant, although admittedly a differ- 
ent set. This photograph, in particular, substantiates the 
fact that respondent’s witnesses were making an investi- 
gation of, and directing their attention to the existence 
of all possible steps, logs, and walks upon which claimant 
might have fallen. This, coupled with their definite testi- 
mony that the logs shown in claimant’s exhibits Xos. 1 
and 2 mere not visible on the day after the accident in 
qtiesti’on, renders their testimony positive in character 
under the rule. Therefore, claimant’s contention that this  
Court should not give equal weight to respondent’s testi- 
mony as to claimant’s is not well taken. 

It is, therefore, our conclusion that claimant, having 
failed to prove her case by a preponderance or greater 
weight of the evidence, is not entitled to a recovery under 
the law of this state. The claim is, therefore, denied. 
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In view of this determination, we deem it unnecessary 
to  prolong this opinion further by considering the ques- 
tion of whether or  not claimant's evidence would, if 
standing alone and unopposed, bp sufficient to establish 
liability in this case. The fact that we have not passed 
on this question should not be taken as an implication 
that such evidence would or would not, standing alone 
and unopposed, be sufficient to support the allowance of 
the claim. 

(No. 4621-Claimant awarded $8,650.00.) 

ARMSTRONG CORK COMPANY, ,4 CORPORATION, Claimant, VS. 

STATE OF ILLINOIS, Respondent. 

Opinion fled Apr i l20 ,  1956. 

ARTHUR H. RENIER, Attorney fo r  Claimant. 
LATHAM CASTLE, Attorney General ; BERNARD GENIS, 

Assistant Attorney General, for Respondent. 
CoNTRAcTs-l,apsed appropriations. Where evidence showed that there 

were sufficient funds in appropriation to pay the contract at the time the 
appropriation lapsed, an award will be made. 

FEARER, J. 
Claimant's amended complaint is predicated upon 

contract No. 67557 entered into with the State of Illinois 
on August 12,1952 in an amount of $8,650.00 for labor and 
materials furnished the Illinois State Penitentiary, 
Menard Branch, Menard, Illinois. A copy of the contract 
is attached to the complaint, marked exhibit No. 1, and' 
made a part thereof. 

No answer was filed by respondent, so a general 
traverse will be considered, in accordance with Rule 11 of 
this Court. Abstracts, briefs, and arguments were waived, 
and no testimony was offered by respond'ent at the time of 
the trial. 
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In its complaint, claimant also sought an award for 
damages, interest and attorneys’ fees, in addition to the 
balance due under the contract. However, at the time of 
the trial, claimant waived any right to such damages, in- 
terest and attorneys’ fees. 

At  the hearing, a stipulation was entered into by the 
respective parties, through their attorneys, Mr. Renier 
representing claimant, and Latham Castle, Attorney Gen- 
eral of the State of Illinois, by Bernard Genis, Assistant 
Attorney General, for respondent. 

The stipulation follows the allegations and the ex- 
hibits attached thereto, and is substantially as follows: 
The 67th General Assembly of the State of Illinois 
adopted Senate Bill No. 771, authorizing the making of 
certain repairs and replacements of equipment at the 
Illinois State Penitentiary, Menard, Illinois, and appro- 
priated funds for said repairs. 

On August 12, 1952, a valid contract, identified as 
No. 67557, was entered into by claimant and respondent, 
which was duly approved by the Governor of the State of 
Illinois. The work performed by claimant in connec- 
tion with the contract was completed in accordance with 
the contract, plans and specifications, and was accepted 
by the Division of Architecture and Engineering. The 
Division of Architecture and Engineering recommended 
payment to the Department of Public Safety, as indicated 
in claimant’s exhibit No. 2, a letter, dated February 10, 
1954, written by Mr. Louis H. Gerding, Supervising Archi- 
tect for the Division of Architecture and Engineering, 
acknowledging the completion of said project. 

The contract price under the terms of the contract 
was the sum of $8,650.00. No part of said contract amount 
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has been paid by respondent, and the entire sum of 
$8,650.00 remains unpaid. 

The records of the Auditor of Public Accounts and 
of the Department of Finance, Central Accounting Divi- 
sion, of the State of Illinois, show the following: The con- 
tract for the amount above stated; the date contract was 
encumbered, i.e., August 31, 1952 ; the unencumbered 
balance of said appropriation in the amount of $141,- 
310.40 ; the unexpended balance of said appropriation 
(lapsed) as of September 30, 1953 in the amount of 
$49,586.46. There were sufEcient funds in the appropria- 
tion to  pay the amount due to claimant under said 
contract at the time the contract was made, and there 
were also sufficient funds in said appropriation available 
on September 30, 1953 to  pay the amount due on said 
contract. The appropriation lapsed on September 30, 
1953, a t  which time there was an unexpended balance 
of $49,586.46. The amount due claimant under the con- 
tract was not paid, because said appropriation had lapsed 
before properly certified vouchers were forwarded to the 
Auditor of Public Accounts for payment. 

The only testimony offered by claimant was that of 
Mr. William B. Nekirk, an employee of claimant, whose 
testimony substantiated the facts contained in the stipu- 
lation and exhibits admitted in evidence. 

, 

No evidence was offered by respondent. 
There seems to be no dispute as to the facts set forth 

in the complaint, and the reasons why the payments were 
not made in accordance with the contract. 

This Court had occasion to pass upon a similar 
question in the mse of White Electric Cornpamy, A Cor- 
povatio2%, vs. State of Illhois, case No. 4663, opinion filed 
on November 8, 1955, wherein a motion was filed by 
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respondent to  strike the complaint, because the appro- 
priation therefor had lapsed before final payment. Hoar- 
ever, it was clear that the particular appropriation was 
encumbered with the amount due under the contract, 
and that the funds were available at the time the contract 
was entered into. This Court held, in overruling re- 
spondent’s motion, that, if the funds were available at 
the time the contract was entered into, claimant would 
be entitled to  the balance due under said contract f o r  
the work and material, which had been furnished i n  
accordance therewith. We, also, in that case, cited the 
case of Fergus vs. Brady, 277 Ill. 272, wherein Sees. 18 
and 19 of the Constitution of the State of Illinois are 
discussed. 

An award is, therefore, made to claimant for  the full 
amount of the contract price of $8,650.00. 

(No. 4622-Claimant awarded $17,289.05.) 

NATIONAL KORECTAIRE COMPANY, AN ILLINOIS CORPORATION, 
Claimant, 17s. STATE OF ILI-INOIS, Respondent. 

Opinion f led April 20, 1956. 

ARTHUR H. RENIER, attorney for Claimant. 
LATHAM CASTLE, Attorney General ; BERNARD GENIG, 

Assistant Attorney General, for Respondent. 

were available to pay claim had it been filed, an award will be made. 
CoNTRAcTs-Where at the time appropriation lapsed sufficient funds 

FEARER, J. 
Claimant filed its complaint based on two contracts 

entered into with respondent, the first contract being No. 
67556, dated August 12, 1952, for the furnishing of labor 
and materials for the replacement of steam and hot water 
mains at  the Illinois State Penitentiary, Menard, Illinois. 
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The total amount of the contract was $41,571.00, as rep- 
resented by the bill of particulars set forth in paragraph 
4 of the complaint. The sum of $27,273.95, hasi been paid 
on said contract, and an amount of $14,297.05 remains 
unpaid. 

There is also joined in said complaint a second claim 
on contract No. 67880, dated April 16, 1953, a copy of 
which is attached to  the complaint, made a part thereof, 
and marked claimant's exhibit No. 3. This contract is fo r  
the furnishing of the labor and materials necessary to  in- . 
stall new regulators for the existing boilers, complete 
with new piping, valves, etc., at the Illinois State Peni- 
tentiary, Menard, Illinois. The contract price was $2,- 
992.00. There have been no payments-made on this con- 
tract. 

The two contracts were joined in this complaint in 
accordance with Rule 4a of this Court. The total amount 
due on both contracts is $17,289.05. 

No answer mas filed by respondent, so a general 
traverse will be considered in accordance with Rule 11 
of this Court. 

At the time of the hearing the pertinent facts of the 
case were stipulated to  by and between the parties hereto, 
through their respective counsel. From the stipulation 
and the testimony offered by claimant, it appears that 
claimant fully complied with the contracts, and presented 
bills fo r  the services rendered in accordance therewith. 
Certain payments were made on contract No. 67556, and 
the balance set forth is true and correct. No payments 
were made on the second contract. 

It further appears that the work performed and 
materials furnished by claimant were satisfactory, and 
that the contracts were authorized by respondent, and 

' 
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- approved by the Governor of the State of Illinois. The 
Department of Public Works and Buildings, by its 
Supervising Architect, represented that both contrac1,s 
were fully complied with, as indicated in a letter, si\gned 
by the Supervising Architect, dated February 10, 1954, a 
copy of which is marked claimant’s exhibit No. 2. It 
appears from the stipulation and claimant’s exhibit No. 
2 that claimant complied with all of the terms and con- 
ditions of the contracts; that the work was inspected 
and approved by the agent for respondent; and, that the 
appropriation lapsed before final payments were made. 

It further appears that there were sufficient funds in 
the appropriation made by the 67th General Assembly l o  
pay the amount due and owing on both contracts, and 
that there were sufficient unexpended funds remaining in 
the appropriation at  the time it lapsed on September 30, 
1953. Further, it appears that the balances due on said 
contracts were not paid, because of the lapse of the ap- 
propriation before the balances due were properly certi- 
fied for payment, and vouchers forwarded to the Auditor 
of Public Accounts for payment. 

It further appears on the contract referred to in the 
complaint as exhibit No. 3 that no payments were made, 
and that the sum owing is $2,992.00. On claimant’s exhibit 
No. 1, there is a balance due of $14,297.05. 

Testimony was offered by claimant’s witness, Alfred 
H. Blaker, Secretary-Treasurer of the claimant corn- 
pany, as to the materials and labor used, and the rea- 
sonableness of the contract. This conforms to the bill of 
particulars in the complaint. 

In its complaint, claimant also sought an award for 
damages, interest and attorneys’ fees, in addition to the 
balances due under the contracts. However, at the time 
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of the trial, claimant waived any right to  such damages, 
interest and attorneys’ fees. 

A stipulation was entered into waiving briefs and 
arguments. The only question we now have to pass upon 
is whether or not an award can be made for the balance 
due on the contracts where the appropriation has lapsed 
before said balances mere properly certified for payment, 
and before the properly certified vouchers were forwarded 
to  the Auditor of Public Accounts for payment. 

This Court has had occasion to  pass upon this same 
question in the case of White Electric Cornpawy, A Cor- 
poration, vs. State of Illinois, case No. 4663, opinion filed 
on November 8, 1955. It has been the opinion of this 
Court that where contracts, such as those in question, 
were properly entered into, services performed and ma- 
terials furnished in accordance with such contracts, the 
charges therefor were proper, the work properly per- 
formed and passed upon by the agents for respondent, 
and nothing remained to be done except to pay the 
balance due thereon, then, if there were funds available 
at  ‘the time the contracts were entered into, if there 
were funds available with which to pay the balance due 
on the eontracts at the time the appropriation lapsed, 
and no further funds had been appropriated, this Court 
would enter an award for the balance due as represented 
by stipulations, testimony and Departmental Reports. 

Awards are, therefore, made to claimant, National 
Korectaire Company, An Illinois Corporation, in the 
amounts of $14,297.05 on contract No. 67556, and $2,992.00 
on contract No. 67880, o r  a total sum of $17,289.05. 
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(No. 4679-Claimants awarded $260.97.) 

CHARLES H. REDEBAUGH, DOLORES M. REDEBAUGH AND GENERAL 
INSURANCE COMPANY OF AMERICA, Claimants, vs. STATE OF 

ILLINOIS, Respondent. 
Opinion filed April 20, 1956. 

DIXON, BALES AND GUNNER, Attorneys for Claimants. 
LATHAM CASTLE, Attorney General ; C. ARTHUR 

NEBEL, Assistant Attorney General, f o r  Respondent. 

PRISONERS AND INMATES-DUmUgeS escape. Where evidence showed 
state was negligent in not preventing escape of inmates from school for feeble- 
minded children, an award will be made for damages caused by the escaped 
children. 

SAME-Negligence. Where respondent offered no evidence to show rea- 
sonable efforts were made to prevent an escape of inmates, or other facts or 
circumstances surrounding their escape, the Court must conclude that there 
were no facts and circumstances. 

TOLSON, C. J. 
On May 18, 1955, claimants filed their complaint in 

this Court for damages suffered by reason of a fire in 
their home. The complaint was thereafter amended on 
April 16, 1956. It alleges that the fire was set by three 
boys, mho escaped from the Dixon State School, and 
that said escape occurred by reason of the negligence of 
respondent. 

The record consists of the complaint, Departmental 
R,eport, report of the proceedings, and Commissioner’s 
Report. 

The facts of the case are as follows: 
On October 9, 1954, Leroy Durman, George Norris 

and Richard Hannan, inmates of the Dixon State School, 
escaped from the said school, and entered the house of 
complainants, located in Dixon, Illinois. The house 
was under construction, and was unattended during the 
night time. The three boys built a fire in the basement 
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on a colored concrete floor, using tar paper and other 
scrap material. This left1 a stain on the floor, which could 
not be cleaned. In addition to the fire, they squirted oil 
on a stone fireplace on the first floor, and smashed a steel 
basement window. Repeated efforts mere made to clean 
the stained floor, but without success, and it was neces- 
sary to install an asphalt tile floor over the burned area. 

General Insurance Company of America paid claim- 
ants the sum of $184.97 under an “extended coverage” 
policy, and it seeks subrogation for said sum in this pro- 
ceeding. The total amount claimed is $260.97. 

The complaint alleges that the claim for dalhages 
was presented to  the Department of Public Welfare on 
April 14, 1955, and, on April 25, 1955, the Department 
directed claimants to present their claim to  this Court. 

The Departmental Report filed in this case acknowl- 
edges receipt of the claim, and indicates that am in- 
specthg oficer went upon. the premises to view the 
damages. The report does not recommend the payment 
of the claim, but indicates that it was reasonable. 

Respondent did not file an answer, nor did it intro- 
duce in evidence any testimony to show the care used to  
restrain inmates from escaping from the school. 

Since claimants filed their claim with the Depart- 
ment of Public Welfare, and the Department filed a 
report, which was admitted into evidence by stipulation, 
the Court will consider these matters in the determina- 
tion of this case. 

This Court will take judicial notice of the fact that 
the Dixon State School was established for the care and 
detention of feeble minded children, whose families are 
incapable of caring for them in their own homes. 
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The Court further believes that, while these in- 
mates1 are being cared for in said school, the Department 
of Public Welfare owes a duty to the public to use rea- 
sonable care to see that they do not escape and cause 
injury to others. 

The complaint, Departmental Report and stipula- 
tions establish a prima facie case on behalf of claimants. 

Since respondent did not offer any evidence in re- 
buttal that would show that reasonable efforts mere made 
to prevent the escape of the inmates, or  any other facts or 
circumstances surrounding their escape, the Court must 
conclude that there were no facts and circumstances. 

The Court, therefore, finds that claimants suffered 
damages in the amount of $260.97 by reason of a fire set 
by the three inmates, who escaped from the Dixon State 
School. The Court further finds that the three inmates 
made their escape, because of the inadequate security 
maintained at  the Dixon State School. 

An award is, therefore, made to General Insurance 
Company of America, under its claim for subrogation, in 
the amount of $184.97; and, further, an award in the 
amount of $76.00 is made to claimants, Charles H. Red.e- 
baugh and Dolores M. Redebaugh. 

(No. 4685-Claim denied.) 

BEULAH IOLA GRUBER REILLY, Claimant, vs. STATE OF ILLWOIS, 
Respondent. 

Opinion filed April 20, 19.56. 

BEULAH IOLA GRUBER REILLY, Claimant, pro se. 
LATHAM CASTLE, Attorney General ; BERNARD GENIS, 

Assistant Attorney General, for Respondent. 



309 

SERVICE RECOGNITION BOARD-VeterUn’S bonus claim. Where pleadings 
showed that there was no amended or supplemental claim pending before the 
Service Recognition Board on May 20, 1953, an award will be denied. 

WIIAM, J. 
This cause comes before us upon the petition of 

claimant, appearing pro se, and upon the motion of re- 
spondent to dismiss the petitioh. 

I 

Claimant, a member of the Armed Forces of the 
United States during World War 11, claims that she is 
entitled to the payment of a bonus under the Illinois 
World War I1 Bonus Law. Her petition alleges that her 
claim for bonus was previously filed in the year of 1946, 
and denied by the Service Recognition Board on the 
ground that claimant made no proof of her voting record. 
In November of 1954 she obtained a statement, signed by 
a Precinct Committeeman, named E. J. Conroy of Spring- 
field, Illinois, setting forth the fact that she voted in all 
elections from 1937 to  and including 1943. This statement 
is attached to her petition. 

Claimant relies upon Par. 65, Chap. 1261/, Ill. Rev. 
Stats., (1955 State Bar Association Edition), as granting 
jurisdiction to this Court to  determine the claim. This 
sub-paragraph reads as follows : 

. 

“Any person who had a claim, which would have been compensable by 
the Service Recognition Board except that during the period for filing claims 
such person was ineligible by reason of a dishonorable discharge from service, 
who prior to July 1, 1953, has or shall have such discharge reviewed and has 
obtained or shall obtain an honorable discharge, and any person who had an 
amended or supplemental claim pending before the Service Recognition Board 
on May 20, 1953 but had not by that date submitted sufficient evidence upon 
which the Service Recognition Board could pay the amended or supplemental 
claim shall be entitled to have such claim considered by the Court of Claims 
and to have an award on the same basis as if his claim had been fully con- 
sidered by the Service Recognition Board.” 

It is apparent from the petition that claimant was 
honorably discharged from the United States Navy in 
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November of 1945. It does not appear from the petition 
that claimant had an amended or  supplemental claim 
pending before the Service Recognition Board on May 20, 
1953. In the absence of an allegation to that effect, we 
assume that she did not have such amended or snpple- 
mental claim pending. 

We must, therefore, conclude that this Court has 
no jurisdiction over the matter set forth in the petition, 
since neither of tlie two conditions to the statute’s appli- 
cability are present. 

Respondent’s motion to dismiss the petition is well 
taken in this regard, and should be allowed. The petition 
is, therefore, dismissed. 

(No. 4688-Claim denied.) 

HARRY MEYERS, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed April 20, 1956. 

HARRY MEYERS, Claimant pro se. 
LATHAM CASTLE, Attorney General ; THOMAS G. 

- 

CRONIN, Assistant Attorney General, f o r  Respondent. 
JuRrsDICTIoN-wrongfuz incarceration. Court of Claims is without juris- 

diction to give an award for wrongful incarceration, Montgomery vs. State, 21 
C.C.R. 205, followed. 

TOLSON, C. J. 
On September 6, 1955, Harry Meyers, an inmate of 

the lllinois State Penitentiary, Joliet, Illinois, filed his 
complaint against the State of Illinois asking t,hk Court 
for a declaratory judgment finding that he had served 
sufficient time for the crime that he had committed, and, 
further, that he be granted an award of $34,000.00 for 

. wrongful incarceration. 
The record consists of: 
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(1) 
( 2 )  Complaint. 
( 3 )  Report of the proceedings. 
(4) 
( 5 )  Commissioner's report. 

The factstof the case are as follows: 
On April 23, 1929, claimant was convicted of robbery 

in Cook County, Illinois, and was sentenced to  the Illinois 
State Penitentiary for a term of one year to  life. He ap- 
peared before the Parole Board from time to  time, and 
mas paroled in 1950. I n  1952, he was returned to the 
Penitentiary for violation of his parole. 

The gist of his complaint is that, since his return to  
the Penitentiary, the Parole Board has never given him a 
set date for release, so that he can accumulate good time 
towards reduction of the set date. He also claims that 
the Parole Board has acted in an unreasonable and ar- 
bitrary manner in the consideration of his case, and 
that he has served seventeen years more than should be 
required of him. 

At the date of the hearing of his cause, respondent 
made a motion to strike the complaint on the grounds 
that it did not state a cause of action, and, in support 
thereof, urged that the question of parole lies solely 
within the discretion of the Parole Board, and not the 
Court of Claims. The Commissioner took the motion 
with the case, and, at  the conclusion of the evidence, 
found in his report that the Court of Claims was with- 
out jurisdiction to either grant a parole, or award 
damages for alleged wrongful incarceration. 

Chap. 38, Xec. 801 to  816, inc., of the 111. Rev. Stats.. 
as amended, provides a complete code for sentence and 
parole of persons convicted of crime. This act was found 
to be constitutional in the case of PeopZe vs. Cohen, 307 

Motion and order to sue in forma pauperis. 

Order authorizing the waiving of brief and argument in said cause. 

0 
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Ill. 87. Nowhere in the act is there any provision for a 
review of the findings of the Parole Board by the Court 
of Claims. 

It should also be pointed out that this Court has 
held in previous cases that it does not have jurisdiction 
to make awards where wrongful incarceration is charged. 
Citing Moiatgomery vs. State, 21 C.C.R., 205 ; Marc&- 
kiewicx vs. State, 21 C.C.R., 153, HarGo9.2. vs. State, :!1 
C.C.R., 245. 

For the redsons above set forth, the motion of re- 
spondent to  strike the cornplaint is allowed, and the 
complaint is hereby dismissed f o r  want of jurisdiction. 

(No. 4711-Claim denied.) 

JUAN B. GUIAB, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed April 20, 1956. 

CHARLES D. CALLAHAN, Attorney for Claimant. 
LATHAM CASTLE, Attorney General ; BERNARD GENIS, 

Assistant Attorney General, for Respondent,. 
SERVICE RECOGNITION BOARD-vetmun's bonus claim. Chap. 126V2, Par. 

65 of Ill. Rev. Stats., 1953, gives jurisdiction to the Court of Claims only in 
cases where there was a claim pending before the Board a t  the time it was 
dissolved. 

VETERAN'S BoNus-daim denied. Where pleadings show that the Service 
Recognition Board had made a final determination of veteran's claim prior to 
May 20, 1953, the claim will be'dismissed. 

WHAM, J. 
This cause comes before us on a motion of respondent 

to dismiss the complaint of claimant on several grounds, 
one of which is that this Court has no jurisdiction to de- 
termine the alleged claim set forth in the complaint. 

Claimant, in his complaint, alleges that on November 
21, 1950 his claim for the payment of a bonus under the 

e 
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Illinois World War I1 Bonus Law was denied by the 
Service Recognition Board for  the reason that he was not 
a resident of Illinois at the time he entered active service. 
Claimant alleges that, notwithstanding this finding by 
the Service Recognition Board, he, in fact, was a resident 
of the State of Illinois, and, when inducted into the 
service, he was temporarily residing in Carmel, California. 

Although no prayer for relief is stated, we will treat 
the complaint as if claimant prayed that an award be 
granted in the amount to  which he would have been en- 
titled had the Service Recognition Board found that he 
was a resident of the State of Illinois. 

This question has>been before this Court of Claims 
in the case of Tebeau vs. State,  21 C.C.R. 143, in which 
case this Court, in dismissing the complaint fo r  lack 
of jurisdiction, said at  pages 144-145: 

“If claimant had, or has, a remedy in the courts of general jurisdiction 
in this state, he has no remedy in this Court. 

His complaint in essence alleges an abuse of discretion. Mandamus is one 
remedy to correct such abuse. Nichols Illinois Civil Practice Act, Vol. 7, Sec, 
7160. That a petition for mandamus may be used to compel the Service 
Recognition Board to pay a bonus claim it has arbitrarily denied was decided 
in People ex re1 Mosco vs. Service Recognition Board, 403 111. 442.” 

Claimant cites no authority granting this Court juris- 
diction. The only authority for this Court to act in matters 
involving claims for bonuses, which has come to our 
attention, is the recent enactment by the Legislature, 
being Par. 65, Chap. l26l/, Ill. Rev. Stats., (1955 State 
Bar Association Edition) , which grants jurisdiction to 
this Court to  consider certain claims falling within a 
limited category. It is apparent from a reading of this 
statute that claimant’s claim does not come within its 
purview, said paragraph of the statute reading as follows: 

~ 
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“Any person who had a claim, which would have been compensable by 
the Service Recognition Board except that during the period for filing claims 
such person was ineligible by reason of a dishonorable discharge from service, 
who prior to July 1, 1953, has or shall have such discharge reviewed, and has 
obtained or shall obtain an honorable discharge, and any person who had an 
amended or supplemental claim pending before the Service Recognition Board 
on May 20, 1953 but had not by that date submitted sufficient evidence 
upon which the Service Recognition Board could pay the amended or supple- 
mental claim shall be entitled to have such claim considered by the Court 
of Claims and to have an award on the same basis as if his claim had been 
fully considered by the Service Recognition Board.” 

If the Legislature had intended this Court to  assume 
jurisdiction of these claims, and to review the decisions of 
the Service Recognition Board, me believe they mould 
have so provided. The Legislature not having so pro- 
vided, we will not assume that they intended to confer 
jurisdiction on this Court in cases such as this one. 

It is, therefore, our judgment that this Court is with- 
out jurisdiction in the matter, and respondent’s motion 
to  dismiss the complaint is hereby allowed. The com- 
plaint is hereby dismissed. 

(No. 4557-Claimant awarded $1,761.80.) 

EDWARD J. DOERR, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed May 8, 1956. 

GIFFIN, WINNING, LINDNER AND NEWIIIRK, Attorneys 

LATHAM CASTLE, Attorney General ; C. ARTHUR 
for Claimant. 

NEBEL, Assistant Attorney General, for Respondent. 

JuRIsDIcTIoN-limitations. Statute of limitations begins to run on the 
date damage occurred, and not from the date of the construction or change 
in drainage along state highway. 

HIGHWAYS-blockage of surface wafer. Evidence showed that the state 
was negligent in changing drain, and permitting obstructions to block culvert 
so that water could not flow in its natural course. 
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FEARER, J. 
On July 18, 1951, claimant was the owner of the fol- 

lowing described real estate in the Village of Prairie Du 
Rocher, Illinois : 

The Southeast Half (SEM)  of Lot Four (4)  in Block Sixteen (16) in 

The real estate was improved with a two-story 
frame dwelling, which was located on the north side of 
Oliver Street, one and one-half blocks west of State Aid 
Route No. 7 in said Village. 

State Aid Route No. 7 has been continuously under 
the jurisdiction of the Division of Highways, Department 
of Public Works and Buildings of the State of Illinois, 
since 1938. 

For many years prior to  July 18, 1951, there was a 
natural drainage of surface water from bluffs located 
cast of said highway into a natural drainage or ditch 
located on the south side of Oliver Street, which was 
across the street from claimant’s property. 

Claimant alleged that, on or about July 18, 1951, re- 
spondent did, without notice, construct a culvert under 
State Aid Route No. 7 at its junction with the north side 
of Oliver Street, changing the natural drainage from the 
south to  the north side, adjacent to  claimant’s property. 
Furthermore, by the construction of the culvert in ques- 
tion, the water concentrated at this culvert, because of 
improper construction and failure to  keep the ditches 
open on the east side of the highway, and by allowing 
culverts to the north and south of Oliver Street to be- 
come blocked, and thus unable to  drain the water flow 
from the bluffs and properties to  the east, which were 
of considerable higher altitude than claimant’s property. 

the Village of Prairie Du Rocher, State of Illinois. 
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Claimant further alleged that on the date in question, 
as the result of the negligence of respondent, his property 
was flooded by water discharged from the culvert herein- 
above referred to, and his property was undermined and 
caved in; that there were more than five feet of water in 
his basement; and, that he was put to a great expense in 
rebuilding and relandscaping his premises. As a further 
result, he was required to stay home and away from his 
employment, and lost income for  a period of approxi- 
mately two months, while he was doing certain rebuilding 
work on his damaged property. 

In respondent’s answer to the complaint, it is alleged 
that it had no knowledge of the allegations set forth in 
paragraphs 1, 2, 6 and 7, and demanded strict proof 
thereof. In paragraph 2 of the answer, it denied para- 
graphs 3, 4 and 5 of the complaint, being the paragraphs 
wherein respondent is charged with negligence in the 
construction of culverts and changing the flow of surface 
waters, so that said waters, after a heavy rain, would 
concentrate in the area of claimant’s property, resulting 
in damage. 

As an additional defense, respondent raised the two 
year statute of limitations contained in Section 22 of the 
Court of Claims Act. This additional defense was raised 
in a motion, supported by &davit, filed by respondent on 
October 9, 1953. An order was entered by this Court 
overruling respondent’s motion, giving as a reason there- 
for that it was this Court’s opinion that the statute of 
limitations did not begin to  run until the date of t‘he 
damage fo r  which this claim was made, and not from the 
time of the construction or  change in the drainage along 
said state highway, wliicli, according to  the affidavit at- 
tached to the motion, occurred on July 20 and 21,1949. 
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The complaint for the recovery of damages was filed 
in this Court on July 3,1953. 

Respondent, in its brief and argument, has cited the 
case of Kershaw vs. State of Illinois, 21 C.C.R. 389. In 
that case, claimant alleged in his complaint that, on June 
19, 1950, and June 28, 1951, and for  several years prior 
thereto, he was the owner of certain described real estate, 
and that there ran through the described lands in an 
easterly and westerly direction a certain stream of 
water known as Big Indian Creek, which flowed through 
a natural course until respondent constructed a highway 
bridge, fills and approaches fo r  the bridge along Route 
No. 78. The bridge, by the nature of its construction, 
limits and constricts the free and uninterrupted flow of 
water of Big Indian Creek, and the opening left for the 
passage of water was insufficient to  permit the normal 
unimpeded and uninterrupted flow of water from said 
creek in periods of high water. 

Claimant further alleged that, on the occasions above 
referred to, his lands +ere flooded, and the impounded 
water moved off more slowly than normal drainage of 
surface water did prior to  the construction of the bridge 
and approaches, leaving large bodies of water standing on 
the crops. In  an attempt to avoid flood conditions, claim- 
ant constructed a levy or dike separating his land, but 
that despite this added barrier his lands were covered 
with several feet of water. 

A motion, to  which an affidavit was attached, was 
filed to dismiss the complaint for the reason that the 
claim was barred by the statutory limitations contained 
in Par. 439.22, Chap. 37, Ill. Rev. Stats., 1951, wherein 
it is alleged that the highway bridge, fills and approaches 
complained of were all completed more than twenty years 
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prior thereto, the construction of the bridge 1i;wing been 
completed on August 21,1929, the earth fills on Decembler 
23,1929, and the pavement on September 9,1930. 

I n  the case of W .  Jeff H o m e y  aind F r m m s  Paake 
Horizey vs. State of Illiizois, 9 C.C.R. 354, this Court 
discussed at  length the question of liability of the State 
of Illinois for taking o r  damaging private property f o r  
public use. 

We quote from the opinion: 

“The only liability of the state for taking or damaging private property for 
public use is under Section 13 of article 2 of the Constitution of Illinois. In all 
cases upon the constitutional provision that private property shall not be taken 
or damaged for public use, there can be but one recovery, and such recovery 
includes all damages resulting from the improvement, past, present or future. 
A claim for the recovery of damages for private property not taken for public 
use, alleged to have been caused by reason of construction of a public improve- 
ment, accrues when the improvement in question is made; and, if claim 
therefor is not made within two years after the making of same, the claim is 
barred by the statutory limitations contained in Pa~’439.22, Chap. 37, 111. 
Rev. Stats., 1951. It appears from the record that the construction described 
herein was completed more than twenty years prior to the filing of this cause 
of action. A right of action for damages to private property not taken for 
public use, but alleged to have been damaged by reason of the construction of 
a public improvement, is in the owner of the property a t  the time of the 
making of the improvement, and a subsequent alienee of the property takes 
the same as it existed at the time of the conveyance, and has no right of 
action for damages resulting from the prior improvement, and accruing after 
the conveyance.” 

Fo r  the reasons assigned above, this Court sus- 
tained the motion of respondent on the’ grounds that tlie 
statute of limitations had run. 

The problem presented by the present case is predi- 
cated upon the negligent acts or  omissions of respond- 
ent’s agents in diverting the natural flow of surface water 
by changing the drainage or  location of the drainage 
tubes, and their failure to  remove debris from tlie 
ditches located on the east side of the state right-of-way. 
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This is not a case under See. 13 of Art. 2 of the Con- 
stitution of Illinois, wherein private property is being 
taken fo r  a public improvement, for which the state is 
required to make payment therefor, but is a case where 
the state has negligently changed the drainage, or omitted 
to remove obstructions, so that water could flow in its 
natural course, which had always been across the street . 
from claimant’s property, and adso on the east side of 
the highway, which was approximately one block and a 
half from claimant’s property. 

Seven witnesses testified on behalf of claimant, and 
stated that, on July 18,1951, claimant owned the six room 
house located on the north side of Oliver Street, which in- 
tersected the state highway, and which was several feet 
lower than the highway. The terrain sloped from east to  
west, and east of the highway it was very rough and 
hilly. During heavy rains a large amount of water would 
run down to  the highway, which formerly had been car- 
ried away by ditches extending along the east side 
thereof, and, in addition, by drainage to  the south of 
Chambers Street. There was testimony corroborating 
claimant as to  the drainage prior to  July 18, 1951, and as 
to  the ditch on the east side of the highway. Claimant’s 
witnesses testified to  the flow of water when the drainage 
was diverted down Oliver Street at the time the culvert 
was placed under the highway. They further stated that 
there was very little water from the bluffs east of the 
highway before the culvert was constructed a t  Oliver 
Street. 

At the time of the heavy rainfall on the day 
in question, claimant was away from home. His basement 
was flooded with approximately five feet of water, which 
had to be pumped out. His yard was filled with mud and 
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debris. The walls and floors in the basement, due to  the 
dampness, were damaged, and a considerable amount of 
damage was done to  his home. It was necessary to malke 
repairs to  his home by reason of the water damage, aiid 
also to make certain repairs to  his yard. 

There was testimony that, prior to the time of the 
change of flow of surface waters by the construction of 
the culvert, the property in this area had never been 
flooded, and the water had properly drained along the 
east side of the state highway, a block north of Oliver 
Street, and that certain water had drained on Oliver 
Street on tlie south side of the street opposite claimant’s 
property. 

Claimant further testified as to  the damages aiid 
money expended as the result of the flooding of his 
property. 

Claimant’s wife testified that she was home the 
night of July 18, 1951, and that it had rained the night 
before, but not unusually hard. The next morning she 
found the basement flooded, and water and debris in the 
yard. A wall and a two foot  ledge in the basement were 
caved in, the foundation cracked, the downstairs win- 
dows cracked, and the doors in the house would not 
close. Her husband returned home about two days after 
the flood. The exhibits, which were offered in evidence 
by claimant, were taken about one month after the 
property was damaged. 

All of claimant’s witnesses testified as to the amount 
of water, which accumulated on claimant’s property on 
the day of the flood, and certain witnesses testified as to 
the condition of claimant’s property, the amount of 
water in the basement, and the damage done to  the 
house as the result thereof. 
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Respondent offered in evidence the testimony of Mr. 
Miller, Assistant to the Field Maintenance Engineer, who 
testified as to certain photographs taken by him in the 
vicinity of Oliver Street, and. as to  the various elevations 
of Oliver Street, wliich were made on November 24, 1954. 
He stated that there was a nine foot drop from the center 
of the highway to claimant’s residence, and that the cul- 
vert at Oliver Street was the standard type used where 
the terrain is average. Furthermore, he stated that the 
ditch to  the north of the culvert was not as deep as the 
one to  the south. 

Jack Day, Field Engineer for respondent, testified 
that the culvert at  Oliver Street was installed on July 20 
and 21, 1949, but did not know when the culvert, which 
w a s  located one-half block south of Oliver Street, was 
closed; that the records of the Division of Highwaysi did 
not show whether any maintenance work was ever done 
on the culvert in the vicinity of Oliver Street; and that, 
if the ditch on the east side of the road was not hollowed 
out, water mould flood the road, He did not know the 
depth of the ditches on the east side of the road, nor 
when the culvert was built. He further testified that the 
ditches south of Oliver Street needed cleaning out, but 
stated he had not observed a ditch to the north of Oliver 
Street on the east side of the highway. 

The record establishes that State Aid Route No. 7, 
at the intersection of Oliver Street, is between nine and 
ten feet higher than the level of claimant’s house. From 
this intersection the road goes up hill fo r  about a block 
to  a summit. Across State Aid Road No. 7 are bluffs, 
which are several hundred feet high. The record shows 
that no water came across State Aid Road No. 7, and 
that, therefore, the only water from across the road to- 



322 

wards the bluffs, which came into Oliver Street, must 
have come through the culvert in question. The culvert 
was a standard eighteen inch metal pipe, which had been 
in place for  approximately three years. It is established 
in the record that the culvert was incapable of carrying 
the amount of water, which the witnesses saw flowing 
down Oliver Street. There was a ditch down each side of 
Oliver Street in front of claimant’s house. The record does 
not establish who was charged with the maintenance of 
the ditches, but it is clear that they were not maintained 
by the State of Illinois. 

The respondent’s argument is that under Illinois 
Law a higher tract is dominant over a lower servient 
tract, which must accept the flow of surface water--the 
owner of the lower tract must permit the surface water 
from the higher tract to  come upon his property. Citing: 
Gough vs. Goble, 2 Ill. (2d) 577. 

Respondent further argues that no negligence what- 
soever by the State of Illinois was shown in this case, but 
does not deny that claimant has suffered damages from 
the water, but, inasmuch as claimant is required to ac- 
cept the surface water from property, which lies higher 
and above his property, he has failed to sustain the 
burden of proof, and, therefore, cannot recover in this 
action. 

This is a case where the state has diverted the flow 
of surface mater by placing a culvert under Oliver Street, 
which is borne out by the testimony; has allowed ditches 
on the east side of the highway to  become clogged by 
debris, and the culvert to the north of Oliver Street to  
become completely clogged, so that a portion of the sur- 
face water coming from the bluffs south and east of the 
highway could be carried under the highway and the 



323 

street south of Oliver Street, and the rest of the surface 
mater down the east side of the highway. 

This, in our opinion, is a different situation than are 
the ones in the cases cited by respondent, and, under the 
circumstances, would entitle claimant to recover for 
actual damages sustained. 

I n  the case of Hccryadine vs. Shccrkey, 8 111. App. 
(2d) 209, the Appellate Court had occasion to  pass upon 
the sufficiency of Count I of the amended complaint, 
which was challenged by a motion to dismiss. The trial 
court sustained the motion as t o  certain counts of the 
amended complaint, the plaintiff elected to  stand by the 
counts dismissed, and the Appellate Court overruled the 
trial court as to  Count I of the amended complaint. We 
are only referring to  the pertinent portions of the opinion 
as to  the amended Count I, wherein it was alleged that 
plaintiffs owned certain described farm land; that State 
Aid Route No. 4, Stark County, Illinois, is approximately 
sixty feet wide, and passed by and through plaintiffs’ 
land; that Spoon River runs in a southwesterly direction 
through a portion of plaintiffs’ land, and intersects State 
Aid Route No. 4 at approximately right angles near the 
center of a described quarter-section of land; that west of 
Spoon River the land of the plaintiffs is bottom land, and 
State Aid Route No. 4 runs through this bottom land fo r  
a distance of approximately 100 rods to a bluff, and then 
slopes upward over the bluff; that prior to 1939 there were 
ditches on both sides of the state road running from the 
top of the bluff and along each side of the road to Spoon 
River, so that the water coming into the road at the top 
of the hill and on the side slopes of the hill drained to  the 
river; that in the year 1939 certain improvement work 
mas done a t  this location on State Aid Route No. 4 by 



were passed upon, but which it is not necessary fo r  us to 
pursue, as the state would be liable for  the negligent 
acts of its servants or agents for the diversion of the flow 
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widening the road, and decreasing the slope over the hill ; 
that, in making these improvements, almost the entire 
right-of-way for the road was used, and the ditches on 
both sides of the road from a point near the bottom. of 
the hill extending to  the river were filled or  destroyed- 
thus eliminating the channels by which the water falling 
on the road and the hill could be carried to the river; and 
that, as a result thereof, the water now falling in the road 
and draining into the road comes down the ditches on 
each side of the road to  a point near the bottom of the 
hill, and then, because of a lack of any further channel 
along either side of the road, flows out into the farm land 
of plaintiffs on both sides of t,he road. 

The Count in question averred that the County of 
Stark had no legal right to so divert the hill water and 
to cast it upon plaintiffs’ land, and alleged that plaintiffs 
had suffered and will continue to suffer irreparable darn- 
age from the acts done by the defendants resulting from 
the diverting and flowing of water on the land of the 
plaintiffs. The court stated on page 221: 

“The County thus, by its improvement project, has diverted water which 
formerly followed established channels onto the plaintiffs’ land. In the Young 
case, 134 Ill. 569, supra, the Town Commissioners of Highways were enjoined 
from digging a ditch, which would divert surface water onto the adjoining 
land of the complainant. The only difference between the Young case and this 
case is that here the improvement work has already been done. Certainly, if 
the Highway Commissioners can be enjoined before the ditch is dug, they 
cannot escape liability merely because the wrongful act is completed before 
suit is filed. Count I, as amended, of plaintiffs’ amended complaint in our 
opinion states a good cause of action based upon the wrongful diversion of 
waters upon plaintiffs’ lands.” 

There were several other counts presented, which 
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of surface waters by reason of the doing of a wrongful 
act, or  omitting to  do something for the protection of 
property owners in seeing to  it that surface water is not 
diverted, resulting in damage. 

The only testimony offered as to  the cost of repairs 
in placing the property in the same condition as it was 
prior to the flood was that of claimant. He testified that 
his bills, which were admitted in evidence, totalled 
$761.80. The bills represented actual expenditures made 
by claimant, necessitated by the damage caused by the 
flood. 

Claimant testified that it would cost $1,000.00 to 
make further repairs to the house, that he had worked 
on the house f o r  one or  two months, and that he lost there- 
by wages from his employment. At  the time he was earn- 
ing $500.00 a month. We are unable to  tell from this 
testimony what portions of the house had to  be re- 
paired, in addition to  the repairs made or represented by 
the bills. Claimant could have detailed the parts of the 
house damaged by the flood, and had a carpenter or 
contractor testify as to  the cost of labor and materials 
needed to  repair the damaged parts of the house, and 
restore it to the same condition as it was before the flood. 

Where receipted bills are not introduced in evidence 
as being paid or correct, the manner of proof would be 
the fair and reasonable value for materials, services and 
labor performed in the restoration of the property to  the 
condition it was in just prior to  the damages caused by 
the flood in Prairie Du Rocher and vicinity. 

As to his loss of wages, we have no way of arriving 
a t  how many hours of work it was necessary for him to  
expend to repair the house, how many days he actually 
worked on the house himself, or any other competent 
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testimony as to  the length of time that he would have had 
to  spend away from his work in performing some of 
the labor himself. He mas undecided whether he n a s  
away one or two months, as we have previously pointed 
out, in his testimony as to damages. 

We dislike to  have to speculate in entering an award 
mliere damages are proven in this manner, but, in making 
an award for an amount in excess of the paid bills, we are 
forced to  speculate, and to  make an award for  an 
arbitrary figure without positive testimony to  snbstan- 
tiate it. 

It seems reasonable to assume from claimant's testi- 
mony that he would have an expenditure for the cost of 
repairing the property to the condition it was in before 
the flood, which could very easily be $1,000.00, in addi- 
tion to the bills of $761.80. 

This Court, therefore, awards to claimant damages 
in the sum of $1,761.80. 

(No. 4702-Claimant awarded $1,415.75.) 

FRED BERGLUND AND SON, INC., AN ILLINOIS CORPORATION, 
Claimant, 11s. STATE OF ILLINOIS, Respondent. 

Opinion filed May 8, 1956. 

PETIT, OLIN, OVERMYER AND FAZIO, Attorneys f o r  

LATHAM CASTLE, Attorney General ; BERNARD GENrS, 

Claimant. 

Assistant Attorney General, for Respondent. 

CONTRACTS-&Sed afipropn'ation. Where evidence showed that funds 
were available in appropriation to pay contract at the time the appropriation 
lapsed, an award will be made. 

TOLSON, C. J. 
On December 20,1955, Fred Rerglund and Son, Im., 

A Corporation, filed a complaint in this Court seeking 
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ai1 award of $1,800.00 for the balance due them f o r  their 
services in altering the Administration Building of 
Northern Illinois State Teachers College, DeKalb, Illi- 
nois. 

The record consists of the following : 

1. Complaint. 
2. Departmental Report. 
3. 
4. Stipulations. 
5. Transcript of proceedings. 

Order waiving brief and argument. 

The facts of the case are as follows: On November 
25, 1952, claimant entered into a contract with the 
Teachers College Board for certain alterations to  the 
Administration Building of the Northern Illinois State 
Teachers College, DeKalb, Illinois. The contract price 
was $50,848.00, and the work was completed in a satis- 
factory manner on September 23, 1953. 

audited, and it was then discovered that the correct 
balance was $1,415.75, rather than $1,800.00. 

At the hearing it appeared that respondent did not 
offer any objections to the claim, as amended, and the 
only reason that the final payment was not made was the 
fact that the appropriatioii lapsed on September 30,1953, 
and, hence, funds were not available to complete the 
payment. 

The Court, therefore, finds that the work has been 
accepted by respondent, and that the architect has issued 
his certificate of compliance. 

An award is, therefore, made herewith to claimant, 
Fred Berglund and Son, Inc., in the amount of $1,415.75. 

The final invoice in the amount of $1,800.00 was. 

I I 
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(No. 4567-Claim denied.) 

GEORGE MCNARY, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed June 22,  1956. 

JOHN R. SPRAGUE, Attorney for  Claimant. 
LATHAM CASTLE, Attorney General ; C. ARTHUR 

I 

NEBEL, Assistant Attorney General, for Respondent. 

HIGHWAYS-wafer standing on highway. Evidence showed that state 
was negligent in not posting permanent signs warning motorists of condition 
of highway. 

E v r o c N c E p r ~ p o n d e f u n c ~  of. The testimony of witnesses as to damage 
to car and distance it traveled after hitting flooded pavement overcomes 
claimant’s testimony as to his real speed. 

CONTRIBUTORY NlxLIGENCE-C~Ui??I denied. Evidence showed that 
claimant was guilty of contributoly negligence barring recovery from state for 
riegligen tly maintaining highway. 

FEARER, J. 
George &Nary, claimant, filed his complaint against 

the State of Illinois for personal injuries and property 
damage sustained as the outgrowth of an accident, which 
occurred on April 18, 1953, while he was driving in an 
easterly direction on U.S. Highway No. 50, near Olney, 
Illinois. 

No answer was filed by respondent, and, under Bule 
11 of this Court, a general traverse of all the allegatiolls 
of the complaint will be considered to  have been filed. 

Claimant alleges that, just prior to and a t  the time 
of the occurrence in question, he was operating his auto-  
mobile with due care and caution for his own safety and 
the safety of his automobile, and that respondent was 
guilty of six distinct acts of negligence. Generally, the 
acts of negligence charged are that the State of Illinois 
failed to maintain said highway in a reasonably safe 
coiidition for persons and traffic using i t ;  that it per- 
mitted said highway, at the time and place in question, 
to be in a sunken condition, so as to  allow water to 
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stand on it, and thereby causing it to be unsafe f o r  
vehicular traffic thereon; that, by and through its duly 
authorized agents and servants, it failed to warn by 
appropriate signs, signals, watchmen, or  other means 
of warning, persons using said highway of the dangerous 
condition at the time and place in question, and par- 
ticularly failed to  warn the claimant of the hazardous 
condition of the highway; that it negligently and care- 
lessly failed to remove an accumulation of water then 
and there standing upon said highway; that it failed to  
drain water standing on the highway ; that it negligently 
and carelessly constructed the highway, so as to cause 
a low place to be on the travelled portion; that it could 
have foreseen that water would stand in said low place 
on said highway, and endanger traffic using said high- 
way, and particularly claimant on the day in question. 

As a direct and proximate result of the negligent acts 
of respondent, claimant, in traveling upon said route, ran 
into the water standing upon the highway. His anto- 
mobile went out of control, and turned over ; and he was 
thrown therefrom. As a result, he sustained personal 
injuries, and brings this action f o r  damages in the sum 
of $7,500.00. 

A t  the time of the trial before the Commissioner, it 
was stipulated as follows: “U. S. Highway No. 50 be- 
tween the Village of Noble and the City of Olney in 
Richland County is a part of the system of state high- 
ways, and this section of the highway was constructed 
by the State of Illinois, Department of Public Works 
and Buildings, Division of Highways, in 1924 as a part 
of State Bond Issue Route No. 12. In  1947 this section 
of highway was resurfaced with a three inch thickness 
of asphalt, and, from the time of its initial construction 



3 30 

to the time of the trial, it has been under the jurisdiction 
of the Department o f  Public Works and Buildings, Di- 
vision of Highways, for all purposes of reconstruction, 
repairs, maintenance and operation, including the date 
of the accident, April 18, 1953.” 

Five witnesses testified on behalf of claimant, and 
there were two witnesses for respondent. Respondent 
also offered a Departmental Report in evidence. 

On April 18, 1953, George McNary, claimant, mas 
stationed at Granite City Engineers Depot, Granite City, 
Illinois. On the date of the accident he left camp a t  about 
12  :00 M., driving his 1941 Buick to Olney, Illinois, which 
was a distance of 125 miles. He had driven to  Olney 
on State Route No. 50 several times. He had been 
traveling between 45 and 50 miles an hour, and just 
before entering the city limits of Olney, which is a city 
of  about 8,000 population, he reduced his speed to  be- 
tween 30 and 35 miles an hour. The speed of his auto- 
mobile was not testified to by all of the eye witnesses. 

There was testimony that it had rained in the im- 
mediate vicinity of Olney on the morning of the 18th of 
April, 1953, but it seems that it rained more in and 
around Olney than west of there. There was testimony 
that west of Olney the rain had been very light. Claimant 
testified that the pavement west of Olney was wet until 
he got within about twenty feet of the city limits of 
Olney, where it was very apparent that more rain had 
fallen. It was a cloudy day, but visibility was good. 
Witnesses testified that from where the water a,ppeared 
on the highway west you could see at least from one- 
quarter to one-half a mile. 

The paved road, as it enters Olney, was eighteen feet 
in width, with shoulders located on both sides thereof, 
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and there mas a slight ditch on the south side of the 
highway, adjoining the shoulder. An ice cream stand 
and a Studebaker Agency, owned by a Mr. Pool, were 
located on the south side of the road, and just east of 
the place where the accident happened was an inter- 
secting road, which ran in a northerly and southerly 
direction. The highway on which claimant was travelillg 
was laid out in a generally easterly and westerly di- 
rection. 

Witnesses f o r  claimant testified that fo r  several 
years prior to the accident this particular portion of 
the highway, extending twenty feet  outside of the eitjr 
limits and within the city limits, during heavy rains, o r  
when as much as three inches of rain fell, would become 
covered with water, and after a heavy rain would not 
drain for two or three hours, as the drainage provided 
on the south side of the road was not adequate to carry 
the water off of the highway. There was an area where 
the road was depressed, and the water covered the width 
of the highway, extending for approximately thirty feet 
running north and south, and approximately one hundred 
feet east and west. 

The State of Illinois had removable signs, which 
they placed on the south side of the road, as you enter 
Olney from the west traveling east, warning traffic of 
water on the highway when this condtion existed. 
However, Mr. Rusk, who was the highway maintenance 
man for this particular stretch of road, testified that he 
lived three miles west of Noble, and five miles south 
and east of Olney. The accident happened on Saturday 
afternoon, and he was not on duty. On that afternoon 
he was driving to Olney, and he did not know that there 
was water on the pavement, as it had rained very little I I 
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at his residence. He had no notice from anyone that 
there was any water on the pavement. The signs warning 
traffic of water on the highway mere at  his home, and 
were only erected when there was a heavy rain. EIe did 
not know that there had been a heavy rain until he got 
into Olney. The warning s i p s  had not been posted by 
him o r  anyone else prior to the accident. He did erect 
the warning signs that afternoon, after he learned of 
the accident. 

The other witness, who testified as to  the rainfall 
west of Olney, was Mr. Willis, a State Policeman, whose 
home was in Olney. He was dispatched to  the scene of 
the accident at  Olney, when called by radio from the 
station a t  Effingliam, Illinois, the District Office for  the 
area patrolled by him. He arrived a t  the accident at 
about 3:20 P.M. He noticed water on the highway about 
thirty feet west of the intersection. A speed limit sign, 
indicating that it was a thirty mile an hour zone, was 
posted at  the city limits of Olney. He testified as to  a con- 
versation with Mr. McNary that evening. He stated Mr. 
McNary told him that, when he hit the water, he lost 
control of the car, which, in turn, left the pavement, and 
hit the pole. This witness had been working for respond- 
ent for three years, and during his three years of service 
had seen water on the pavement only about four times. 

On cross-examination, he was asked if he knew that 
it had rained on April 18,1953, and bis answer was “no ”. 
He was also asked if he knew it had rained Friday night, 
and his answer was “no” . He testified that it had not 
rained Saturday afternoon at  Flora, Illinois, which was 
twenty-three miles from Olney. He had left Olney on 
Saturday morning, and he did not see any rain until he 
was east of Noble on his way back to the accident- 
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Noble was eight miles from Olney. The pavement was 
wet, but he did not notice any water standing on the 
shoulder. There had been no warning signs posted the 
day of the accident. 

The three inch steel post embedded in concrete, and 
the guy wire referred to, which were the objects struck 
by claimant’s car, were on the south side of the road near 
the garage and ice cream stand, being the side of the 
road on which claimant was traveling. When claimant’s 
car struck the water, it appeared to  slide, run off onto 
the shoulder, into and through the ditch, striking the 
post and guy wire, and tearing the post out of tlie ground. 
The car turned over, and claimant was thrown out and 
into the water. The car continued on twenty to  thirty feet 
beyond the intersecting roadway, which was east of 
where the water mas located on the highway. Claimant’s 
automobile traveled through water for  100 feet. Claimant 
testified that, because of the dampness on the pavement, 
you could not see the pool of water until you were within 
about thirty feet of it. A witness for  the claimant testified 
that you could see the water when you were 75 to 90 feet 
to  the west of it. 

There appears to be a slight curve in the road, and 
a slight incline to  the west of tlie city limits of Olney. 
However, from the testimony offered by at least one of 
claimant’s witnesses you could see for a t  least one- 
quarter to one half of a mile in driving from the west to  
the east. 

There mas a witness standing in the window of 
the garage, who saw claimant’s car strike the water, veer 
to the south, strike the pole and guy wire, turn over on 
its side and throw claimant out, and then come to an erect 
position east of the intersection. I I 
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The estimates of the amount of water on the pave- 
ment at the time of the accident, and the area of pave- 
ment covered varied according to the witnesses. How- 
ever, there was testimony that the water was between 
eight and ten inches deep. There were no actual measure- 
ments made of the length, depth, or  width of the water. 
One of the witnesses testified tha t  after a heavy down- 
pour of rain the highway mould drain within two hours. 

There was a reluctance on certain eye witnesses to  
testify as to  the speed of Mr. McNary’s automobile when 
it mas first noticed. We do have claimant and one other 
witness testifying to between thirty and thirty-five miles 
an hour, and other witnesses refusing to testify as to  the 
speed, confining their testimony to  what the automobile 
did, and the course that it took after it struck the water. 

In order for claimant to recover, he must prove three 
distinct elements, namely: (1) That he was in the 
exercise of due care and caution for  his own safety; ( 2 )  
That the State of Illinois was negligent, as charged in 
the complaint, and that the negligence of the State of 
Illinois was the proximate cause of his personal injuries 
and the damage to his property; and (3)  That dam- 
ages were sustained. 

This Court has held many times that the State of 
Illinois is not an insurer of all persons traveling upon its 
highways. We believe that the state should erect warning 
signs, and that the state ,did have constructive notice 
that the drainage, as one approaches Olney from the 
west driving east, was insuflicient through the1 depressed 
area, and that the highway was inundated throughout 
this area, which would justify the erection of permanent 
signs by the State Highway Department warning motor- 
ists of said hazard. 
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Even though it might be said that the state should 
have erected and maintained not temporary but perma- 
oent warning signs, it is our opinion that claimant was 
guilty of contributory negligence. We cannot help but be 
impressed by the fact that this was a heavily travelled 
road. Claimant knew he mas entering a city of 8,000 inhab- 
itants, had driven through Olney before, and was not a 
complete stranger to the particular territory in question. 
He should have been driving with his car under control. 
The speed at which he was traveling, regardless of what 
mas testified to, is proven by the distance the car 
traveled, the objects that it struck, the fact that it was 
going fast enough to right itself and travel the distance 
that it did, and the fact that the car mas completely de- 
molished, so that it had only a salvage value of $42.50. 
This speaks louder to  us than any testimony offered by 
claimant as to his rate of speed. 

It is the finding of this Court that claimant was guilty 
of contribntory negligence, which would be a bar to  re- 
covery for personal injuries and property damage against 
respondent. 

It is, therefore, not necessary fo r  us to discuss the 
medioal testimony, extent and nature of injuries, and 
the exhibits offered in connection therewith. 

An award to  claimant is, therefore, denied. 

(No. 4582-Claim denied.) 

EDNA MANUS, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed June 22,  1956. 

EDWARD G. COLEMAN AND JOHN W. CURREN, At- 
torneys for  Claimant. 
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LATHAM CASTLE, Attorney General ; C. ARTHUR 

NEBEL, Assistant Attorney GeneraJ, f o r  Respondent. 

STATE PARKS AND MEMoRIALs-sidewalks.  The evidence does not show 
that respondent was negligent in constructing walks with asphalt expansion 
joints. 

EVIDENCE- negligence. Claimant did not offer evidence that condition, 
which caused claimant’s injury, existed for such a length of time that the 
Court could hold that respondent had constructive notice. 

NEGLIGENCE-Sidewalks. The state is not an insurer against all accidents, 
which may occur upon its sidewalks and streets. 

TOLSON, C. J. 
On October 23, 1953, a claim was filed by Edna 

Manus, in which she seeks to  recover damages for injuries 
sustained by reason of a fall over an allegedly defective 
sidewalk in the Illinois State Fairgrounds. 

The record consists of the following: 

1. Complaint. 
2.  Departmental Report. 
3. Transcipt of evidence. 
4. Brief and argument of claimant. 
5 .  Brief and argument of respondent. 

The facts of the case are as follows: 
On May 15, 1953, claimant and her daughter, Mrs. 

Nora Cox, went to the Illinois State Fairgrounds to at- 
tend a show in the Coliseum sponsored by the Police 
Department of the City of Springfield. 

About 7:30 P.M. they left their car and started 
walking on a sidewalk on the north side of -the street 
leading to the building. When they were within a short 
distance of the building, Edna, Manus tripped over an 
expansion strip, which separated two sections of eon- 
crete, and fell forward upon her face. She suffered cuts 
and abrasions on her face, and her glasses and false 
plate were broken by the impact. 
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Mrs. Manus was elderly and obese, and walked quite 
slowly because of this condition. 

The sidewalk in question was relatively new. The 
weather at that time was unseemly warm, and it is pre- 
sumed that the heat forced the asphalt strip to rise an 
inch or less above the level of the walk. 

The accident happened about 7:30 P.M., and, ac- 
cording to the witness, the condition of light was de- 
scribed as dusk. It further appears as though there vere 
no street lights in the area. 

Claimant contends that respondent failed to  keep 
the sidewalks in a safe condition, failed to  light the area, 
and failed to  otherwise warn the public that a dangerous 
condition existed. 

At pages 59 and 60 of the record, it appears that 
the walk in question was about a city block in length, 
and led from a street intersection to the Coliseum. Claim- 
ant and her daughter had walked to within 50 feet of the 
building when the accident occurred. It is to be noted 
that claimant and her daughter noticed, and crossed over 
several of these asphalt expansion joints before reach- 
ing the expansion joint, which is alleged to  have caused 
the injury. 

Respondent did not offer any testimony in the case, 
but has predicated its defense upon several propositions 
of law. 

The first question in this case is whether or not an 
asphalt expansion strip, extending above a traveled walk 
an inch or less in an unlighted area, is a dangerous con- 
dition per se. This Court will take judicial knowledge of 
the fact that it is a common practice, in the construction 
of concrete walks, to separate the sections by the use of 
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asphalt expansion joints. It is also common knowledge 
that these joints produce irregularities on the surface. 

Claimant did not offer any evidence to  show that re- 
spondent had knowledge that this irregularity was ex- 
cessive in size or height, such that it could be truly de- 
scribed as dangerous to the traveling public, nor was 
there any evidence that the condition existed for such a 
length of time, so that this Court could hold that respond- 
ent had constructive notice. 

This Court has repeatedly held that the state is not 
an insurer against accidents, which may occiir upon its 
sidewalks and streets. 

In the case of Neil Beeizes vs. Stute, 21 C.C.R. 83, 
the Court stated: 

“The rule adopted on liability of municipalities by 
our courts is applicable to  this situation. In the case of 
Storert vs. City of Chicago, 373 Ill. 530, the court, on 
page 534, held : 

‘A municipal corporation is not bound to keep its streets and sidewalks 
absolutely safe for persons passing over any part of them, its duty being to 
exercise ordinary care. (Brennan vs. City of Streator, 256 Ill. 468; Boender VS. 
City of Harvey, 251 id. 228; Kohlof vs. City of Chicago, 192 id. 249.) 
Municipal corporations, not being insurers against accidents, are not liable 
for every accident occurring within their limits from defects in the streets, 
but the defects must be such as could have been foreseen and avoided by or- 
dinary care and prudence on the part of the municipalities.’ 

and, in the case of Boertder vs. City of Harvey, 251 111. 
228, the court, on page 231, held: 

‘The obstructions or defects in the streets or sidewalks of a city, to 
make the corporation liable, must be of such a nature that they are in theni- 
selves dangerous, or such that a person exercising ordinary prudence cannot 
avoid danger or i n i q  in passing them,-in general, such defects as cannot 
be readily detected.’ 

and, as statedin Thien vs. City of Bellevale, 331 Ill. App. 
337, on page 345: 
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‘Municipal corporations are not insurers against accidents, and the only 
duty cast upon the city is that it shall maintain the respective portions of 
the street in a reasonably safe condition for the purposes to which such 
portions of the street are devoted. It is only bound to use reasonable care to 
keep its streets reasonably safe for ordinary travel thereon by persons using 
due care and caution for their safety. (Molway VS. City of Chicago, 239 111. 
486; Kohlof vs. City of Chicago, 192 111. 249; City of Salem vs. Webster, 
192 Ill. 369.)’ ” 

It is also the obligation of claimant to  allege in her 
complaint, and prove by a preponderance of the evidence, 
that respondent had actual or constructive knowledge 
of the defect, which is alleged to  have caused the injury. 
( D e l m e y  vs. State of Illimois, 21 C.C.R. 191.) Such allega- 
tion and proof‘ is not found in this record. 

There are several references in the record regarding 
the age and weight of claimant, and her inability to walk 
in a usual manner. If her ability to  walk was impaired, 
she should have asked her daughter for assistance, par- 
ticularly since the evidence shows that claimant was 
aware of several of, these asphalt strips appearing in the 
walk before she stumbled over the strip in question. 

F o r  the reasons above stated, an award vi11 be 
denied. 

(No. 4595-Claim denied.) 

ROSELLA OWENS, SURVIVING SPOUSE AND ADMINISTRATRIX OF THE 

ESTATE OF CHARLES P. OWENS, DECEASED, Claimant, vs. 
STATE OF ILLINOIS, Respondent. 

Opinion filed lune 22,  1956. 

PAYSOFF TINKOFF, JR., Attorney for Claimant. 
LATHAM CASTLE, Attorney General ; MARIOX G. 

TIERNAN, Assistant Attorney General, fo r  Respondent. 
PRACTICE AND PROCEDIJRE-7TzOfiO?Z to dismiss. Where claimant after 

a full day of trial had apparently abandoned case, and failed to proceed after 
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service with a motion to  dismiss, Court may take cause under advisement, and 
render a decision pursuant to Rule 15 .  

STATE INsTITuTIoNs-negligence. Record failed to show any negligence 
of respondent in supervision of claimant’s intestate. 

WHAM, J. 
The complaint filed by claimant in this case is for 

the wrongful death of decedent, who was a patient at 
the Chicago State Hospital, and while there met his 
death on the 11th day of October, 1953. I t  is alleged 
that death was due to  the negligent care of decedent, who 
mas caused to slip and fall in the shower room by another 
patient then in said shower. Claimant prays judgment 
against respondent in the sum of $7,500.00. 

It appears from the record in this case that issue 
was joined, and the case proceeded to  trial before Com- 
missioner Immenhausen on Wednesday, April 18, 1956; 
that both claimant and respondent mere present, repre- 
sented by counsel, and that claimant introduced verbal 
and documentary testimony throughout all of Wednes- 
day, and thereafter the cause was adjourned until Thurs- 
day, April 19, 1956. 

It further appears from the record that claimant, 
through her attorney of record, announced that she would 
present more testimony, but that thereafter, on the 
morning of April 19, 1956, claimant’s attorney advised 
respondent, through its attorney, that claimant’s mit- 
nesses had failed to  make out a case in favor of claimant, 
and that claimant did not desire to go to the expense of 
procuring expert testimony and of having the record 
written up in the case. It further appears from the record 
that the attorney for claimant also advised Commissioner 
Immenhausen of this fact. 

All of the above stated facts concerning the hearing 
of this matter appear from a verified motion to disallow 
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the claim filed by respondent on April 26, 1956, together 
with proof of service upon claimant. 

Claimant has failed to file objections to the motion 
duly served upon her, through her attorney, and has 
further failed to file a transcript of the testimony taken 
at  the hearing. Under Rule 15, it is within the discretion 
of the Court to proceed with t.he determination of this 
case notwithstanding claimant’s failure to  file such 
transcript of testimony, and we will, therefore, deter- 
mine this matter upon the record before us, consisting 
of the complaint, the Departmental Report, and the 
motion to  dismiss filed by respondent. 

According to  the facts stated in the Departmental 
Report, claimant, Rosella Owens, and her deceased hus- 
band, Charles P. Owens, were residents of the State of 
Illinois, County of Cook, for many years. Rosella Owens 
is the surviving wife of Charles P. Omens, who died in  
the Chicago State Hospital on October 11, 1953 at 5:15 
A. M. The deceased, Charles P. Owens, was admitted to  
said institution on December 11, 1952 as a mentally ill 
person, after having been committed thereto by the Cook 
County Court on December 8, 1952. He remained in the 
Chicago State Hospital as a patient until his death on 
October 11, 1953. On admission, the patient was found to  
be physically feeble, and mentally confused, with marked 
memory defects. 

On August 31, 1953, the patient was in the shower 
room of the hospital for  the purpose of taking a shower. 
While standing in the shower, another patient, by the 
name of Clarence Middleton, fell to the floor, and, in so 
doing, pushed against Charles P. Owens, and knocked him 
down. Owens complained of pain in his right hip, and 
was unable to stand. The attendant on duty in the shower 
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room when tihe accident occurred, a Mr. Charles Harnish, 
stated in his report that, on the morning of August 3 l ,  
1953, he mas giving baths to  patients in his ward. This 
included about two dozen semi-infirm ambulatory pa- 
tients; many of whom Mr. Harnish had to assist in re- 
moving their gowns, seeing that they entered the showers, 
drying them with a towel, and putting new gowns on 
them. -4 patient slipped and fell in the shower causing 
two other patients to  fall, one being Charles Owens. Two 
of the patients got up by themselves with the help of 
FIarnish, but Charles Owens’ right leg was apparentlv 
injured. Charles Owens was then sent by ambulance to the 
X-Ray laboratory, and then to the Acute Hospital for 
treatment for  injuries. Claimant contended in her corn- 
plaint that one of the patients falling was an alcoholic 
patient, and that, as a result of negligence of the alco- 
holic patient and the attendant, Charles Owens slipped 
and fell, sustaining serious internal and external injuries, 
as a result of which injuries Owens died on October 
11, 1953. 

Mr. Harnish, respondent’s attendant, stated that 
there were no alcoholic patients assisting him in the 
duties of bathing the shower patients. 

Under Rule 16 of the Rules of the Court of Claims, 
all Departmental Reports relating to any matter or case 
pending before the Court shall be prima facie evidence 
of the facta set forth therein. 

The Court, therefore, will accept the Departmental 
Report containing the above statements with respect to 
the happening of this accident as prima facie evidence of 
the truthfulness thereof. There being no further evidence 
before us, such facts are held to be admitted by claimant. 
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Respondent’s motion to  dismiss the claim is based 
upon three grounds : 

1. Claimant’s witnesses failed to  make out a case 
against respondent. 

2. Claimant abandoned her case for the reason that 
her witnesses failed to make out a case in her favor. 

3. Claimant abandoned her case after it had been 
called for trial; the trial had proceeded for a full and 
complete day, and witnesses’ testimony and documents 
had been introduced. 

The Court, having considered the entire record in 
this case, finds that the motion of respondent is well 
taken, and sliould be allowed, for  the reason that, from 
the only facts appearing in the record in this Court, there 
is no evidence of negligence against respondent; and 
for the further reason that claimant herself, through her 
attorney, had abandoned the prosecution of this action 
even prior to  closing her case. 

It is, therefore, the order of this Court that claim- 
ant’s claim, as set forth in the complaint filed herein, is 
denied, and that the denial of this claim constitutes a 
final determination; and, under Section 17 of the Court of 
Claims Law, the denial of said claim shall forever bar 
any further claim in this Court arising out of the re- 
jected claim. 

(No. 4609-Claimants awarded $10,000.00.) 

CROSBY GARRETT, BLED HOWELL AND JOHN KIMBROUGH, 
Claimants, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed June 22, 1956. 

KAMIN AND GLEASON AND EARLE BROOKS, Attorneys 
f o r  Claimants. 
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LATHAM CASTLE, Attorney General ; MARION Q. 
TIERNAN, Assistant Attorney General, fo r  Respondent. 

HIGHWAYS-negligent construction of Favement surrounding manhole. 
Evidence showed respondent was negligent in not lighting manhole, which 
was being raised in street resurfacing project. 

S . i ~ ~ - e f T e c t i v e  contractor indemnity clause. Duty to exercise ordinary 
care in maintaining state highway in a reasonably safe condition for public 
travel rests primarily with the state, and the duty cannot be evaded or sus- 
pended by delegating it to others by independent contractual arrangements 
or otherwise. 

EVIDENCE-COnStrUCtiVe notice. Evidence showed that depression around 
manhole had existed for two or three days, and that the state, which was le- 
surfacing highway, should have known of the dangerous conditions. 

WHAM, J. 
This is an action brought by claimants, Crosby 

Garrett, Bled Howell and John Kimbrough, against re- 
spondent, State of Illinois, to recover damages for per- 
sonal injuries sustained by each of them on May 5, 1952, 
while riding in an automobile, owned and operated by 
Crosby Garrett, which was being driven in a westerly 
direction along and upon West Pershing Road at o r  near 
the twelve hundred block in Chicago, Illinois. Crosby 
Garrett also seeks to recover for damage to his automo- 
bile in the amount of $50.00, the balance of the collision 
loss having been paid by his insurer. 

Claimants charge in their complaint that the State 
of Illinois was in control of this particular portion of 
West Pershing Road, and that certain construction work 
was then in process. They allege that it was the duty of 
respondent to exercise ordinary care in maintaining 
the highway, and to  place barricades and lights in and 
around the roadway under repair, so that the surface of 
the road would remain in a reasonably safe condition for 
use by motorists; that, notwithstanding this duty, re- 
spondent negligently failed to furnish the necessary 
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lights, warnings of, or barricades to  apprise the motorists 
of a certain defect in the roadway, which consisted of a 
sunken portion of the pavement surrounding a manhole 
cover, so that it created a dangerous and hazardous ob- 
struction to  vehicular traffic. 

It is further contended by claimants that, while Gar- 
rett was operating his automobile in a westerly direction 
on West Pershing Road, it struck the defective road 
surface around the manhole, thereby causing it to go out 
of control and into an iron post, resulting in the injuries 
and damages claimed. 

Respondent filed no answer to  the complaint, and, 
therefore, under Rule 11 of this Court, a general denial 
of the facts set forth in the complaint is considered as 
filed. 

I t  was stipulated between the parties to  tlie action 
that 39th Street between Halsted Street and ashland 
Avenue, which included the scene of tlie accident in 
question, at and before the accident of May 5, 1952 mas 
a state highway, operated and maintained by respondent. 

It was undisputed that, for  some time prior to  the 
date of the accident and for some time thereafter, this 
section of the road was being resurfaced by the Municipal 
Paving Corporation under a contract with the State of 
Illinois. It is further undisputed that during this period 
of time it was necessary to  break the pavement out 
around the manholes on this stretch of road, raise them, 
and refill them to  the level of the newly surfaced road- 
way. It is also undisputed that this section of highway 
was open to  the public, and that no part thereof was 
closed. There is a dispute, however, as to  the condition of 
the road with respect to  manholes a t  the time of the 
accident. This dispute is material, inasmuch as the defect 
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complained of was a trench several inches deep around 
one of the manholes, which defect caused the automobile 
to go out of control. 

The evidence of claimants established that at ap- 
proximately 5:OO A. M. they were proceeding west on 
that section of the roadway enroute to  their work on a 
construction project in Maywood, Illinois. All claimants 
lived in the same neighborhood, and took kurns driving 
their respective autos t o  and from work. On this par- 
ticular day, claimant, Crosby Garrett, was driving his 
automobile. It was not yet daylight, and the street lights 
were not in operation on the bridge. Claimant Garrett 
testified that he was aware of no defect in the road until 
his auto with a “great thud and shock” struck the depres- 
sion, and veered to  the left out of control into an iron 
pole on the south curb of the bridge. 

A Mr. Eugene Larcker, a filling station attendant, 
who was sweeping the driveway of the filling station 
where he worked, which filling station was located in the 
vicinity of the place of the accident, heard claimants’ 
auto hit the depression, saw it go to  the left, and strike the 
pole. He went to  the scene of the accident, and found a 
hub cap from the automobile on the manhole. He de- 
scribed the manhole cover as being approximately one- 
half inch above the paved road, and surrouiided by a 
trench 5 t o  6 inches deep from the top of the cover to the 
bottom of the trench. He stated that the trench was about 
6 o r  7 inches wide. He further stated that this depression 
around the manhole was not filled, and had been in that 
condition for at least two or three days prior to the acci- 
dent; that there were no lanterns or  barricades around 
the manhole at  the time of the accident; that barricades 
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and lanterns were put up the next day, and that the hole 
was thereafter repaired. 

Thomas Fallon, Police Officer, City of Chicago Acci- 
dent Unit, testified on behalf of claimants tliat he and 
Officer Frank Madden received notice of the accident by 
radio, and arrived at the scene of the accident before the 
antomobile had been moved. He testified that the street 
was under construction at the time, but that he saw no 
signs showing it to  be under construction. His investiga- 
tion disclosed that the automobile had struck a protrud- 
ing manhole. His inspection of the street area revealed 
that the surface had been partially removed around the 
manhole cover, and had not been filled. He testified that 
the cover was about one and a half feet in diameter, 
and that about 8 inches around it was dug out below the 
surface of the road. He further testified that there were 
no lights o r  barricades around the hole. He testified that 
the distance from the pole, mliich the automobile struck, 
to the manhole was approximately 100 or 150 feet. 

Claimant, Bled FIomell, testified that he was sitting 
in the front seat of the automobile, and glimpsed the 
manhole when they were approximately two feet away. 
The automobile went down suddenly, plunged to  the left, 
and hit the light pole, at which time he lost consciousness. 
He further testified that there were no street lights burn- 
ing; that the auto lights mere on; that it was between 
night and dawn, and that they were proceeding at ap- 
proximately 20 to  25 miles per hour when they hit the 
manhole. 

Claimant Kimbrough testified that he was riding in 
the back seat, and that the automobile was being driven 
at approximately 20 to  25 miles per hour when they hit 
the manhole, and thereafter ran into the pole. He stated 
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that, although he knew the road was under coiistruction, 
the road was open for traffic at  the time, and there were 
no barricades, lights or  signs in the vicinity of the bridge 
upon which the accident occurred. 

The only evidence offered by respondent concerning 
the existence of the defect was the testimony of Mr. 
Eugene H. Kroon, then a Civil Engineer employed by the 
State of Illinois, and charged with the duty of inspecting 
the work being done by the Municipal Paving Company, 
his assistant, Joseph W. Pecenansky, and Frank W. Hans- 
ford, District Construction Supervisor for the State of 
Illinois. Although these witnesses testified generally with 
respect to the progress of the construction and repair of 
this particular portion of the highway, none had any 
knowledge that the accident had happened until two 
years thereafter. Their testimony was based, for  the’ most 
part, upon written memoranda and records that they kept 
with respect to the progress of the work, and general 
statements to the effect that they did not notice any de- 
fect around a manhole, as was described by claimants’ 
witnesses. 

We believe that, on consideration of the evidence, 
the direct testimony of the existence of the defect by tlie 
city policeman, Thomas Fallon, the filling station attend- 
ant, Eugene Larcker, and claimants’ testimony as to tlie 
manner in which the accident happened, claimants have 
borne the burden of proof with respect to  the existence of 
the defect. We realize that it is difficult for respondent to  
offer any more definite testimony than was presented, 
especially in view of the fact that its Witnesses had no 
knowledge of the accident until after a great lapse of 
time. Without the happening of this accident having been 
called to their attention so that a specific inspection 
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could have been made prior to  any change in the surface 
after the accident, we believe that the specific testimony 
of claimants’ witnesses weighs more heavily than the 
general testimony of respondent ,s witnesses. 

The next question we must consider is whether or 
not respondent was responsible for the existence of the 
defect. Prior to the trial, respondent filed a motion to dis- 
miss the complaint on several grounds, one of which was 
that respondent was not in charge of the maintenance and 
control of the construction work on the highway in 
question, and that all the work, maintenance control, 
responsibility and liability in regard to the construction 
work was that of the Municipal Paving Company, by rea- 
son of the contract then existing between respondent, 
State of Illinois, and the Municipal Paving Company. 

A copy of the contract mas attached to  the motion, 
and it contained the usual indemnity clause and save 
harmless agreements for any negligence of the contractor 
or  its employees in performing or in safeguarding the 
work, etc. 

The motion of respondent was denied in accordance 
with the well established rule prevailing in this state to 
the effect that the duty to exercise ordinary care to  
maintain a state highway in a reasonably safe condition 
for public travel rests primarily with the state, and the 
duty cannot be evaded or suspended by delegating it to  
others by independent contractual arrangements or 
otherwise. 

This is the same rule long applying to municipalities 
in this state. Volume 9, Section 491, Illircois L a w  and 
Practice, page 44; Koch vs. Ci ty  of Chicago, 297 Ill. App. 
103 at  110; Cole vs. Ci ty  of Eas t  S t .  Louis,  158 Ill. App. 
494 at  500; Lau vs. C i t y  of Chicago, 153 Ill. App. 50 
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at 54; Vi l lage  of J e f e r s o m  vs. Chapmaln, 127 Ill. 438 a t  
444. Since the enactment of the 1945 Court of Claims Law, 
these same basic rules governing liability f o r  injuries 
and damages caused by defective streets and highways 
are applicable to the State of Illinois. 

It is, therefore, clear that the fact the repairs were 
being performed by an independent contractor in no way 
affects the question of liability of respondent in this 
case. Whether or  not the Municipal Paving Company is 
liable over to respondent on the contract for any damages 
respondent must pay is not now before this Court, and me, 
therefore, will not discuss that question. 

With respect to  the question of actual or constructive 
notice, which is always a necessary element in the estab- 
lishment of a claim against the state growing out of a de- 
fective highway, it is apparent from the record that re- 
spondent, through its engineer, Eugene Kroon, and his 
assistants, had knowledge of the particular types of re- 
pairs being performed. While it is true their testimony 
negatives any knowledge on their part of the particular 
defect complained of, respondent was bound to  know 
continuously what mas being done by the contractor, the 
character of the work, and the conditions as they changed 
from time to  time. In short, respondent mas bound to  know 
whether there mas any danger arising by reason of the 
repairs, which might cause injury to  the public, and, 
havjng such constructive knowledge, was bound to  know 
whether they should have closed the road for travel, o r  
placed the necessary barricades and warning devices to  
guard against the defect. Volume 9, Section 495, IZZimok 
Law m d  Practice, page 52; Lau vs. C i t y  of Chicago, 153 
Ill. App. 50 at 56. 
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Moreover, the testimony of claimants’ witness, 
Eugene Larcker, was to  the effect that this defect existed 
for a t  least “two or three days” prior to the happening 
of the accident. This was sufficient time under the facts 
and circumstances herein for  respondent to have become 
apprised of this defect, and taken the necessary action in 
safeguarding the public by either requiring the contrac- 
tor to place proper warning barricade signs and lights 
around the defect, or to  do so itself. 

From the above, it is our conclusion that claimants 
have borne the burden of proof by a preponderance of 
the evidence that respondent was negligent in failing to  
warn the traveling public, including claimants, of this 
defect. 

The question of contributory negligence on the part 
of claimants is, in our judgment, not in issue in this case, 
since the testimony of the only witnesses to the accident 
is sufficient, in our judgment, to  establish the exercise of 
due care on the part of claimant Garrett, x7ho was driving 
the automobile. 

Having determined the question of liability in favor 
of claimants, me will, therefore, consider their damages. 

With respect to claimant, Crosby Garrett, the evi- 
dence reflects that he sustained a fracture of the left 
wrist. Dr. Samuel I. Weiner testified on behalf of claim- 
ants as an examining rather than a treating physician. 
He examined the X-Rays, which had been taken of 
claimant’s wrist at the Cook County Hospital on the datc 
of the accident, as well as on subsequent dates, and found 
therefrom a fiesli transverse fracture of the styloid 
process of the radius of the left wrist joint. He stated, 
in his opinion, this was due to trauma. He further testi- 
fied that an X-Ray taken at Cook County Hospital on I 
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June 6, 1952, approximately a month after tlie accident, 
portrayed the wrist immobilized in a plaster paris cast, 
and that the fracture line was in good alignment. He also 
testified that the X-Rays reflected a congenital condition 
at the distal fragment of the styloid process of the ulna: 
which condition is known as an ossicle, and had existed 
since childhood. He stated that it did not result from the 
trauma in question. 

He further testified that he examined claimant on 
July 20, 1954, and found that tlie left wrist was enlarged; 
that on manipulating the wrist claimant lacked about 20 
degrees dorsal flexion, about 30 degrees palmer flexion, 
and had some restriction “for  radial deviation ”. 

He also testified that he had taken an X-Ray of 
claimant’s wrist on the date of the examination, which 
was July 20, 1954, and, in comparing the X-Ray he made 
with the X-Ray of the Cook County Hospital, found that 
his X-Ray of the styloid process of the ulna portrayed 
that the distal end had become enlarged, indicating a 
disturbance that caused it to grow and become twice its 
original size. 

Respondent offered as a witness to Garrett’s con- 
dition Dr. Fred W. Hark, an orthopedic surgeon, resid- 
i n g  a t  River Forest, Illinois. His qualifications were ad- 
mitted by claimants. He testified that on July 31, 1954 
he made an examination on behalf of respondent, and 
stated that “ to  look at the wrist, you would not think 
there was anything wrong with it. There was nothing ob- 
jective, as you examined the wrist. He has a full range 
of motion in all directions. There were no tender spots 
palpable on his forearm or hand. ” Dr. Hark testified that 
he took an X-Ray, which was identified and admitted into 
evidence as respondent’s exhibit No. 4. The doctor stated 
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that “The X-Ray is centered about his wrist. It shows 
the base of the radius and ulna, and the carpal bones, 
which make up the wrist. The general alignment of the 
base of the radius is excellent. There is no evidence of 
arthritis in this X-Ray. The fracture line is well healed, 
which went through the radius, and on the ulna there is a 
little ossicle a t  the end of the styloid process. This is well 
rounded, and gives one the impression of being an extra 
bone, a congenital anomaly.” He further testified that 
the ossicle had nothing to  do with the fracture. 

The witness then examined claimant’s exhibits NOS. 
9-B, 10-B and 10-C, which were X-Rays taken of the left 
wrist of claimant at the Cook County Hospital on May 5 ,  
1952. He stated that the fracture did not go completely 
across the entire radius, but just across the styloid proc- 
ess. He further stated that the base of tlie radius itself 
was not involved. He further stated that the X-Ray por- 
trayed the same congenital anomaly found in the X-Ray 
taken by this witness. He stated that, in the X-Ray he 
took, it was clear that it was a congenital anomaly, while 
in the original X-Ray “you could not tell”. 

The witness then examined claimant’s exhibit No. 
14, which was the X-Ray taken by Dr. Weiner, and 
stated with respect thereto : “Well the fracture through- 
out the styloid of the radius is well healed, and it is very 
difficult, in fact, you sort of have to  use your imagination 
to  see where the fracture line was. There is no excess 
callus or anything that would point it out, if you did not 
know he had an injury. Of course, the extra bone on the 
ulna of the styloid shows, as we commented when we 
looked at the first X-Ray.,’ 

The witness was then asked fo r  his opinion with 
respect to  the condition of the wrist a t  the present timp, I I -12 
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based upon the examination and interpretation of ihe 
X-Rays. He answered, “That he has a good end result 
without disability ”. 

On cross-examination, the witness testified that there 
was no evidence of proliferation in the late X-Ray, as 
compared to  the early X-Rays. The witness explained 
that proliferation is the formation of excess bone in re- 
sponse to  trauma or irritation. 

From the above, it is apparent that the two doctors 
are in considerable conflict with one another concerning 
the present condition of the wrist. 

Claimant Garrett testified that prior to  the accident 
he was employed as a laborer on a sewer and tunnel 
construction job in Maywood, Illinois. He testified he re- 
ceived $106.00 per week prior to  the accident, but after 
returning to work some nine weeks later, accepted a 
lighter job, receiving only $75.00 per week, which *job 
expired shortly thereafter. He next obtained a position 
at the post office sorting mail at $65.00 a week, and 
thereafter a job as an auto bumper maker for. $75.00 per 
week. At the time of the trial he was working as an em- 
ployment counselor fo r  himself, interviewing people, and 
aiding them in obtaining jobs. 

He testified that his arm was in a cast for eight 
weeks, and, after it was removed, he received no other 
treatment. His only testimony with respect to  his ability 
to  work after the injury was that he “was lucky enough 
to get a lighter job”; that the lighter job expired, and 
he quit rather than go back to  “concrete work”, which 
he performed prior to the accident. He stated that the 
reason he could not go back to  the concrete work was that 
he could not (use his wrist at  all. Thereafter, he worked 
in the post office for  four months, then obtained a job 
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with an automobile bumper manufacturer for several 
months, and then became self-employed. Nowhere in his 
testimony does he claim not to be able to  use his wrist at  
the present time. The mere fact that his wrist was not 
fully recovered some five months after the accident is no 
evidence of permanency. His only complaint at the pres- 
ent time is that “I don’t think that it’s completely healed, 
because during cold rainy weather it feels sort of like 
rheumatism, and I think that I have a restricted motion 
to the arm. I can’t turn it as far as I could, I definitely 
don’t have as strong a grip.’, 

With respect to  the employment record of claimant 
Garrett, respondent offered John M. Lefevour, time 
keeper of M. 5. Boyle and Company, fo r  whom Garrett 
worked both prior and subsequent to the accident. This 
witness testified that Garrett returned to  work in the week 
ending July 6, 1952, and the payroll records, introduced 
as respondent’s exhibit No. 1, reflect that he continued 
to work until the week ending October 12, 1954. The 
witness testified that the record reflected that this claim- 
ant received approximately the same meekly payment for 
work after he returned, as he did prior to  the accident. He 
further testified that Garrett worked at  the same labor 
classification, and at  the same rate of pay before and 
after the accident. This witness did not know the reason 
why Garrett left the employment in October. 

From the above, we cannot say that claimant has 
borne the burden of proving by a preponderance of the 
evidence an injury of any great permanence. The evi- 
dence, particularly with respect t o  the present limitation 
of motion, is in conflict, as we have above pointed out, and 
claimant’s own testimony does not to our satisfaction I I 
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establish any great loss of motion, excessive pain, or  in- 
ability to obtain employment. 

We believe that an amount of $3,050.00, which would 
include the loss of property damage to  claimant’s auto- 
mobile, would be a fair award to  claimant, Crosby Garrett. 

Claimant, Bled Bowell, sustained an injury to  the 
left ankle and lower leg, the exact nature of which is riot 
definite. He testified that he was earning approximately 
$121.00 a week prior to  the accident, and also worked for  
the Boyle Construction Company. He was taken to the 
Cook County Hospital, and remained 21 days, after which 
he was confined to  his home. A cast was placed on his left 
leg, and removed approximately 2% to  3 months after 
he left the hospital. He also suffered a blow and cut on 
his forehead, which required stitches. He attempted to  re- 
turn to work in October, but was unable to obtain further 
employment from Boyle, and about the middle of October 
went to work for the Major Corporation, a construction 
company, at  Hammond, Indiana, as a carpenter’s helper. 
He complained that he is dazed when working on scaffold- 
ing. He worked as a carpenter’s helper until December 
37, 1952 at  $2.20 an hour. He testified that his take-home 
pay from such a job was $75.00, while his take-home pay 
while working fo r  Boyle was $121.00. Subsequent to  that 
employment, lie worked for  the Kenney Constmct ion 
Company doing the same type of work. He has worked 
steadily from then until the present time. 

With respect to  claimant Howell’s employment rec- 
ord, respondent’s witness Lefevour testified that, while 
working f o r  M. J. Boyle and Company, Howell received 
$2.35 per hour as a miner. Respondent’s exhibit No. 1 is a 
photostatic copy of the payroll record of Howell while 
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working for  Boyle, which record reflects his average 
weekly take-home pay a t  approximately $94.00 per week. 

Howell complains that his ankle is stiff, but has had 
no regular medical attention, and has been caring for it 
himself by soaking it in hot water two or three times 
a week. 

Dr. Weiner testified as an examining physician with 
respect t o  the X-Rays taken by the Cook County Hospital 
of claimant Howell’s leg, and X-Rays taken by him on 
July 24, 1954. Dr. Weiner was unable to  find any bony 
pathology from any of tlie S-Rays taken on May 5, 1952, 
while claimant was in tlie Cook County Hospital. He, 
however, found from the X-Ray taken on July 1, 1952 
“an osteoporosis of the distal end of the fibula. and tibia 
above the ankle joint, and . . . an involvement of the 
tibial fibular articulation’ ’. 

Dr. Weiner testified that he took an X-Ray of claim- 
ant’s leg on July 8, 1954. He testified that there were no 
visible fracture lines on this X-Ray, but that this type of 
pathology frequently results from a united fracture. He 
testified that in the lateral view he noticed a thickening 
and irregularity of the anterior aspect of the fibula. He 
further found that there mas an obliquity of the ankle 
joint proper, and described it as not a normal condition. 
He stated that the obliquity is “from lateral from the 
outside proximo to the medial side distally”. He further 
found that the fibula tibial articulation is abnormally 
widened, and that the widening could have resulted from 
a fracture of the shaft of the fibula above the joint with 
some rotation of the distal fragment. 

Dr. Weiner further testified that lie examined claim- 
ant Howell, and found motion was noticeably restricted 
in the left ankle in each direction, which amounted to  
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about 15 degrees in comparing it with the motion of the 
right ankle. He also stated that an examination of the left 
ankle revealed an oblique surgical scar on ils lateral 
aspect. 

He testified that claimant had obtained a fair result, 
and the only thing that could improve it further was a 
major operation, an osteotomy-a splitting of the bone 
above the ankle, and making a wedge, so that the weight 
bearing axis of the tibia would be coming down the mid 
line of the talus. In ansver to the Commissioner’s ques- 
tion, Dr. Weiner stated, “ In  layman’s language this per- 
son has an ankle joint, which is oblique instead of straight, 
and, therefore, has a painful, partly stiff ankle joint. 
That is in plain English.” The doctor further testified 
that there may not have been an actual fracture of the 
bone, but a separation of the ligament from the bone, 
which would cause the oblique condition of the ankle. 

He further testified that the S-Rays reflected a con- 
genital condition on the posterior aspect of the talus. He 
stated that this condition could not cause the thickening 
of the tibial fibular articulation “because it was in back 
and away from the ankle joint”. He stated, however, 
that it could cause pain. 

Respondent’s witness, Dr. Hark, testified that he 
examined claimant Howell on behalf of respondent on 
July 31, 1954; that there was a moderate amount of 
sjvelling about the entire ankle, and that the general 
alignment of the left foot \vas excellent. He testified that 
dorsal flexion and plantar flexion were limited to about 
70% of normal, and claimant’s prosupination, the ability 
to  turn his foot  sideways, was probably limited to  about 
60% of normal. Respondent’s exhibit No. 5, an X-Ray 
taken of claimant Howell, was interpreted by Dr. Hark as 



359 

showing an excellent general alignment of the bones with 
no evidence of arthritis about the joints. Dr. Hark also 
interpreted the X-Rays taken a t  Cook County Hospital on 
May 5, 1952. He stated these X-Rays show what is called 
a subastragali dislocation. The astragalous stayed with 
the tibia, and all of the other bones of the foot are away 
from it. He stated that this was the result of trauma, but 
there was no evidence of fracture. It was a dislocation. 
This witness also interpreted claimant’s X-Ray, which 
was taken on July 1, 1952 at the Cook County Hospital, 
as showing the bones in very good alignment, and also 
showing considerable bone atrophy. 

This witness also interpreted claimant’s exhibit No. 
13, taken on July 20, 1954 by Dr. Weiner, as showing the 
bones in good alignment, and “the oblique view shows 
this extra bone, whose margins again are nice and round, 
which we associate with congenital ossicle ”, and shows 
the ankle bone returned to  a good alignment; that it does 
not show any widening of the fibula tibia articulation. He 
characterized the ankle joint as having a normal appear- 
ance. He stated tliat the end of the fibula looked normal. 
The doctor further testified that there was swelling in 
the ankle that could not have resulted from the con- 
genital condition, which he spoke of. He stated that the 
swelling could be the result of tra.uma or  arthritis, or 
could be the aftermath of a spastic flat foot. He gave an 
opinion, based upon a reasonable degree of medical cer- 
tainty, that Howell had sustained a subastragaloid dis- 
location. He stated that it is unusual f o r  the swelling to 
persist fo r  such a long period of time from just a simple 
dislocation. His prognosis was that he doubted whether 
it  would ever improve, and stated, “I think it will stay 
as it is now, unless he begins gritting his teeth and makes 
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that work. Lots of people work with stiffness at the 
joints. ” 

On cross-examination, the witness testified that the 
swelling testified to would probably be caused by trauma, 
assuming that the ankle, before injury, mas without 
swelling. 

After considering the record in respect to  claimant 
H o ~ e l l ’ s  injuries, it is the conclusion of the Court that 
he sustained an injury of some permanence, but one 
which has not disabled him from pursuing a gainful 
occupation similar in nature and earnings to  that per- 
formed by him prior to  the accident. Including loss of 
earnings, we believe that an amount of $6,700.00 is a fair 
award. 

The injuries sustained by claiinant Kimbrough were 
not serious. He testified that he was shaken up, sustained 
cuts on his forehead and across the back of his ankles. He 
received first aid treatment at the Cook County Hospital, 
his cuts were bandaged, and he left after two hours. These 
cuts healed leaving scars, the extent of which are not 
shown by the testimony. He lost eleven days work. He 
earned approximately $96.00 take-home pay per meek. 

We believe that ail amount of $250.00 is a sufficient 
award. 

We, therefore, allow the claims presented in this case 
in the following amounts: To claimant, Crosby Garrett, 
$3,050.00; to  claimant, Bled Howell, $6,700.00; to  claimant, 
John Kimbrough, $250.00. 
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(No. 4684-Claim denied.) 

FERN L. HUFF, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed April 20, 1956. 

Petition of claimant for rehearing denied lune 22 ,  1956. 

HARRIS AND HARRIS, Attorneys for Claimant. 
LATHAM CASTLE, .Attorney General ; C. ARTHUR 

NEBEL, Assistant Attorney General, fo r  Respondent. 
PRISONERS AND INMATES-neg@nCC. Claimant did not show that re- 

spondent was negligent in allowing inmate to escape from buildings and gain 
access to the automobile, which was damaged. 

EVIDENCE-burden of proof. To recover for damage from escaped in- 
mates, it is necessary that negligence of respondent be alleged and proven. 

FEARER, J. 
Claimant has brought this action under the provi- 

sions of Par. 372a, Chap. 23, Ill. Rev. Stats., (State Bar 
Association Edition), to recover damages caused by 
Curtis Carter, an inmate of the Lincoln State S’chool in 
the City of Lincoln, Illinois. 

At t.he hearing had before the Commissioner on 
November 7, 1955, it was stipulated between the parties, 
through their respective counsel, as follows : 

“It is stipulated and agreed by and between claimant and respondent, by 
their respective attorneys, that the Report of the Department of Public Wel- 
fare of the State of Illinois, filed in this case under Rule 16, dated September 
2, 1955, including the attached letter of August 27, 1955, signed by William 
M. Fox, M.D., Superintendent of the Lincoln State School, may be received 
in evidence as part of the record in this case.” 

No answer was filed by respondent, so a general 
traverse or denial of the allegations is considered filed 
under Rule 11 of this Court. 

The letter referred to, dated August 27, 1955, ad- 
dressed to Otto I;. Betta,g, and signed by William M. 
Fox,’ M.D., Superintendent of the Lincoln State School, 
admitted : 

I 
I 
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1. That the facts contained in paragraph 1 of the complaint as to the 
time and place of the accident are correct; 

2. That claimant was an employee of respondent, as alleged in para- 
graph 2; 

3. That claimant was in the exercise of due care and caution for the 
safety of her property; 

4. That at the time and place alleged Curtis Carter was an inmate of 
the Lincoln State School, and, as such, under the care, custody, con- 
trol and supervision of said school; 

5 .  That claimant proceeded to work on the morning in question, and 
parked her automobile on the premises of respondent in an area pro- 
vided therefor; 

6. That Curtis Carter unlawfully, and without authority, entered an 
automobile owned by Francis Lee Fink, an employee of respondent, 
which was parked in the same area; and, that Francis Lee Fink at no  
time consented to the Carter boy driving or operating said auto- 
mobile; that the writer did not have any knowledge as to the owner- 
ship of the Fink automobile, 

7. Tha t  without authority or consent of Francis Lee Fink, Curtis Carter, 
in attempting to leave the grounds of the Lincoln State School In 

the Fink automobile, carelessly and negligently struck and side-swiped 
the parked automobile of claimant, causing claimant’s automobile to 
be thrown against another automobile parked in said area; 

8. That the automobile of claimant was damaged as the proximate caufie 
of the negligent acts of Curtis Carter, but stated that he had no 
knowledge as to whether or not the repairs had been made as stated; 

9. That the writer had no knowledge as to the allegations made in 
paragraph 9, Le., that claimant had requested payment of damages 
from the owner of the Fink automobile, but that payment had been 
refused on the ground that Curtis Carter was not a permissive driver 
of the Fink automobile, but was, in fact, driving a stolen vehicle in 
an attempt to leave the Lincoln State School Grounds; 

10. That the writer had not seen claimant’s exhibit A, a repair bill in the 
amount of $189.09. 

This was all that was presented by way of a Depart- 
mental Report. 

An order was entered on the motion of claimant and 
respondent to waive the filing of briefs and arguments, 
and this cause was submitted entirely on the record. 
The only testimony offered was that of claimant, who 
testified that, on April 25, 1955, she was employed a t  the 
Lincoln State School and Colony, and had been so ern- 
ployed for 28 years. She was an interior decorator at the 
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School, which is located in the City of Lincoln, Illinois. 
On the morning in question, she drove her 1951 Chevrolet 
deluxe sedan to  work, and left it in a parking area, known 
as No. 1, which was reserved fo r  employees. About 11 :00 
A.M., the day guard came to  her department, and asked 
her to come out with him, as something had happened to 
her car. When she saw her automobile, the top and the 
whole left side of the automobile were damaged, and 
the door on the driver’s side could not be opened. After 
tlie accident she had the car repaired at the Row Motor 
Company on Pulaski Street in the City of Lincoln, 
Illinois, and the damages amounted to  $189.09. The re- 
pair bill m-as paid, and she is the sole owner of the claim 
in question. 

The respondent did not offer any testimony. 
Claimant does not allege in her complaint, nor has she 

attempted to  prove the type of patient or inmate that 
Curtis Carter was on the date of the accident, nor does 
this information appear in the Departmental Report. 
There is nothing in the record to  apprise the Court as to 
whether or not respondent and its agents were negligent 
in not keeping Curtis Carter confined to the buildings at 
Lincoln State School, and whether or not they were 
negligent in allowing him to  escape and go into the park-. 
ing area where employees kept their automobiles during 
working hours. All of this would be material and neces- 
sary in order for claimant to  prove that respondent and 
its agents were negligent in permitting Curtis Carter 
to  escape from the buildings and gain access to  the auto- 
mobile, which damaged claimant’s vehicle. 

We make this statement in view of a case this Court 
recently decided, Dixow Fruit Company vs. State of Illi- 
I L O ~ S ,  No. 4662, opinion filed on March 16, 1956, in which 
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the Court held, among other things, that the Legislature 
enacted the 1953 amendment to the statute in light of the 
present law governing the Court of Claims, and the deci- 
sions under that Act, and intended that the Court of' 
Claims apply much the same test in determining claims 
under this statute as it would apply to  a case before ii, 
for damages caused by an escaped inmate to  the person 
o r  property of another. The statute does not set out the 
test to be applied, but it is significant to note that no- 
where in the statute is there any wording, which spe- 
cifically directs the Court of Claims to  apply the test of 
absolute liability: Hence, we will not allow claims under 
the statute unless we find the state to  have been at  fault. 

The case of Malloy vs. State of Illiizois, 18 C.C.R. 137, 
arose in this Court subsequent to the 1945 amendment, 
wherein the doctrine of governmental immunity was no 
longer applicable to claims against the state. Claimant 
predicated her case upon negligence, contending that the 
state negligently permitted the inmate to escape. The 
claim was allowed. In  the event the Court had failed to 
find negligence, there would have lieen no recovery, since 
the state is not an insurer. 

In  the present case, there are no allegations of negli- 
.gence, nor is there any proof offered as to the negligence 
of respondent's agents in permitting Curtis Carter to 
escape and enter the parking area where employees' cars 
were parked. In the absence of this testimony, we are un- 
able to  decide whether or not respondent shonld have ex- 
ercised more restrictive control over the movements o €  
this particular patient. 

We are, therefore, unable to find by a preponder- 
ance of the evidence that respondent was negligent in 
failing to  take proper measures in controlling the activi- 
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ties of Curtis Carter, and will, therefore, have to  deny 
recovery. 

statute is not one of absolute liability: 

“Whenever a claim is filed with the Department of 
Public Welfare, or the Department of Public Safety, or the Youth Com- 
mission for damages resulting from property being stolen, heretofore or here- 
after caused by an inmate, who has escaped from a charitable, penal, 
reformatory or other institution over which the State of Illinois has control 
while he was at liberty after his escape, the Department of Public Welfare, 
or the Department osf Public Safety, or the Youth Commission, as the case 
may be, shall conduct an investigation to determine the cause, nature and ex- 
tent of the damages inflicted, and, if it be found after investigation that the 
damage was caused by one, who had been an inmate of such institution, and 
had escaped, the said Department .or Commission may recommend to the 
Court of Claims that an award be made to the injured party, and the Court 
of Claims shall have, the power to hear and determine such claims. As amended 
by an Act approved June 30, 1953.” 

It is also the finding of this Court that the following 

Chap. 23, 372a. 

On the dat,e of the accident, there was a statute in 
effect in the State of Illinois, which reads as follows: 

Chap. 95%, 189. “(a) No person driving or in charge of a motor 
vehicle shall permit it to stand unattended without first stopping the engine, 
locking the ignition, and removing the key, or when standing upon any per- 
ceptible grade without effectively setting the brake thereon, and turning the 
front wheels to the curb or side of the highway. ( b )  No person shall 
operate or drive a motor vehicle, who is under fifteen years of age.” 

Our reason for  pointing out this statute is that claim- 
ant alleged that she made claim against tmhe owner of the 
Fink automobile, a eo-employee, and that payment of 
damages was denied on t,he grounds that Curtis Carter 
was’ not a permissive driver of the Fink automobile, as 
he was, in f u t ,  driving a st,olen vehicle in an, attempt to  
leave the Lincoln State School grounds. We cite this 
s’tatute, because we believe that Francis Lee Fink vio- 
lated the statute in queition, and, ha,d claimant, elected to 
proceed against him, she would be entitled to recover. We 
make this statement after having caref,ully c.onsidered the 
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case of N e y  vs. Yellow Cab Cornpamy, 2 Ill. (2d) 74, 
wherein this statute was properly discussed. I n  the 
opinion, the Court stated: “That the motivation of 
such legislation is not the state’s desire to  punish, but 
rather its interest in public welfare, and f o r  the protec- 
tion of life, limb and property by prevention of recog- 
nized hazards. Further, the violation of the statute is 
prima facie evidence of negligence under the prevailing 
rule of this state. (Johnsow vs. Pendergast ,  308 Ill. 255; 
Stewart  vs. U.X., 186 Fed. (2d) 627.) 

The record in this case is silent as to  whether or  not 
the ignition key was left in the Fink automobile, the rea- 
son for  which we assume was because neither side recog- 
nized, or had gone into this legislation. We would have t o  
assume that the key was left in the Fink automobile, be- 
cause it appeared that all Curtis Carter had to do was to  
enter the car, and start the motor, which, in effect, 
caused the damages to claimant’s automobile. This ap- 
pears to be a violation of the statute, and consequent,ly 
was an act of negligence, which was one of the proximate 
and contributing causes of the damage to claimant’s 
automobile. 

We believe that Mr. Fink, being an employee of re- 
spondent in a school of this type, should have realized 
that there was a possibility of some of the inmates walk- 
ing out of the buildings, and, maybe, in fact, some of them 
were permitted t o  wander through out the grounds, which 
would be a part of the area where the automobiles would 
be parked, and that automobiles with keys in the 
switches might be an attraction for said children. Their 
curiosity might prompt them to turn the switch, which 
in some vehicles permits the motor to start, and, if left 
in gear, would cause the motor vehicle, not being properly 
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controlled, to run into and damage other property in the 
particular area. Certainly all employees working in this 
institution, or  anyone visiting an institution, in parking 
their automobiles on the grounds provided for by re- 
spondent, should do everything they can to  protect their 
property, as well as the property of others, by adhering 
to this statute. We also recognize the fact that claimant 
could have proceeded against either party, but elected 
to  proceed and bring her claim against the State of 
Illinois. 

We have decided this case on the principles, which 
mere adopted in the Dixon Fruit Company case. 

For the reasons above stated, an award to claimant, 
Fern c. Huff, is hereby denied. 

(No. 4712-Claim denied.) 

SAMUEL J. WHITAKER, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

'Opinion f led  June 22, 1956. 

GOLDBERG AND BIRNBAUM, Attorneys for Claimant. 
LATHAM CASTLE, Attorney General ; C. ARTHUR 

NEBEL, Assistant Attorney General, for Respondent. 

SERVICE RECOGNITION BoARD-~urisdiction. Where no amended or 
supplemental claim was pending before the Service Recognition Board on 
May 20, 1953, the Court of Claims does not have jurisdiction to hear 
said cause. 

FEARER, J. 
On February 14, 1956, a complaint was filed in this 

Court on behalf of claimant, Samuel J. Whitaker, wherein 
it is alleged that he had a claim, which should have been 
compensable by the Service Recognition Board of the 
State of Illinois, and should have been paid by such 
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Service Recognition Board, but that his claim had been 
denied. 

It is alleged that, between ,June 30, 1937 and Feb- 
ruary 6, 1946, claimant was a resident of the State of 
Illinois. In said complaint there are set forth the places 
and dates of employment in accordance with the records 
of the United States Department of Health, Education 
and Welfare, Social Security Administration. 

It is further alleged that claimant served in the 
United States Army from the 27th day of June, 1942, 
until and including the 6th day of February, 1946, at 
which time he was honorably discharged therefrom, and, 
a t  the time of his discharge, he was a resident of the 
State of Illinois. It is contended that claimant is ehtitled 
to  receive compensation in the amount of $500.00, wit.h 
interest, from respondent, pursuant to “An Act ter- 
minating the Service Recognition Board”. 

Attached t o  the complaint is an affidavit of claimant, 
which reads as follows: 

“1. That on the 27th day of June, 1942, he was a resident of the State 
of Illinois, County of Cook, and’ that he did on that day enter the active 
military service of the United States Army. 

That at the time when deponent was inducted into the Army of the 
United States, he was requested to furnish the Army Post ( N i c e  with a mail- 
ing address, and that having been separated from his wife, Helen Whitaker, 
at that time, he requested that mail be forwarded to his mother, who was at 
that time a resident of Henderson, Kentucky. 

3. That for that reason the United States A m y  listed his residence at 
the time of his entry into the United States Army as Rt. 2, Henderson, 
Kentucky, but that your deponent was at that time a bonafide resident of the 
State of Illinois, County of cook, and was then and there employed by 
James Lunch Room, Chicago, Illinois, but that he did not have at that 
time any person in the State of Illinois to receive such mail.” 

2. 

On May 1, 1956, respondent filed its motion to  strike 
and dismiss on the grounds that the complaint was sub- 
stantially insufficient in law to state a cause of action 
in the following particulars: 
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“The claim alleged is for compensation as a veteran of World War I1 
pursuant to the provisions of Ill. Rev. Stats., 1955, Chap. 126%, Par. 65, and 
claimant alleges that he served in the United States Army, and was honorably 
discharged therefrom, and further, it IS not alleged that an amended or supple- 
mental claim was pending before the Service Recognition Board on May 20, 
1953, as required by the aforesaid statutory provision, and it appears in fact 
from exhibit A, attached hereto, that the Board of Review of the Service 
Recognition Board made final disposition of this claim on July 31, 1951.” 

An affidavit of Mr. C. Arthur Nebel, Assistant At- 
torney General of the State of Illinois, is attached to the 
motion, as is respondent’s exhibit A, a letter written by 
the Chairman of the Board of Review, dated July 31, 
1951, advising claimant that his claim had been denied. 

Inasmuch as the Service Recognition Board disposed 
of this claim on the ground that claimant was not a resi- 
dent of the State of Illinois at the time he entered the 
service, the motion of respondent to  strike and dismiss 
claimant’s complaint is hereby allowed, and the case ac- 
cordingly dismissed. 

(No. 4677-Claim denied.) 

ROSE MARIE SMITH AND MILDRED HALL, Claimants, vs. 
STATE OF ILLINOIS, Respondent. 

Opinion fled September 2 3 ,  1955. 
Supplemental Order fled Tuly 27, 1956. 

KAMIN AND GLEASON, Attorneys for Claimants. 
LATHAM CASTLE, Attorney General ; MARION G. 

TIERNAN, Assistant Attorney General, for Respondent. 

HIGHWAYS-manhole. State is not responsible for the erection, fitting, 
adjustment or replacement of sewer, water, gas or electric utility manholes, 
covers, plates or caps. 

SAME-’dence. Where complaint showed that manhole was owned by 
a municipality, the motion of respondent to dismiss will be allowed. 
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FEARER, J. 
Rose Marie Smith and Mildred Hall filed a joint corn- 

plaint in this Court on May 12,1955, alleging that on July 
7 ,  1954 the State of Illinois maintained, controlled and 
owned, through its agents and servants, a certain public 
highway known as Roosevelt Road, a t  or about 20 feet 
west of Des Plaines, in Forest Park, Illinois. 

They alleged that a certain manhole and manhole 
cover were located in the said road, which it mas the duty 
of respondent to  maintain, that the manhole cover had 
been removed, and that there mere no barricades, lights 
or other warning devices to indicate its removal, which 
constituted a hazard to vehicular traffic. 

Rose Marie Smith owned, and was operating a cw- 
tain automobile in a westerly direction at the time and 
place of the accident, and Mildred Hall mas a guest pas- 
senger in said automobile. At the time of the alleged 
accident both were in the exercise of ordinary care for 
the safety of their respective persons and property. 

In paragraph 4 of the complaint, it is alleged that re- 
spondent had knowledge of the heavy vehicular travel on 
said highway; that said open manhole was a danger and 
a hazard to motorists in the absence of due warning, bar- 
ricades or lights; and, that respondent committed one or 
more of the following wrongful acts: 

(a) 
(b )  

Negligently maintained and controlled said highway. 
Negligently failed to furnish lights, warnings, or barricades to 
apprise motorists of a dangerous and hazardous condition. 

As a direct result of said negligence, claimants’ auto- 
mobile struck said open manhole, and each claimant was 
directly injured thereby. Both parties sustained persorial 
injuries, external and internal, and damage to property. 
Claimant, Rose Marie Smith, is suing for $500.00, includ- 
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ing both personal injuries and property damage; and, 
claimant, Mildred Hall, is suing for the sum of $1,500.00. 

On July 20,1955, a motion mas filed by respondent to  
strike and dismiss claimants’ complaint. Attached thereto 
mas a report of Mr. Earl McK. Guy, Engineer of Claims of 
the State of Illinois, wherein it is set forth that the high- 
way in question was a part of the system of state high- 
ways, and that the construction, reconstruction, operation 
and maintenance of the street or highway surface has 
been under the jurisdiction of the Department of Public 
Works and Buildings for more than the immediate past 
ten years. Construction, reconstruction, operation and 
maintenance applies only to the concrete or wearing sur- 
face, and does not include the erection, fitting, adjust- 
ment or  replacement of sewer, mater, gas or electric utility 
manholes, covers, plates and caps. The manhole and cover 
located in Roosevelt Road are owned by the City of 
Forest Park, and are subject to reconstruction, operation 
and maintenance solely by the City of Forest Park. 

Respondent’s motion was predicated upon the fact 
that the manhole cover did not come under the jurisdiction 
of, and was not subject to reconstruction, operation or 
maintenance by the Division of Highways. 

On July 28, 1955, objections to  respondent’s motion 
to dismiss, and suggestions in support thereof, were 
filed in this Court setting forth two statutes involving 
maintenance and control of State Aid Roads, namely, 
Chap. 121, Sees. 37 and 277, Ill. Rev. Stats., 1953. 

We are of the opinion that the motion filed by re- 
spondent to  strike should be sustained for the reason 
that the manholes and covers thereon are constructed 
for the convenience of municipalities in the operation 
and control of public utilities in a city or village, and may 
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be removed by employees of a municipality; and, there- 
fore, come solely within the jurisdiction of a municipal- 
ity. The responsibility and obligation to maintain, con- 
trol, and protect the traveling public would be the sole 
duty and obligation of employees and agents of the 
municipality, and not the State of Illinois. 

The employees, agents and servants of the muniai- 
pality have the right to remove said manhole covers for 
the purpose of daintaining service of utilities for  resi- 
dents of the municipality, and, therefore, have the sole 
obligation of protecting the traveling public by placing 
barricades, lights or other devices of warning to  people 
traveling upon said street or higliway. 

The complaint does not set forth any specific acts of 
negligence on the part of the agents or servants of re- 
spondent with reference to barricades, work in progress 
on the surface of said highway, or permitting large holes 
to remain in said paved highway without warning the 
traveling public. The agents or servants of respondent 
mere not engaged in any work on said highway, which 
mould have caused the hazardous condition, nor did any 
agent or servant of respondent remove the manhole cover 
creating the condition, which claimants contend caused 
their injuries and damage. 

Respondent’s sole duty and obligation under the 
statutes cited would be to construct, repair and maintain 
the surface of said highway; to  erect warning signs during 
repair or construction; and, it would only be liable for 
its failure to  repair a hole in said highway upon either 
actual or constructive notice that such a hazardous con- 
dition exists. 

The motion of respondent to  strike and dismiss is, 
therefore, sustained, and the case accordingly dismissed. 
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(No. 4692-Claimants awarded $180.65.) 

DELMAR R. DURANT AND IOWA NATIONAL MUTUAL INSURANCE 

COMPANY, SUBROGEE, Claimants, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion filed July 27, 1956. 

MCLAUGHLIN AND PATTON, Attorneys f o r  Claimants. 
LATHAM CASTLE, Attorney General ; C. ARTHUR 

NEBEL, Assistant Attorney General, fo r  Respondent. 

HIGHWAYS-neg~igence. Evidence showed that it was the negligent opera- 
tion of a vehicle by respondent’s agent, which caused claimant’s damage, and 
thus entitled claimant to an award. 

FEARER, J. 
Claimant filed this claim for property damage to  

his 1950 Chevrolet sedan as the outgrowth of an acci- 
dent, which occurred on Jnly 24, 1955 at approximately 
11:25 P.M. on Illinois Route No. 78, about eight miles 
north of Morrison, Whiteside County, Illinois. 

Claimant makes certain charges of negligence against 
respondent, whose Chevrolet pick-up truck was being 
driven by its agent, Gerald Wells. 

No answer havisg been filed by respondent, a general 
traverse or denial of the facts set forth shall be considered 
as filed under Rule 11 of this Court. 

At the hearing before the Commissioner it was stipu- 
lated and agreed between the parties, by and through 
their respective attorneys, that of the damages claimed to  
claimant’s automobile, being in the amount of $180.65, the 
amount of $130.65 was subrogated to  the Iowa National 
Mutual Insurance Company. However, said Insurance 
Company, or subrogee, was not made a party claimant. 
Only two witnesses testified at the trial, namely, claimant 
and respondent’s agent. There was, however, introduced I I 



374 

in evidence the Departmental Report of the Division of 
Highways signed by Earl McK. Guy, Engineer of Claims. 

The Departmental Report sets forth that Gerald 
Wells was an employee of respondent, being employed 
by the Day Labor Organization, a part of the Bureau of 
Maintenance, Division of Highways. Each unit had an 
established personnel, and was assigned a complement of 
cars, trucks and other equipment to conduct its work. 

It was the policy of the state to  permit employees 
in this group to  visit their homes on weekends. :Mr. 
Wells had permission from his superior to  drive the 
Chevrolet pick-up truck from Mt. Carroll, Illinois, where 
he mas stationed at the time, t o  his home a t  VC'hite~ Hall, 
Illinois, on Friday, July 22, and mas to  return to  Mt. 
Carroll on Sunday, July 24, 1955, the date of the alleged 
accident. 

The Report of the l)ivision of Highways by Earl 
McK. Guy was filed under Rule 16 of this Court, and was 
received in evidence without objection. 

It appears from the testimony of claimant that he 
was traveling in a southerly directiw in the southbound 
traffic lane on the westerly side of the road. This was a 
two lane highway, which was approximately 18 feet wide. 
He and his wife and son were driving from Galena, 
Illinois to Galva, Illinois, and the accident took placet on 
a long radius curve. He testified that just prior to the 
impact he was traveling sixty miles an hour, and he 
noticed respondent's truck, being driven by Mr. Wells, 
crowding the center line. He pulled his automobile to the 
right, and was struck by respondent's truck while it mas 
over the dividing line for northbound and southbound 
traffic. The respondent's truck struck the southbound 
car on the left front, damaging the left front portion and 
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center of said car. The point of impact on respondent’s 
truck was on the left front, and the collision caused 
claimant’s automobile to  run off of the road on the right 
hand side. 

Gerald Wells testified that he was traveling north, 
that it was dark, that both cars had headlights on, that 
he was blinded by lights, and did not know whether o r  not 
lie was completely on his side of the road. 

Claimant testified that he was driving with his 
lights on low beam, and there were two cars preceding 
him, which had just passed his automobile a short dis- 
tance before the accident, and he had dimmed his lights 
in following thk other two automobiles. Mr. Wells further 
testified that, as claimant’s car approached him, claimant 
was traveling on his own side of the road. 

The violations of the statute set forth in the com- 
plaint were that respondent’s agent negligently and 
carelessly failed to  drive upon the right half of the road- 
way, contrary to Section 54 of the Uniform Act Regu- 
lating Traffic Upon Highways; failed to pass a vehicle 
proceeding in the opposite direction, contrary to  Section 
55 of the Uniform Act Regulating Traffic Upon High- 
ways; and, further failed to grant the claimant one half of 
the highway. 

From the testimony of claimant and respondent’s 
agent and the Departmental Report filed in this case, it 
is the opinion of the Court that claimant was free from 
contributory negligence, and that the proximate cause 
of the damage to his automobile was the violation of the 
statute, in that respondent’s agent failed to drive his 
automobile in the northbound traffic lane, and failed to 
yield one half of the highway to claimant, who was pro- 
ceeding in the opposite direction. 
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A “paid” repair bill was admitted in evidence, in- 
dicating the damages done to claimant’s automobile 
to be in the amount of $180.65. 

It is, therefore, the finding of this Court that an 
award be made in accordance with the stipulation en- 
tered into a t  the outset of the trial, and that $130.65 be 
awarded to  the Iowa National Mufual Insurance Com- 
pany, and $50.00 be awarded bo claimant, Delmar R. 
Duran t . 

It is further the Order of this Court that the corn- 
pIaint be amended on its face making as a party claim- 
ant the Iowa National Mutual Insurance Company, as 
subrogee, along with Delmar 12. Durant., and that the 
award entered by this Court be paid accordingly. 

(No. 4605-Claimant awarded $758.12.) 

CHARLES FINCH, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion f ikd September 28, 1956. 

CURREN, DRESSENDORFER, FRIEDMAN AND COLEMAN, At- 

LATHAM CASTLE, Attorney General ; C. ARTHUR 

torneys for  Claimant. 

NEBEL, Assistant Attorney General, fo r  Respondent. 
RES IPSA LOQUITUR-eSCaped inmate,% Where respondent offered no 

evidence as to its negligence in allowing an inmate to escape, claimant could 
rely upon the doctrine of res ipsa loquitur to prove the negligence of 
respondent. 

an insurer against damages caused by property stolen by escaped inmates. 
Claims under the statutc will be allowed only in the event that the state is 
found to be at fault. 

PRISONERS AND INMATES-dUl7lUgQ.S froin PT@eTty Stolen. The State iS not 

FEARER, J. 
Claimant brings this action under the provisions of 

Chap. 23, Par. 372a, Ill. Rev. Stats., (1953 State Bar J4s- 
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sociation Edition), to  recover damages to his 1951 Inter- 
national % ton pick-up truck caused by Cecil Smizart, 
an inmate of the Jacksonville State Hospital, Jackson- 
ville, Illinois, a charitable institution under the direction 
and control of respondent. Swizart escaped from said 
institution, and while at liberty stole said motor vehicle 
belonging to  claimant. 

It appears from tlie record, claimant’s exhibit No. 1, 
and testimony offered by claimant that tlie Union Automo- 
bile Indemnity Association of Bloomington, Illinois, is 
subrogated to  the rights of claimant in any recovery fo r  
the damages to  his truck, tlie damages claimed being in 
the sum of $758.12. In this regard tlie Union Automobile 
Indemnity Association should have been made a party 
claimant, attaching to the claim filed herein its subroga- 
tion agreement showing its rights to the full amount of 
any recovery in the event of an award. 

Copies of four letters were offered in evidence per- 
taining to the claim in question. A letter, under date of 
February 18, 1954, is directed to  Dr. Otto L. Bettag, Di- 
rector of the Department of Public Welfare, Springfield, 
Illinois. This letter was written by Louis Belinson, Sn- 
perintendent of the Jacksonville State Hospital, wherein 
the allegations of the complaint are answered. We quote 
from paragraph 5: 

“Cecil Swigart, an inmate of this hospital, escaped from a work detail 
on the institution farm known as the Red Farm. A coat belonging to this 
patient was found in the motor vehicle of the claimant at the time the motor 
vehicle was recovered.” 

I We also quote from paragraph 10 of that letter: 
“It is the opinion of the institution that the claimant is entitled to the 

,‘ Claimant testified that lie resided on a farm on 
Route No. 2 near Jacksonville, Illinois, and that on the 

damages contained in his complaint.” I 
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14th day of May, 1953, he was the owner of the truck in 
question. He had left his truck in the field on his farm on 
that day while he went to his house about three-fourths 
of a mile away to  obtain a spray outfit. He stated this 
all occurred about 12:OO M. After filling his tractor with 
gas, he returned to the field where his truck had been 
left, and found it was missing. He testified that upon 
leaving his truck in the field he had removed the keys 
from the ignition. He borrowed a neighbor’s automobile, 
but did not find his truck until about 5:30 that evening 
south of Greenfield on the highway, and he had then 
notified the State Highway Police. When he found the 
truck, the motor was damaged materially by reason of its 
misuse by the escapee, Cecil Swizart. 

The claimant identified the repair bill, which mas in 
the amount of $755.12, and which was admitted in evi- 
dence by the Commissioner. 

Claimant further testified to  finding the jacket be- 
longing to  Cecil Swizart in the cab of his truck, and the 
returning of it to  the State Hospital from which Smizart 
had escaped. He testified that the claim for damages was 
presented to the Department of Public Welfare, and 
that he had not since that time made an assignment or 
transfer of the claim, or any part thereof, to  any indi- 
vidual. However, it does appear from the exhibits and 
testimony that his claim was assigned by reason of the 
signing of a subrogation agreement with his insurance 
carrier, Union Automobile Indemnity Association of 
Bloomington, Illinois, and that by reason of said contract 
it is subrogated to his rights in any recovery on this 
claim. 

There appears to  be no question from the record, and 
it was so found by the Commissioner, who heard the testi- 
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upon which this claim is predicated. 

This Court has held tlie statute in question does not 
set forth the test to be applied in cases of this kind. 
Formerly, this Court found that there was nothing in the 
statute, which directed this Court to apply the test of 
absolute liability. 

The position taken by respondent is that an award 
may be made for damages caused by escaped inmates 
when the record shows that claimant has established tliat 
his claim meets all of the statutory requirements. ( J .  W .  
Curvam, Et A1 vs. State ,  21 C.C.R. 278.) 

The respondent further takes the position tliat, under 
the statute, which was cited in Point I of its brief, any 
damage, which results from property being stolen by an 
escaped inmate of a charitable, penal, reformatory or 
other institution controlled by the state, may be resov- 
ered in the Court of Claims. 

I n  the case of Dixoiz Frui t  Cornpamy, Et A1 vs. State ,  
No. 4662, opinion filed March 16, 1956, we took tlie posi- 
tion that tlie statute was not  one of absolute liability as 
far as respondent is concerned, and the mere fact that 
the Department of Public Welfare recommended the 
payment of the claim was not binding upon this Court. 

The record is silent as to  the patient, whether he had 
on previous occasions tried to  escape, and whether he was 
a patient, who should have been permitted to  work in 
the fields, without careful supervision. In  fact, we have 
nothing to govern ourselves as  to whether or not the 
state was negligent in allowing this patient the freedom, 
which he aparently had, so that the truck in question 
was stolen, and consequently damaged. 
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In the absence of such a showing, we thiiik claimant 
was correct in his advancement of tlie doctrine of res ipsa 
loquitur, and that the burden would be upon respondent 
to make some showing as to this patient, i.e., whether or 
not he was one, who could be trusted in the manner in 
which he was in this particular case to work out in the 
field, or whether he should ha,ve been confined to  the 
institution under close supervieion. There being nothing 
in the record pertaining to  this patient, other than the 
fact that the truck was stolen by him and damaged, we 
have n o  alternative but to  find in favor of claimant. 

We find that the claim was filed with the Depart- 
ment of Public Welfare for damages to  claimant’s truck 
by reason of being stolen by Cecil Smizart; that the 
Department recommended the payment of the claim. and 
that, as the record now stands, an award should be 
made. It further appears from the record that the claim 
was assigned by claimant to the Union Automobile 
Indemnity Association of Bloomington, Illinois, and, by 
reason of the assignment, it should have been claimant 
instead of Charles Finch. However, to  avoid the necessity 
of sending this case back to  have the proper party 
claimant substituted, it is the opinion of this Court that 
the claim should be allowed f o r  the amount of damages 
shown by claimant’s exhibit No. 1 in the amount of 
$758.12, and that the Union Automobile Indemnity .As- 
sociation of Bloomington, Illinois, be paid the amount 
of the award instead of claimant, Charles Finch. 
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(No. 4647-Claimant awarded $2,500.00.) 

EDWIN G. PETERSON, AN INCOMPETENT PERSON, BY MILDRED 

JOHNSON, HIS SISTER AND NEXT FRIEND, Claimant, vs. 
STATE OF ILLINOIS, Resposndent. 

Opinion filed September 28, 1956. 

SUEKOFF, FROST AND SPIEGEL, Attorneys fo r  Claimant. 
LATHAM CASTLE, Attorney General ; EDWARD M. 

WHITE, Assistant Attorney General, for Respondent. 

PRISONERS AND INMATES-duty to safeguard patients. The state owes 
the duty of reasonable care to patients entrusted to the Department of Public 
Welfare. 

SAME-negligence. Where known epileptic was placed in a bed in a 
ward within six inches of an unprotected steam pipe, the state was negligent 
and responsible for the resultant injuries. 

NEGLIGENcE-notice. Where evidence showed that state placed a pro- 
tective guard over a radiator, but failed to protect the steam pipe connected 
to the radiator, it had notice that a dangerous condition existed. 

TOLSON, C. J. 
On October 14, 1954, claimant filed his complaint in 

this Court seeking damages in the amount of $7,500.00 for  
injuries sustained while an inmate a t  the Chicago State 
Hospital. 

The record consists of the following: 

1. Complaint. 
2. Departmental Report. 
3. Transcipt of evidence. 
4. Claimant's exhibits. 
5 .  Stipulations. 
6. 
7. 

Brief and argument of claimant. 
Brief and argument of respondent. 

The facts of the case are as follows: 
On August 28, 1952, Edwin G. Peterson was com- 

mitted to the Chicago State Hospital by the County Court 
of Cook County. On September 17,1952, he was diagnosed 
as a chronic alcoholic, and subject to epileptic seizures. 
He mas assigned to a ward, and given ward duties. 
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Some time during the night of November 11,1953, he 
suffered a seizure, and grasped a hot steam pipe adjacent 
to his bed. He sustained first degree burns to his right 
hand, second degree burns to  his left hand, and con- 
tracture of the wrist. On November 26, 1954, Dr. Leopold 
de Alvare, a staff surgeon, submitted a report indicating 
that the left hand was deformed about lo%, and the 
right hand 25 ”/. . 

An examination of the transcript chart and phot,o- 
graphs discloses that Mr. Peterson was assigned to  
Ward CW-13 on the first floor. The room is approsi- 
mately 85 x 22, and housed 48 beds. A radiator was 
located at the north end of the room in front of three 
windows, and was protected by a wire mesh o r  grill. To 
the right of the radiator, a vertical steam pipe was in 
place, which was not covered or protected in any way. 
The bed, which was occupied by Mr. Peterson on the 
night of November 11, 1953, was situated along the side 
of the vertical steam pipe at a distance of about six 
inches. 

From the transcript of the record, it [s evident that 
Mr. Peterson was assigned the third bed from the north 
wall on the west side of the room (not the bed adjacent 
to  the steam pipe). However, it further appears from the 
transcript that such a bed assignment was not enforced 
rigidly, as Mr. Peterson testified that Mr. Wilson, an 
attendant, permitted him to  move to  another bed, when 
he complained about being disturbed by other patients 
going to the wash room (transcript, page 18). 

This practice of moving about was coilfirmed by 
Mrs. Anna Vaughan, an attendant, who stated on page 
53 of the transcript: 
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“Q. 
A. 

Did he always occupy that bed when you were on duty? 
NQ, he would move from one bed to another.” 

This Court, - therefore, concludes that the fact that 
Mr. Peterson was not in his assigned bed, but was in the 
bed adjacent to the steam pipe, will not in itself act as a 
bar to  recovery. 

Claimant and respondent both cite the case of John 
Tornasheski vs. State, 17 C.C.R. 143, as authority in their 
behajf, and, because of the close similarity in fact, it 
will be discussed at  length in this opinion. 

John Tomasheski was a volunteer patient a t  Peoria 
State Hospital. He, too, was an epileptic, although that 
diagnosis does not appear in the record, and, in addition 
thereto, the Peoria Hospital does not ordinarily accept 
epileptic patients. In June of 1946, lie went to  the wash 
room, and while there suffered an epileptic attack. He 
seized an unprotected steam pipe located in a corner of 
the room, and suffered severe burns to liis hands. 

The Court denied a recovery on the grounds that the 
danger of the exposed steam pipe had never been brought 
to anyone’s attention, and further that the epileptic 
seizure was an intervening act, which caused the injury, 
so that it could be said that the intervening act, not the 
existing condition, was the proximate cause of the injury. 

The Court at page 147 of the report stated: 
“If we should conclude that the uncovered pipes create a condition so 

that an ordinary prudent person could have reasonably anticipated the acci- 
dent in question, we must necessarily resolve the issues in favor of claimant.” 

In the instant case, Mr. Peterson mas a committed 
patient, not a volunteer; he was a known epileptic. The 
steam pipe was not located in a corner of the room, but 
was located within six inches of a bed in a ward, whether 
the bed was occupied by Mr. Peterson, or any other 
patient. 
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The most striking difference between the two cases 
can be found in the photograph of the ward received in 
evidence. It points out clearly that respondent took elab- 
orate precautions to  protect the patients from burns by 
placing a metal grill across the radiator, but did nothing 
to protect the steam pipe, which was equally hazardous. 

I n  the case of O’Brieqz vs. State,  33 N.Y. Supp. 2-214, 
11 A.L.R. 2-786, a patient in a New York Mental Hos- 
pital suffered a seizure, and grasped a “protective bar. 
on a heated radiator”. The Court found the state to  
be liable on the grounds that the ward was inadequately 
staffed, and further that “Safety devices sliould have 
been effectively taken to  avoid occurrences like this”. 

In  the New York case, some effort had been made to 
protect the patients, while in the instant case nothing 
mas done. 

I n  the New York case, some effort had been made to 
the patients entrusted to  the Department of Public Wel- 
fare. The rule is set forth in 30 C.J. 467 No. 18. 

“Degree of Care. The extent and character of the care that a hospital 
owes its patients depends on the circumstances of each particular case. A pri- 
vate hospital owes its patients the duty of protection, and must exercise such 
reasonable care toward a patientr as his known condition may require. This 
care extends to safeguarding the patient from dangers due to mental incapacity, 
and to the use of any instrumentality producing pain. However, these rules 
are limited by the rule that no one is required to guard against or take 
measures to avert that which a reasonable person under the circumstances 
would not anticipate as likely to happen.” 

The Court recognizes that patients suffering from 
epilepsy are prone to fall when in a seizure, and there are 
an unlimited number of ways that they can injure thern- 
selves, which cannot be anticipated by respondent. ,. ’3’ ince 
this is the unfortunate history of the disease, nothing 
contained in this opinion should be constrncd as requiring 
the state to exercise more than ordinary care. 

. 
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However, the Court believes that the placing of a 
bed in a ward within six inches of an unprotected steam 
pipe is of itself an act of negligence. The Court further 
finds that by placing a protective guard over the radiator, 
respondent recognized an apparent danger to others, but 
did not use ordinary care or judgment when it failed to  
recognize and protect the steam pipe connected to said 
radiator. 

We, therefore, conclude that the uncovered steam 
pipe, adjacent to  the bed, created a condition, so that an 
ordinary prudent person could have reasonably antici- 
pated the accident in question, and, therefore, resolve the 
issues in favor of claimant. 

An award is, therefore, made to  claimant in the sum 
of $2,500.00. 

(No. 4663-Claiman t awarded $1,357.5 5. ) 

WHITE ELECTRIC COMPANY, A CORPORATION, Claimant, vs. 
STATE OF ILLINOIS, Respondent. 

Opinion filed September 28, 1956. 

CARL H. WILSON, Attorney for Claimant. 
LATHAM CASTLE, Attorney General ; THOMAS G. 

CRONIN, Assistant Attorney General, f o r  Respondent. 

CoNTRAcTs-~apsed appropriation. Where evidence showed that there 
were sufficient funds to pay contract claims when appropriation lapsed, an 
award will be made. 

FEARER, J. 
White Electric Company, A Corporation, filed its 

complaint in this Court on January 17, 1955. Attached 
to  the complaint, marked exhibit A, and made a part 
thereof, was a contract with the State of Illinois to  con- 
struct fo r  the Department of Public Works and Build- 

-1 3 
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ings a State Police Radio Station near Rock Island, 
Illinois. A portion of the contract price, namely $4,179.45, 
was paid to claimant on September 29, 1953, leaving a 
balance due of $1,357.55, which js the basis fo r  the claim 
filed in this Court. 

At  the time of the hearing ‘before the Commissioner 
a stipulation was entered into, which, in substance, stipu- 
lated that White Electric Company on April 13, 1953 
entered into a certain agreement with the State of Illinois, 
contract No. 67877, for the complete furnishing and in- 
stallation of the emergency power plant and connections 
a t  the Illinois State Police Radio Station near Rock 
Island, Illinois ; that White Electxic Company commenced 
work under said contract on September 2, 1953, and com- 
pleted the work under said contract on January 4, 1954; 
that the work under said contract was approved by the 
Department of Public Works and Buildings, and that 
said contract called for a total payment in the amount 
of $5,537.00, of which the sum (of $4,179.45 was paid on 
the 29th day of September 1953; that the balance clue 
under said contract is $1,357.55, which has not been paid 
to claimant, the reason being that the money appropriated 
by the Illinois Legislature for  said contract lapsed prior 
to  the time of completion of the contract, and was inot 
reappropriated by the Legislature; that no work remains 
to be done under said contract, and that the agents of 
the State of Illinois have expressed approval and satis- 
faction with the material, style, and the work performed 
by claimant under said contract. 

The only witness called by claimant was Mr. Joseph 
P. Krouth, Vice-president and Supervising Engineer of 
claimant. He testified to  substantially the same facts as 
set forth in the stipulation. In addition thereto, he testi- 
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fied as to the reason for the delay in commencing work 
from April until September 2, 1953. He stated claimant 
had to  wait for the prints and approval thereof by the 
state architect in regard to the emergency generator set, 
and that, after that was cleared, the plant of the manu- 
facturer, who was supplying the emergency unit, was on 
strike. In the contract there was a closing date as to when 
the contract was to be completed, which was ninety days, 
but that his company did not have full agreement with 
the State of Illinois until sometime in September. In  the 
meantime the company had negotiated with the state in 
regard to the starting of work in September of 1953, and 
the work was finally completed on January 4, 1954. He 
further testified that at that time the Division of Arclii- 
tecture and Engineering approved the work done in 
accordance with the contract. 

He identified claimant’s exhibit No. 2, which was 
offered and received in evidence. This was a letter dated 
February 10, 1954, which had been received on February 
11, 1954, and was written by Louis H. Gerding, Super- 
vising Architect. In  this letter Mr. Gerding explained 
that his office had been advised by the Department of 
Public Safety that, inasmuch as the funds appropriated 
in the 67th biennium to cover the cost of work at the 
above captioned project were not reappropriated, and 
had lapsed September 30, 1953, consequently no funds 
were available to ,make payment with regard to  this 
contract during the 68th biennium, and suggested that 
suit be filed with this Court. 

The witness also testified that the claim had not 
been assigned, that the balance due thereunder had not 
been paid, and that demand had been made therefor. 
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Claimant’s exhibit No. 1, being the contract sued 
upon, was offered in evidence. 

Respondent did not offer any testimony, but offered 
in evidence its exhibit No. 1, which was a letter written 
by Louis H. Gerding, Supervising Architect, to the At-  
torney General of the State of Illinois. In  this letter the 
Supervising Architect explained that as late as June 17, 
1953, which was 64 days after notification of the award, 
the final plans were still not agreed upon by the State of 
Illinois and the White Electric Company. He cited this 
merely for the purpose of showing that it would have 
been impossible for the White Electric Company to 
have completed their work within the ninety calendar 
days, as provided fo r  in the contract. On August 12, 1953, 
the Division of Architecture and Engineering wrote a 
letter to the White Electric Company notifying them that 
funds for the project concerning this contract would 
lapse on September 30, 1953. On August 18, 1953, the 
White Electric Company notified the Division of Archi- 
tecture and Engineering that the contract could not be 
completed until 80 days aftei; September 15, 1953. The 
contract was completed, and tlie work performed with 
full knowledge and acceptance of the Department of 
Public Safety subsequent to  the lapsing of funds on Sep- 
tember 30, 1953. The Department, in some manner or 
other, failed to  list this project on their list for reappro- 
priations, and a reappropriation was not obtained by the 
Department of Public Safety. The work relative to this 
contract was completed subsequent to the lapsing of the 
funds on September 30,1953, and mas done in a satisfac- 
tory manner. The work mas inspected by the Department, 
and has been approved. 
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Previously, this Court had occasion to  go into the 
law on a motion filed by respondent to strike the com- 
plaint. In December of 1953, an order was entered by this 
Court overruling respondent’s motion. No additional 
briefs and arguments were filed by either claimant or 
respondent. However, at the time the motion to  strike was 
filed by respondent, briefs and arguments were filed by 
both sides. In our order we discussed at length points 
and authorities cited by both claimant and respondent. 
Respondent contended that the work performed under 
the contract and the resulting expenses were incurred 
subsequent to the period in which the appropriation was I 

effective; that, under See. 19, Art. IV of the Constitution, 
the General Assembly is prohibited from authorizing the 
payment of any claim or  part thereof created against the 
state under any agreement or  contract made without 
express authority of law. All such unauthorized contracts 
or  agreements are null and void as being made without 
express aut.hority of law. Furthermore, it contended that 
the instant claim mas based on a void agreement, and 
said services were performed when no appropriation was 
in existence, therefore unauthorized, and no award can 
be made for  such payment. 

At the time of the passing upon the sufficiency of the 
complaint raised by the motion, and the points and au- 
thorities cited a t  that time, we were of the opinion then, 
and are still of the opinion, that the contract mas author- ,, 

ized by law, and funds were appropriated and set aside 
with which to  pay the contract price upon completion, 
approval and acceptance of the building by the Depart- 
ment of Public Safety. 

See. 19 of Art. IV of the Constitution is referred 
to in the case of Fa-gus vs. Brady, 277 Ill. 272. This 
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section of the statute only prohibits the General ALs- 
sembly from authorizing the payment of any claim, 
o r  part thereof, created against the state under arty 
agreement o r  contract made without express authorj ty 
of law. In  that case reference was made to the provision, 
which authorized claims made under authority of law, 
and it said: 

“In Sec. 19 claims under any agreement or contract made by express 
authority of law are excepted, and, if there is some particular and specific 
thing which an officer, board or agency of the state was required to do, the 
performance of the duty is expressly authorized by law.” 

At the time the contract was entered into, there were 
sufficient funds appropriated to pay the full contract 
price, and no questions have been raised as to whether or 
not the services performed were satisfactory, and the 
contract completed in accordance with the terms, plans 
and specifications set forth therein. 

An award is hereby made to claimant, White Electric 
Company, A Corporation, in the amount of $1,357.55. 

(No. 4667-Claimant awarded $1,018.14.) 

KANEVILLE GRAIN AND SUPPLY COMF’ANY, AN ILLINOIS CORPORA- 
TION, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed Septembm 28, 1956. 

BENSON AND MAIR, Attorneys for Claimant. 
n LATHAM CASTLE, Attorney General; MARION G .  

TIEHNAN, Assistant Attorney General, fo r  Respondent. 

NEGLIGENCE-teSt ing of w a g o n  scale. Evidence showed that respondent’s 
inspector was negligent in not ascertaining the type of scale before driving 
the test truck upon it, which caused it to become overloaded and resulted in 
its collapse. 

SAME-notice. Evidence showed that respondent’s inspector could have 
ascertained the type of scale by asking either the claimant’s officers or em- 
ployees. 
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WHAM, J. 
This case involves a claim for  damages in the 

amount of $1,434.32 based on the alleged negligence of 
an inspector, who ‘was employed by the Department of 
Agriculture, State of Illinois, Weights and Measures 
Branch. 

The facts are as follows: Claimant, Kaneville Grain 
and Supply Company, An Illinois Corporation, located at 
Kaneville, in Kane County, Illinois, and engaged in the 
business of selling general farm supplies, grain, feed, 
seed, hardware, lumber and building supplies, was the 
owner of a platform type scale, known as a Fairbanks 
Wagon Scale, which it used in its business. The platform 
of the scale was 22 feet in length and 8 feet in width. 
The pivots, brackets and other weighing levers were 
located beneath the platform, and the weigh-beam was 
located in the office of claimant adjacent to  the scale 
platform. 

On November 9, 1954, Mr. Joe M. Hess, while pur- 
suing his duties as an Inspector of Scales for the State of 
Illinois, backed respondent’s 39,000 pound truck partially 
upon the scale platform in making an official inspection, 
a t  which time the platform collapsed into the pit, break- 
ing the scales, rendering them inoperative, necessitating 
their repair, and resulting in the loss of use of the scale 
for  a twenty day period. 

Claimant’s witness, John Vincent Burns, a scale 
mechanic with the Fairbanks Morse Company, testified 
that there was a definite distinction between a wagon 
scale and a motor truck scale, namely, that a motor 
truck scale was designed to carry its full rated capacity 
a t  any point on the scale, while a wagon scale is de- 
signed to carry its full rated capacity when distributed 
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over the surface of the scale, and to  carry no more tha,n 
60% of its rated capacity a t  any given point on the scale. 
This was not disputed by respondent. 

The particular scale in question mas not designated 
as either a truck scale or a wagon scale. The only desig- 
nation appearing thereon with reference to  its capacity 
was the weigh-beam, which indicated a capacity of 
30,000 pounds. 

After the damage to tlie scale, it was converted 
from a wagon scale to a motor truck scale. No change was 
made in the beam, nor was the total load-bearing capacity 
increased. The only effect of the conversion was to  there- 
after allow the placing of tlie total capacity of 30,000 
pounds upon one end of the scale without causing an 
overload. 

The amount of weight placed on one end of the 
platform when the two rear wheels of tlie inspector’s 
truck. were backed thereon was 29,960 pounds. This 
amount would have been proper had the scale been of 
the motor truck type, but exceeded the amount, which 
could properly be placed on one end of a 30,000 pound 
capacity wagon type scale, by 11.,960 pounds. 

Mr. Hess testified that he did not know the scale was 
a wagon type, and stated that inspecting the beam was 
the only method he used to  determine the amount of 
weight the scale could bear. He further stated that, aside 
from the capacity shown by the beam, in order to deter- 
mine the type of scale, i t  would be necessary to go under- 
neath tlie platform and inspect the working parts. 

He testified that he looked at the beam of claimant’s 
scale prior to  moving tlie back ~.vheels of the ti-Lick there- 
on, and noted the capacity. He assumed, without further 
inquiry, that the scale was a motor truck type, and 



would bear the weight of the back wheels of the truck, 
being 29,940 pounds on one end of the platform. He 
estimated that only one out of one hundred scales in- 
spected by him during the course of a year were wagon 
scales. Claimant’s witness, Mr. Burns, estimated that 5 
to 10% of the scales used were wagon scales. 

Mr. Robert C. Landis, President of the claimant cor- 
poration, knew at the time of the accident that claimant’s 
scale was a wagon type. He testified that he was present 
when the inspector came into claimant’s office on the 
date in question, and announced he was there to test the 
scale. Nothing was said by Mr. Landis, nor did the in- 
spector make any inquiry. 

The same scale had been tested in March of 1953 by 
M r .  Hess, mho, at that time, used a series of eighteen 
one thousand pound weights. He did not, on that occa- 
sion, drive his truck upon the scale fo r  the stated reason 
that the rear wheels of the particular truck he was then 
driving weighed 31,600 pounds. 

These are the pertinent facts appearing from the 
testimony. The determination as to whether respondent’s 
inspector was negligent in placing 29,960 pounds on one 
end of this particular scale rests upon the consideration 
of whether he should have determined the type of the 
particular scale before placing the weight thereon. If he. 
had knowledge that it was a wagon scale, rather than a 
motor truck scale, then, under the evidence, he would 
have been clearly negligent in placing that much weight 
on one end of the platform. 

The testimony of claimant’s witness Burns, which 
mas undisputed by respondent, established that a wagon 
scale could not be subjected a t  one end of the platform to 
more than 60% of the scale’s total capacity, which per- 

’ 
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centage in this instance amounted to  18,000 pounds. 
From these facts, the scale was overloaded by 11,9160 
pounds. 

Although the law, in our judgment, would not re- 
quire an inspector to make a search under the platform 
in order to determine the type of scale he was to inspect, 
we believe that a reasonable inquiry from claimant’s 
officers or employees should have been made before the 
testing began. Mr. Landis, President of claimant com- 
pany, knew this fact, was present in the office when the 
inspector arrived, and would have given the information 
if asked. 

The inspector knew that there were at  least a few 
wagon scales in use in his territory, and could not assume 
that this particular scale was not one of them merely 
from an inspection of the beam. 

Respondent contends that the scale’s capacity of 
30,000 pounds appearing from an inspection of the beam 
is determinative of the question, and that the inspector 
was entitled to presume therefrom that the scale was a 
motor truck scale, 30,000 pound capacity, and would 
withstand the full capacity upon one end of the platform. 

We do not subscribe to this reasoning. 
Nothing in the “Tolerance and Specifications on 

Weights and Measures and Weighing and Measuring 
Devices” offered by respondent as exhibit No. 2, attaches 
such meaning to the stated capacity. 

The particular portions thereof cited by respondent 
are as follows: 

Scales, general specifications-1, page 45, “ The 
nominal or  rated capacity of a scale is the largest weight 
indication, which can be obtained by the use of all its 
reading or recording elements in combination”. See. 2, 

I 
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page 46, “All scales not equipped with a beam or read- 
ing face graduated to the full capacity of the scale, 
and those not equipped with a graduated beam or read- 
ing face, which, taken into connection with another 
graduated beam or beams or with a graduated runner, 
indicates the capacity of the scale, shall have the normal 
or  rated capacity conspicuously, clearly, and perma- 
nently marked upon them”. See. 3, page 46, “All scales 
shall be of iuuch construction that they will support a 
load of maximum capacity without undue bending 01’ 

straining of the parts”. 
To us, these regulations simply mean that a par- 

ticular scale must be capable of supporting and weighing 
a load of the stated capacity, and have no reference to  
such scale bearing the entire capacity when placed upon 
only one end of the scale. 

The 30,000 pound capacity appearing from the beam 
of claimant’s scale in no way indicated whether it was a 
wagon scale or  a motor truck scale. 

Respondent’s contention that Mr. Landis was negli- 
gent in failing to so designate the type of this scale is not 
well taken. The regulations made no such requirement, 
nor did he have reason to believe that the inspector 
would drive his truck upon the scale, inasmuch as the 
inspector had never done so before, and had always tested 
the scale by using several movable test weights of one 
thousand pounds each. 

The evidence established that the scale had been 
placed in good working condition during the summer 
months of 1954, and it is reasonable to presume it mTas 
in good condition on the date in question, since it had 
been used continuously in claimant’s business. 
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We, therefore, find from the evidence that respond- 
ent was negligent by reason of the inspector failing to 
make reasonable inquiry to ascertain the type of scale 
before making the test with the amount of weight used, 
that claimant was free from contributory negligence, 
and that respondent’s negligence was the proximate 
cause of the damage to  the scale. 

The evidence established that subsequent to  the 
occurrence the scale was converted to a motor truck 
scale, and repaired for a total cost of $1,018.14. It was 
further established that said amount was less than would 
have been required had the necessary parts for repairing 
a wagon scale been procured, inasmuch as they were no 
longer in production, and it would have been necessary 
to  make them by hand. 

Claimant also contended that it lost business profits 
during the 20 day period required to  repair the scale. 
Testimony with respect to  this element of damage was 
speculative in nature, being based solely upon business 
in previous years during the same comparable period of 
time. The record is silent, as to whether any attempt was 
made by claimant to procure the use of a suitable scale in 
the locality during the period this scale was unusable. 
We have no way of knowing whether the amount claimed, 
to-wit, $560.00, is reasonable, a,nd within the cost of 
temporarily renting the use of a substitute scale. For us 
to fix an amount on this element of damage would be 
absolute speculation on our part. We, therefore, will 
deny this portion of the claim. 

From the record submitted to us, we believe the por- 
tion of the claim based upon the cost of repairing the 
scale should be allowed, and, therefore, award claimant 
the amount of $1,018.14. 
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(No. 4706-Claim denied.) 

FRANCIS E. O’KEEFE, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion filed September 28, 1956 

MELVIN A. GARRETSON, Attorney for Claimant. 
LATHAM CASTLE, Attorney General ; BERNARD GENIS, 

Assistant Attorney General, for Respondent. 

ILLINOIS NATIONAL GUARD-contributory negligence. The evidence 
showed that claimant was not free from contributory negligence in parking his 
auto in.a concentration area, which w ~ )  marked with a “no parking” sign, 
when a civilian parking lot was available in the area. 

FEARER, J. 
Claimant, Francis E. O’Keefe, filed his complaint 

in this Court on January 24,1956 for property damage to 
his 1951 Tudor Studebaker sedan. The accident occurred 
in the forenoon of August 30, 1954 on  the United States 
Government Reservation, Hines, Illinois, where National 
Guard motor equipment, owned by respondent, was kept. 

From the evidence, it appears that claimant’s auto- 
mobile was damaged while parked in an area reserved 
for equipment used by the Illinois, National Guard; that 
there were signs of “no parking at any time,’, and that 
said signs were in existence on the date of the accident. 

Two blocks from where the accident occurred was 
a civilian parking lot, which was familiar to claimant. 

Claimant was employed as a technician for Armour 
Research Foundation, and on the day in question had 
driven and parked his car near the “concentration of 
equipment site” for  the purpose of getting a tank to  be 
used in experimental purposes. 

Respondent’s agent, Charles H. Cole, a t  the time 
of the trial had been discharged from the National 
Guard. He had driven a % ton truck to the field mainte- 
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nance shop at Hines. Other trucks and equipment had 
preceded him there, and were parked about the area 
when he drove into one of the buildings. The accident 
occurred when he backed out onto the concrete slab, 
making a turn to burn the truck around. At the time he 
drove into the building he did not notice claimant’s 
vehicle, but did observe that there were other vehicles 
parked in and around the area. In backing said truck out, 
he struck claimant’s vehicle on the right rear fender 
damaging it, as well as the trunk. The amount of dam- 
ages, as represented by a paid repair bill, was the sum 
of $131.91. 

Only two witnesses testified a t  the trial, claimant 
and respondent’s agent, who was operating the 3/4 ton 
truck. Respondent offered its Departmental R’eport and 
several photographs, wliich showed the location of the 
buildings, and the location of claimant’s vehicle at  the 
time it was struck by respondent’s vehicle in backing 
out of one of the maintenance buildings. 

Respondent not having filed an answer, a general 
traverse or denial of the facts set forth in the complaint 
shall be considered as filed under Rule 11 of this Court. 

It is apparent from the evidence that claimant’s in- 
terest is only to  the extent of his $50.00 deductible, as 
the balance of the claim was assigned to State Farm In- 
surance Company, Bloomington, Illinois. This being the 
case, State Farm Insurance Company should also be a 
claimant, as the rightful owner of the claim in excess of 
the $50.00 deductible. 

Neither claimant nor respondent elected to file briefF 
and arguments, supported by authorities, 

There is very little dispute as to the occurrence i i t  

question. 
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After having considered all of the evidence, including 
the Departmental Report and the exhibits offered, as 
well as the finding of the Commissioner, who tried the 
facts in this case, we are of the opinion that claimant has 
not established his case by a preponderance of the evi- 
dence by first proving that he was free from contributory 
negligence, and that it was the negligence of respondent’s 
agent, which was the proximate cause of the damage to 
claimant’s vehicle. It appears to  us that claimant was 
cognizant of the vast number of vehicles traveling about 
the area where he elected to park his car; that the zone 
had been restricted by no parking signs; and, that it 
was his negligence, which contributed to the damage to 
his property. 

We also find that respondent’s agent was also negli- 
gent in the manner in which he backed the truck out of 
the building preparatory to  making a turn. We are deny- 
ing the claim, however, because of claimant’s contribu- 
tory negligence. 

Claimant’s claim is, therefore, hereby denied. 

(No. 4643-Claimants awarded $418.50.) 

PAUL FREGA AND REINHARDT FREGA, CO-PARTNERS, Claimants, vs. 
STATE OF ILLINOIS, Respondent. 

Opinion fled October 26, 1956. 

LATHROP J. HUNT, Attorney for Claimants. 
LATHAM CASTLE, Attorney General ; MARION G. 

TIERNAN, Assistant Attorney General, for  Respondent. 
HIGHWAYS-negligent s f i r q h g  of right-of-way. Evidence showed that re- 

spondent’s agents were negligent in operating spray rig, so as to allow chemicals 
to fall on a portion of claimant’s vegetable crop. 

DAMAGES-evidence. m e r e  evidence showed that spray would not 
adversely affect matured crops, and no evidence was introduced to show that 
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claimant attempted t o  market matured crops, the evidence is too speculative 
to provide a basis for recovery. 

WHAM, J. 
Claimants in this case are truck farmers, in the vi- 

cinity of St. Charles, Illinois, and are engaged in raising 
vegetables, which are sold on tho Chicago market. They 
claim damages arising out of spraying operations, which 
were conducted by the State of Illinois, Division of High- 
ways, along the highway bordering their field. They 
allege in their complaint that respondent, while engaged 
in spraying weeds along the right-of-way on September 
1, 1954, negligently sprayed a chemical onto their grow- 
ing vegetable crop, damaging claimants in the amount 
of $2,520.00. Respondent contends that the spray used 
mas neither poisonous for human consumption nor detri- 
mental to crops, which had matured a t  the time of 
application. 

We have considered the record in this case, and find 
that claimants have borne the burden of proving that re- 
spondent’s agents were negligent in so operating tlie 
spray rig that a portion of claimants’ vegetable crop 
was subjected to whatever effect tlie chemical has upon 
vegetables. We do not deem it necessary to  analyze the 
evidence on this point, but will confine our discussion 
to  what we believe to  be the primary question involvetl, 
namely, what damage, if any, proximately resulted froin 
the negligent spraying operations. It is fundamental that 
the burden of proving this element is upon claimants. 
The proof required to establish damages must not be 
remote, speculative nor uncertain. 

The measure of damages to growing, immatured 
crops is the value of the crop as it was when destroyed. 
This is determinable by ascertaining the amount of the 

i 
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matured crop affected and its market value, and deduct- 
ing therefrom the necessary cost of cultivation, harvesting 
and marketing of the crop. 

The spray involved was a weed killing compound 
containing a substance known as 2, 4-D acid. Respond- 
ent’s witness, William J. Champion, Vice-president of 
the Riverdale Chemical Company, mho qualified as an 
expert chemist familiar with this particular spray, de- 
scribed the effect of the spray as a selective weed killer 
that kills broad leaved plants through hormone action, 
which affects the growing system of the plant. He further 
testified that the spray was non-poisonous, would not 
render the vegetables inedible, and would have no effect 
upon matured vegetables, but would, however, affect 
the growth of non-matured vegetables, if applied to  the 
plant during the period of gromth. 

Both claimants testified as to the types and amounts 
of vegetables upon the land sprayed. Their testimony, 
however, leaves much to  be desired, since it was based to 
a considerable extent upon guess, speculation and surmise. 

Mr. Reinliardt Frega stated at one point that the bean 
plants, which were sprayed, were killed, and the beans 
at the time of the spraying were a week from becoming 
mature. At another point in his testimony, however, he 
stated that there were no beans on the plants at the time 
of the spraying. He also stated that one-third of the plants 
were completely killed off. Mr. Paul Frega testified that 
some beans in the affected area later developed partly, 
but were crooked. He stated that no attempt was made 
to dispose of the beans, which did develop. 

Respondent’s witness, Richard Kress, landscape en- 
gineer with the Illinois Division of Highways, Elgin Dis- 
trict, testified claimants called his office in the evening of 
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the day the spraying took place, complained, and re- 
quested that state personnel inspect the crops. An in- 
spection was made the next day, and a report made to Mr. 
Kress, who then visited claimants’ land five days later. 

While on the land, he was conducted on an inspection 
tour by one of the claimants. €€e asked claimants what was 
the trouble, and was told that claimants were afraid to  sell 
the crops, because they were poisoned. Mr. Kress in- 
formed claimants that the spray was not poisonous, and 
demonstrated this fact by eating a piece of cabbage leaf 
that had been sprayed. He stated that he observed the 
condition of the bean plants, and that a t  one end of the 
field some of the plants were not doing well, but looked to 
him as though there had been erosion. He further stated 
the beans looked normal to him, as did the leaves on the 
plants. 

Mr. Reinhardt Frega testified with respect to  the 
amount of beans affected. There mere 18 rows of beans, 
390 to 400 feet in length, in one field, which he thought 
should have produced 100 bushels in three pickings; 
there were 20 rows of beans in another field, 240 to  335 
feet in length, which the witness said he couldn’t say 
exactly how much the yield would have been. He did, 
however, in answer to a leading question say, with reser- 
vation, 180 bushels. When recalled as a witness on rebut- 
tal, he stated, in answer to  a question of what percentage 
of the bean plants were destroyed, that one-third of the 
plants in each of the fields were destroyed. 

With respect to the other crops, the testimony was 
more indefinite and speculative with respect to the amount 
of crops damaged. Mr. Reinhardt Frega testified that, out 
of 18 rows of cucumbers, 16 had been picked, some before 
and some after the spraying. He admitted he had no idea 
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as to the number of cucumber plants in the patch. With 
respect to cabbages and cauliflower, his testimony was so 
general that we cannot determine the extent of the dam- 
age to  these crops. He stated that three-fourths of the 
cabbages were ready to be picked at the time of the 
spraying, but the cauliflower mas not. With respect to  
tomatoes, he testified they had been partly picked. Hc 
stated that there was one-third of the crop left when the 
spraying occurred. He did not state the degree of ma- 
turity of these tomatoes. 

It is most difficult to determine from the evidence 
offered by claimants in this case just how extensive the 
damage to their crop was. Although there is no question 
but what some of the spray came upon their land, we can- 
not believe that the entire crop was saturated with the 
spray from the evidence offered in this case. Claimants 
testimony is not definite, and in many instances amounts 
to pure guess and surmise. 

With respect to  the claim fo r  damage to  the cucum- 
bers, cabbages, cauliflower and tomatoes, we do not con- 
sider the evidence sufficient to  establish a considerable 
loss for two reasons. First, with respect to  the portion 
of those crops that were matured, the only evidence on 
the point establishes that the spray would not adversely 
affect matured crops. No attempt was made by claimants 
to  offer any evidence to  the contrary, nor does the evi- 
dence reflect an attempt by claimants to  market the 
vegetables. Second, as we have said before, the evidence 
is much too speculative with respect to the extent of 
damages to provide any basis for  us to properly arrive 
at  a justifiable conclusion. 

It is only with respect to the beans that we feel the 
evidence is sufficient to allow us to  draw legitimate in- 
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ferences and conclusions, which will support an award in 
an ascertainable amount of money. 

The evidence established that the beans were imma- 
ture, and upon respondent’s testimony could definitely be 
affected by an application of the spray. Although the 
evidence as to  the amount of damage is sketchy and to 
some extent conflicting, we believe it to be sufficient to  
establish by a slight preponderance that one-third of 
the potential bean crop mas destroyed. This, from the 
most favora.ble standpoint to  claimants, amounts to ap- 
proximately 93 bushels. 

The evidence established that the price of beans was 
$5.50 per bushel at the time they would have been sold, 
making a total of $511.50. From this amount must be de- 
ducted the cost of cultivating, harvesting and marketing 
the crop. The evidence on this point is likewise so un- 
satisfactory that no definite amount can be ascertained. 
The only evidence on this point was brought forth by re- 
spondent on cross-examination, which established that 
baskets cost 224 each, and the labor would have been per- 
formed, and the crops transported by claimants them- 
selves. 

It is difficult for us to arrive at a proper amount to 
deduct from the market price of the beans, but believe 
at the least that the cost of cultivating, marketing and 
transporting the 93 bushels could not have been less than 
$1.00 per bushel. 

Therefore, we believe that, although much is left to 
be desired in the proof of this case, the claim should be 
allowed in the sum of $418.50. 
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Respondent did not file an answer to  the complaint, 
hence, under Rule 11 of the Court of Claims, a general 
traverse shall be considered as filed. 

The complaint consists of Three Counts : 
(a)  Count One alleges that respondent failed to 

provide suitable care and supervision of another patient, 
which resulted in injury and death to the intestate. 

’ 

~ 

(No. 4624-Claim denied.) 

W. EUGENE DORRIS, ADMINISTRATOR OF THE ESTATE OF GEORGE 

RAPACH, DECEASED, Claimant, vs. STATE OF ILLINOIS, 
Respondent . 

Opinion fled November 13, 1956. 

c 
G. WILLIAM HORSLEY AND W. G. EOVALDI, Attorneys 

LATHAM CASTLE, ATTORNEY GENERAL; C. ARTHUR 

for  Claimant. 

NEBEL, ASSISTANT ATTORNEY GENERAL, for Respondent. 

PRISONERS AND ImmEs-negligent treatment by physician and surgeon. 
Where evidence showed that all standard procedures were followed and re- 
spondent’s physicians made a genuine effort to diagnose and treat the patient, 
in the absence of any direct expert testimony to show that a bad result was 
caused by an alleged unskilled or negligent act, claimant has not met the 
burden of proof required in a malpractice case, and an award will be denied. 

TOLSON, C. J. 
W. Eugene Dorris, Administrator of the Estate of 

George Rapach, deceased, filed his complaint against re- 
spondent for the alleged wrongful death of claimant’s 
intestate. 

The record consists of the following : 
1: 
2. 
3. 
4. 
5 .  
6. 
7. 
8. 

Complaint. 
Departmental Report. 
Reply to Departmental Report. 
Transcript of evidence. 
Abstract of evidence. 
Statement, brief and argument of claimant. 
Statement, brief and argument of respondent. 
Reply brief of claimant. 



Upon oral arguments, counsel for claimant conceded 
that the evidence would not support Count One, and, as 
to Count Two, the pecuniary loss consisted of the balance 
of a government check in the amount of $6.00 per month 
projected for the life of the intestate according to the 
usual mortality tables. 

The facts of the case are as follows: 
George Rapach was admitted to  Lincoln State School 

on July 19, 1949, and was a patient in said institution 
until the time of his death on September 16, 1953. ISe 
was a severe Parkinsonian, which affected his speech, 
and limited his mobility. Because of the numerous falls 
he had suffered, a special gear was provided t o  protect 
'his head. 

On September 14, 1953, at about 3:30 P.M., he went 
to the wash room with John Sparazinski, a fellow patient. 
Trouble developed between them, and John either hit or 
kicked him in the abdomen. George was put to bed, and 
a t  about 4:OO P.M. Dr. Azubalis made his initial examina- 
tion. 

Dr. Azubalis testified that he was unable to under- 
stand George's account of the injury, because of the 
speech impediment. He stated the pulse was normal, 
temperature was normal, and breathing was normal. 
George would state that the area of injury hurt, and 
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then he mould say it did not hurt. There was also a 
report that George had vomited. 

Because of previous falls, he had numerous yellow 
patches on his body of a similar nature. (Deposition, 
Page 25). 

Dr. Azubalis ordered a routine blood count-sedi- 
mentation rate, ice packs and penicillin, but at  this time 
he was unable to make a diagnosis. 

On September 15, at 9:00 A.M., Dr. Azubalis made 
his round of the ward. He examined George, and found 
that his temperature had risen to 101, and pulse 128. 
Re stated that he examined the blood picture, and found 
a slight elevation of the white count, but the sedimenta- 
tion rate was normal. The injured area was examined, 
but there was no tenseness of the muscles. He further 
stated that he found a subcutaneous blood suffusion in 
his scrotum. At this time, Dr. Azubalis suspecied internal 
bleeding. (Deposition, Page 35). 

He then ordered hot and cold packs, and about 
1:00 P.M. conferred with Dr. Albaum, the Staff Surgeon. 
There is some conflict in the testimony as to the nature 
of this conference, as Dr. Azubalis stated that he believed 
he suggested an exploratory. Dr. Albaum denies that 
an exploratory was recommended. He further stated that 
the decision to operate was his responsibility, and that 
he did not believe that the medical history warranted an 
exploratory, because of the danger connected with the 
operation. He, therefore, ordered a further blood count 
and conservative treatment. 

It appears from the evidence that, if the suspicion of 
internal bleeding was correct, an X-Ray would not have 
disclosed this fact. However, it appears that an X-Ray 
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might have disclosed a collection of gas in the bowel, 
indicating a rupture of the intestine. 

The record also shows that the patient was exam- 
ined by Drs. Vladimir Magier and Thinathin Alschibaja, 
who recorded their findings on the hospital chart, but 
did not confer or make any recommendations for treat- 
ment. 

Dr. Albaum testified that he examined the patient 
at 1:00 P.M. on September 15. Iie considered either in- 
ternal bleeding or a ruptured bladder as a possible diag- 
nosis, but felt that the evidence was incomplete to make 
a definite diagnosis, and ordered conservative treatment. 

He stated that he again examined the patient at 
6 : O O  P.M. and at  9:lO P.M., am1 at the latter time the 
patient was in shock, the abdomen was rigid and dis- 
tended, and it would have been impossible to operate. 

The patient died at 7:OO A.M. on the 16th of Sep- 
tember, and an autopsy disclosed a rupture of the small 
intestine, resulting in peritonitis. 

The degree of care required by a physician and 
surgeon is set forth in Olander VIS. Johnso’yL, 268 Ill. App. 
89 a t  page 95: 

“The duty which a physician and surgeon owes his patient is to bring to 
the case at hand that degree of knowledge, skill, and care, which a good physi- 
cian and surgeon would bring to a similiar case under like circumstances. While 
this rule, on the one hand, does not exact the highest degree of skill and pro- 
ficiency attainable in the profession, it does not contemplate merely average 
merit. (Holtzman vs. Hoy, 118 Ill. 534; 21 R.C.L. Physicians and Surgeons, 
Sec. 27.) 
To this extent he is liable and no further. He is not required to possess 
the highest, but reasonable skill. The burden of proof is upon the plaintiff 
in an action for malpractice to show the want of such care, skill and diligence, 
and also to show that the injury complained of resulted from failure to  exer- 
cise these requisites. (McKee vs. Allen, 94 Ill. App. 147; Goodman vs. Bigler, 
133 Ill. App. 301; 21 R.C.L. Physicians and Surgeons, Sec. 49.) 

Negligence is always a question of fact that must be alleged and proved 
as averred. It cannot be supported by a mere conjecture or surmise, but must 
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be made referable to some specific cause or defect. (McCormick Harvesting 
Machine Co. vs. Gabris, 130 Ill. App. 624, 631; Pioneer Fire Proof Construc- 
tion Co. vs. Sandberg, 98 Ill. App. 36.) 

Before a plaintiff can recover in a malpractice case, it must be shown by 
affirmative evidence, first, that defendant was unskilful and negligent, and 
second, that his want of skill and care caused injury to  the plaintiff. If ejther 
element is lacking in the proof, no case is presented for the consideration of a 
jury. (Ewing vs. Goode, 78 Fed. 442; Moline vs. Christie, 180 111. App. 334; 
Wallace vs. Yudelson, 244 Ill. App. 320; Sims vs. Parker, 41 Ill. App. 284; 
McKee vs. Allen, supra; Phebus vs. Mather, 181 Ill. App. 274; Graiziger VS. 

Henssler, 229 Ill. App. 365.) 

Mere conjecture or supposition should not be sufficient to  overcome the 
presumption in favor of the attending physician. Alleged negligence and re- 
sulting injury must be proved as averred. A physician is not an insurer. 
(Goodman vs. Bigler, supra; Sims vs. Parker, supra; Blodgett VS. Nevius, 
189 Ill. App. 544; Wallace vs. Yudelson, supra; Graiziger vs. Henssler, supra.) 
Proof of a bad result or of a mishap is of itself no evidence of negligence 
or lack of skill. (Sims vs. Parker, supra; Moline vs. Christie, supra; Blodgett 
vs. Nevius, supra.) 

The doctrine of res ipsa loquitur is not applicable to  situations like the 
case at bar, (Guell vs. Tenney, 262 Mass. 54, 159 N.E. 451; Funk VS. Bon- 
ham (Ind. Appr.), 151 N.E. 22; Goodman vs. Bigler, supra; Gruiziger VS. 
Henssler, supra), for, unless the accident or injury sustained by the plaintiff 
bespeaks the defendant’s wrong, there is no proof of culpable negligence. 
(Chicago 6 E. I .  R. Co. vs. Reilly, 212 Ill. 506.) 

As a general rule, there must be expert testimony to  show that a bad result 
was caused by the alleged unskilful or negligent act. (Moline vs. Christie, 
supra; Goodman vs. Bigler, supra; Kruger vs. McGaughey, 149 Ill. App. 440; 
Nelson vs. Sandell, 202 Iowa 109, 209 N.W. 440; 46 A.L.R. 1447.)” 

\ 

Claimant has alleged negligence in Counts Two and 
Three of the complaint. However, there is no direct 
espert testimony to show that a bad result was caused 
by an  alleged unskillful or negligent act. 

Taking the evidence most favorable to claimant, 
it appears that there was evidence of vomiting, an in- 
crease of pulse and temperature as the case progressed, 
and a statement by one of the doctors that, if the diag- 
nosis of a ruptured intestine had been made a t  an earlier 
stage, an  exploratory would have revealed the condition, I I 
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and there would have been a fair chance of saving the 
patient. 

Counsel also argues plausibly that, since George 
Rapach was unable to talk adequately to disclose su’b- 
jective symptoms, the medical staff should have ordered 
X-Rays in the hope that something would have been 
revealed. 

Respondent argues with equal force that the speech 
impediment prevented the staff from determining sub- 
jective symptoms, and that the discolored area was 
simply one of a dozen such discolorations appearing on 
the patient’s body. 

Respondent finally urges that the patient received 
the best of hospital care. In a period of forty hours, four 
doctors and a staff of nurses made every reasonable effort 
to diagnose the nature of the trouble, and all standard 
procedures were followed. Until the patient went into 
shock, it could not have been said with medical certainty 
that the patient suffered from peritonitis. 

From a reading of the record, we believe that re- 
spondent made a genuine effort to  diagnose and treat 
the patient. There is no evidence of neglect, despite the 
bad result. We do not believe that claimant has met the 
burden of proof required in a malpractice case; therefore, 
an award is denied. 

(No. 4565-Claim d.enied.) 

LETTIE MAE CLAIBORNE, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion fled January 8, 1957. 

WYNN, HAFTER, LAKE AND TINDALL AND GILLESPIE, 
BURKE AND GILLESPIE, Attorneys f o r  Claimant. 
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LATHAM CASTLE, ATTORNEY GENERAL; C. ARTHUR 

NEBEL, ASSISTANT ATTORNEY GENERAL, for  Respondent. 

HIGI-IwAYs-negligence-burden of proof. Evidence failed to show that 
claimant established burden of proof that accident was caused by respondent’s 
negligence. 

TOLSON, C. J. 
This case involved an accident between a State of 

Illinois truck, which was spreading cinders on an icy 
highway, and an automobile enroute south on Route No. 
66 near its intersection with State Highway No. 52 near 
Plainfield, Illinois. The evidence showed that claimant’s 
car was being driven by a friend with permission of the 
owner, and that it left the south side of Chicago a t  about 
11:OO P.M. on the night of January 21, 1953. The acci- 
dent occurred at approximately 2:30 A.M: on the morn- 
ing of January 22, 1953. ‘ 

Further evidence showed that the highway was very 
slick, and the state truck was being used to spread cinders 
at the icy intersections and on hills. Claimant’s car had 
been following along behind the truck for five or  six 
miles prior to  the time and place of the accident. James 
L. Claire, the truck driver, testified that, as he reached the 
top of a hill about 500 feet north of the Route No. 66 and 
Highway No. 52 intersection, he noticed the car behind 
him, and remarked that it was following him pretty 
closely. He stated that, as he started down the incline, 
he applied his brakes in order to slow up, so that his 
helper, Robert Schwartz, could get out of the truck, and 
go to  the rear to start the cinder spreader. As he applied 
his brakes, the truck began to  skid, and at about that 
time claimant’s car struck the rear of the truck. The 
driver of the truck stated that he was traveling about 
fifteen miles an hour, and that his courtesy lights, tail 
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lights, a revolving red light on top of the cab, which 
flashed both to the front and rear, a red light hanging on 
the left rear corner of the truck, emergency lights on the 
cab, tail light and stop light were all burning. 

The driver of claimant’s car did not testify. The only 
testimony on claimant’s behalf was given by claimant’s 
husband, who was a passenger in the car at the time of 
the accident, and claimant, owner of the car, in a deposi- 
tion taken a t  Greenville, Mississippi by agreement of 
the parties. 

A stipulation was entered into between the parties 
that the damage to  claimant’s car amounted to  $487.32. 

An examination of the transcript of evidence and the 
deposition of James Claiborne discloses a sharp conflict in 
the evidence. James L. Claire, the driver of the truck, and 
Robert Schwartz, his helper, both testified that a t  the 
time of tlie accident the truck was lighted with courtesy 
lights, tail lights, and a flasher light on top of the truck 
was in operation. Mr. Claiborne testified that only the tail 
light was visible. Both employees stated that the truck 
went into a skid, as the brakes were being applied 
preparatory to a stop, so that the helper could get out of 
the truck and start the cinder spreader, but that they 
were hit by the Claiborne car before they came to  a stop. 

Mr. Claiborne testified that the truck was stopped, 
and was blocking the highway, when his wife’s car hit 
the truck. 

It is to be noted that neither Mr. Claire nor Mr. 
Schwartz were employees of the State Highway Depart- 
ment at tlie time of the hearing, so there would be little 
inducement for them to  testify, in a favorable manner, on 
behalf of respondent. Further, since this accident liap- 
pened a t  2:30 A.M. on a slippery road, it would seem rea- 
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sonable that the highway truck would be using all 
available lights. 

We have held that the state is not an insurer against 
all accidents, which may occur on its highways. 

Lipscomb vs. State of Illinois, 21 C.C.R. 453. 
Kamin vs. State of Illinois, 21 C.C.R. 467. 
Beenes vs. State of Illinois, 21 C.C.R. 83. 

We have also held that the burden of proof is upon 
claimants to establish their cases by a preponderance of 
the evidence. 

Martin Jackson Porter vs. State of Illinois, 21 C.C.R. 116. 
Duly, E t  A1 vs. State of Illinois, 21 C.C.R. 610. 
Williams, E t  A1 vs. State of Illinois, 21 C.C.R. 597. 

This record discloses a regrettable accident caused 
by a slippery road wherein neither party was at fault. 

We, therefore, find that claimant has not sustained 
the burden of proof, and, therefore, the claim must be 
denied. 

(No. 4572-Claimant awarded $2,342.00.) 

LEOTA ANDERSON, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion f l e d  March 25, 1955. . 

Opinion on Rehearing jiZed January 8,  1957. 

ROBSON, MASTERS, AND RYAN, Attorneys fo r  Claimant. 
LATHAM CASTLE, Attorney General ; THOMAS G. 

CRONIN, Assistant Attorney General, fo r  Respondent. 

HIGHWAYS-notice. Where claim is based on a specific defect, notice of 
general condition of -bridge is insufficient to prove notice, actual or con- 
structive. 

HIGHWAYS-negligent maintenance of bridges-constructive notice. 
Evidence on rehearing showed that respondent had notice of dangerous con- 
dition of bridge floor, which caused claimant’s damages. 

SAME-negligence. Mere fact that state had let contract to replace 
highway bridge surface is not evidence of notice of dangerous hazard. 
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PRACTICE AND PROCEDURE-burden of proof-notice. Evidence m USt  

show that the state had actual or constructive notice of defect in highway, 
and negligently failed to  take precaution to protect the traveling public: 

DAMAGES+WSOnd injuries. Evidence showed claimant entitled to an 
award of $1,500.00 for personal injuries, which were not disabling. 

WHAM, J. 
Claimant, Leota Anderson, in her complaint alleges 

that the State of Illinois negligently maintained the floor 
of‘ the McDonough Street bridge, which crosses the 
Deep Waterway in the City of Joliet, Illinois. It further 
alleges that, while driving across said bridge on April 
30, 1953, her automobile mas thrown out of control, due 
to a defect in the bridge floor, and into and against the 
steel upright of the bridge. She sustained personal in- 
juries, for  which she claims the sum of $6,500.00, and dam- 
ages to her automobile, for which she claims the sum of 
$612.00. 

Her complaint alleges the following acts of negli- 
gence on the part of respondent: 

“(a) Negligently and carelessly permiited large holes to remain and 
exist in the floor of said bridge; 

( b )  Negligently and carelessly permitted deep ruts and other irregulari- 
ties to be and remain in the floor of said bridge; 

(c) Negligently and carelessly maintained’or failed to maintain the floor 
of said bridge.” 

She further alleges that this condition had existed 
for a considerable period of time prior to  the accident, 
and that respondent knew, or should have known of the 
existence of the defect, which she claims caused the 
accident. 

Respondent filed no answer to the complaint, and, 
under Court of Claims Rule No. 11, a general denial of 
the facts set forth in the complaint is considered to have 
been filed. 
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It is well established that the State of Illinois does 
not act as an insurer in the maintenance of its highways 
and bridges. Respondent can be held responsible in this 
case only if it is established by the greater weight of the 
evidence that claimant, while in the exercise of due care 
and caution, was injured and damaged as the proximate 
result of a defect, which was dangerous and unsafe for. 
ordinary travel, and of which the state had actual or  con- 
structive notice, and was negligent in allowing such defect 
to  remain uncorrected. 

The burden of proof is, of course, upon claimant. 
In determining the question of liability, we will 

briefly set forth claimant’s testimony, inasumch as she 
was the only witness to testify at the hearing with respect 
to the happening of the accident and the condition of the 
bridge. 

Claimant testified that she was employed by the 
Caterpillar Tractor Company as secretary to the mana- 
ger; that on the 30th of April, 1953, a t  approximately 
5:OO P. M., she was driving her Ford sedan automobile 
at  approximately 10 miles per hour across the Me- 
Donough Street bridge going home from work. At the 
time she crossed the bridge it was raining quite hard and 
the traffic was very heavy going east, the direction in 
which she was traveling. She was approximately 10 feet 
behind the automobile proceeding immediately in front 
of her. She testified that, as she approached and came to 
the center of the bridge in second gear, the left front 
wheel of her automobile caught in a deep rut in the 
road, which caused the steering wheel to spin out of her 
hand, and the automobile to swerve across the 16 foot 
roadway out of control, over a curb 10 inches in heighth, 
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and into a steel upright on the north side of the bridge. 
She hit the windshield, and lost consciousness. 

She further testified that, when she lost control, she 
applied her brakes, and the automobile slid into the up- 
right after going over the curb. 

Two sets of streetcar tracks run along the bridge, one 
eastbound and the other westbound. Claimant testified 
that her left wheels were to the right of the north or 
inside rail of the eastbound tracks at  the time she lost 
control of her automobile. 

Claimant’s exhibits Nos. 2 and 3, which are photo- 
graphs of the automobile, indicate a substantial amount 
of damage at  the point of impact, which appears to be 
squarely in the middle of the front bumper. The damage, 
as shown by the photographs, appears to us to  be more 
substantial than what could ordinarily be expected in a 
collision with the upright at the speed and in the manner 
described by claimant. 

Later claimant, on being recalled by her attorney to 
testify, identified the rut, which she referred to  as claim- 
ant’s exhibit No. 7, and circled it in ink. 

From an examination of exhibit No. 7, which is a 
photograph taken on May 1,1953, and identified by claim- 
ant as correctly portraying the condition of the bridge 
floor on that date, we note the place encircled. There 
appears to  be a small hole or  break in the wooden bridge 
floor near the north rail of the streetcar track. The photo- 
graph, however, is of no help in determining the size and 
character of the hole or break. It is1 impossible for us to  
tell from viewing the photograph whether it was a defect 
of recent or  long standing origin, or whether it was of 
sufficient size to catch the wheel of claimant’s automobile, 
and cause it to go out of control. Nowhere in the record is 
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there any further testimony concerning the character of 
this hole or break. 

It appears from the record that the surface of the 
bridge had, for some while, been deteriorating. It was con- 
structed of wood, and had, in some places, been patched 
by iron plates. Respondent’s exhibit No. 2, the Depart- 
mental Report, established that respondent had, on 
April 12, 1952, awarded a contract for the removal of 
the wooden floor, and replacement of it with a steel grid 
floor, but, due to  the shortage of steel, the contractor 
had been unable to secure materials, and commence work 
until May 27, 1953. 

Claimant offered another exhibit, No. 5, to show the 
character of the bridge floor, and also to  prove notice to 
respondent of the condition of the bridge floor. This ex- 
hibit was of a photograph published in the Joliet Herald 
News on Sunday, April 12, 1953, showing the bridge sur- 
face, and calling attention to the fact of the deterioration 
of the flooring, which had made the bridge so bumpy that 
cars bounced about when crossing it. 

From the above, it does not appear to us that claim- 
ant has borne the burden of proving either the existence 
of a defect, which caused the accident, o r  notice to  the 
state of the defect. Even assuming for the moment the 
existence of the “rut,’, and that it was of sufficient size 
to have caused claimant to lose control of her automobile, 
and thus be a danger to the traveling public, yet no- 
where is there any evidence from which we can find that 
the state had notice of the existence of such a rut. The 
only evidence, as we have stated before, is that the bridge 
was generally deteriorating. There is no evidence as to  
the length of time this rut was knbwn by anyone to  exist. 
Nowhere in the evidence is there any contention that 
-1 4 
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any other portion of the bridge floor presented a danger- 
ous hazard to  the traveling public. 

It is to be noted from claimant’s exhibit No. 5, 
which she contends establishes notice to  the state, that 
nowhere in the photograph or accompanying comment 
is there any indication of a rut or hole, which would 
cause a driver to lose control of an automobile. The hole 
referred to in that picture is one in which the comment 
states was patched with an iron plate. The newspaper 
only complained that the bridge was bumpy. This photo- 
graph does not constitute proof of notice to  the state of a 
dangerous defect. 

Nor can we say that the general deteriorating con- 
dition of the bridge floor was suEcient in itself to estab- 
lish such notice, either actual or constructive. Claimant 
does not base her claim on the general condition of the 
bridge floor, but, rather, a specific hole o r  rut, which 
caused her to  lose control of her automobile. It is this 
particular condition of which the state must have had 
knowledge before notice can be said to have been proved. 

Constructive notice, likewise, has not been proved. 
Such notice in this case can only be established by a 
showing that the defect complained of existed for a 
sufficient length of time from which a presumption of 
knowledge arose. No evidence was presented as to  wlien 
this rut originated, or  the cause thereof; and, therefore, 
no time has been established from which knowledge can 
be presumed. 

There is no contention that respondent failed to 
conduct reasonable inspections of the bridge, and even 
so there could be no contention that the defect should 
have been discovered prior to  the accident, inasmuch 
as there is no proof when the defect came into existence, 
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or  no proof that the state should have anticipated the 
defect, such as from a history of prior accidents occurring 
on the floor of the bridge due to  defects of such character. 

It cannot be contended from the mere fact that the 
state had let a contract to replace the surface of the 
bridge that it had notice of a dangerous hazard. Bridge 
floors, like anything else, wear out, and must be replaced 
in the natural course of events. The fact that such was 
contemplated does not, in the absence of other evidence, 
indicate a knowledge upon the part of the state that the 
bridge was dangerous and hazardous to the traveling 
public. 

In  addition to the question of notice, claimant has 
not established to our satisfaction the existence of a 
defect large enough to have caused her automobile to 
take the action it did. She submitted no evidence of 
measurements. She called no witness, who was familiar 
with the surface of the bridge. 

Without further evidence establishing the existence 
of a defect, we cannot give much weight to  claimant’s 
testimony in regard to the alleged defect, since her testi- 
mony is very meager in this regard. She was traveling 
closely behind the automobile immediately preceding her, 
bumper to  bumper as she described it at  one place in her 
testimony, and in all probability claimant did not see the 
actual floor of the bridge ahead of her. We note she did 
not testify that she saw the rut. We also note that, when 
she was asked by her attorney to point out the rut, she 
did so without giving any explanation as to  how she knew 
that was the place. She did not testify that she had ever 
seen that particular rut before, although she crossed the 
bridge every day. It appears to  us to  be somewhat un- 
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usual that under these circumstances she could be so 
positive concerning this particular location. 

We further note that the location of the alleged rut 
or hole, which claimant indicated on the photograph, was 
immediately adjacent to the north o r  inside streetcar 
track rail. Her testimony does not convince us that it 
was not the wet rail, rather than a hole o r  rut, which 
caused her to lose control of her automobile. This Court  
has previously dealt with the question of the necessity 
of claimant to produce evidence sufficient to satisfy the 
Court in regard to the proof (of the elements required 
in order to establish liability on the part of the state. 
In  Dominic Di Orio vs. Xtate of Illi?zois, 20 C.C.R. 53, 
the Court stated : 

“It would establish a dangerous precedent for this Court to hold that 
the state would be liable for all defects on a highway, which it was under a 
duty to maintain. There is no evidence in this record of the nature of the hole, 
its size, how long it  had been there, how it  had been created, or of any notice 
to the state of its existence, either actual or constructive. There is, therefore, 
nothing in the record to show that the respondent was guilty of any negligence. 
T o  hold that the state would be liable without notice, actual or constructive, 
would be making the state an insurer. 

This Court, by prior decision, is committed to the rule that the evi- 
dence must show that the state had actual or constructiv.e notice of the 
defect, and negligently failed to take precaution to protect the traveling public. 
(Dockery vs. State of Illinois, 18 C.C.R. 177).” 

I n  the instant case, claimant has not, at least to 
our satisfaction, borne the burden of proving her case. 
In Flint vs. State of Illinois, 21 C.C.R. 80, a. ease similar 
to this one, it was stated at pages 82 and 83: 

“This Court must determine both the law and the facts in a case. Unlike 
courts of review, we cannot say, ‘it is for the jury’, nor can we avoid our fact 
finding duties, as trial courts are able to do in jury cases.” 

I n  deciding this case, we have attempted to apply 
the facts to the law, as we understand them both to be, 
and have concluded that the record in this case does not 
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justify our finding f o r  claimant. This claim is, there- 
fore, denied. 

OPINION ON REHEARING 

Claimant, Leota Anderson, in her complaint alleges 
that the State of Illinois negligently maintained the floor 
of the McDonough Street bridge, which crosses the 
Deep Waterway in the City of Joliet, Jllinois. It further 
alleges that, while driving across said bridge on April 30, 
1953, her automobile was thrown out of control, due to 
a defect in the bridge floor, and into and against the 
steel upright of the bridge. She sustained personal in- 
juries, fo r  jvhich she claims the sum of $6,500.00, and 
damages to  her automobile, for which she claims the sum 
of $612.00. 

Her complaint alleges the following acts of negli- 
gence on the part of respondent: 

“(a) 

(b) 

(c) 

Negligently and carelessly permitted large holes to remain and 
exist in the floor of said bridge; 
Negligently and carelessly permitted deep ruts and other irregu- 
larities to be and remain in the floor of said bridge; 
Negligently and carelessly maintained or failed to maintain the 
floor of said bridge.” 

She further alleges that this condition had existed 
for a considerable period of time prior to the accident, 
and that respondent knew or should have known of the 
existence of the defect, which she claims caused the 
accident. 

Respondent filed no answer to the complaint, and, 
under Court of Claims Rule No. 11, a general denial of 
the facts set forth in the complaint is considered filed. 

It is well established that the State of Illinois does 
not act as an insurer in the maintenance of its highways 
and bridges. Respondent can be held responsible in this 



or  constructive notice of the defect, and mas negligent 
in allowing such defect to  remain uncorrected. 

Upon the first trial of tlie cause, claimant failed to 
prove her case, due primarily to the total lack of evi- 
dence sufficient to  establish that respondent had actual 
or constructive notice of the alleged defect. Subsequent 
to the denial of the claim by this Court, in a written 
opinion heretofore filed, a new trial was granted claimant 
on the ground of newly discovered evidence bearing upon 
this essential factor. 

The facts concerning the accident and the defect 
complained of, as shown by thc record now before the 
Court, are as follows: 

Claimant was employed by the Caterpillar Tractor 
Company as secretary to the manager. On the 30th of 
April, 1953, at  approximately 5:00 P. M., she was driving 
her Ford sedan automobile a t  approximately 10 miles 
per hour across the McDonough Street bridge going 
home from work. At the time she crossed the bridge it 
was raining quitc hard, and the traffic was very heavy 
going east, the direction in which she was traveling. Slie 
was approximately ten feet behind the automobile pro- 
ceeding immediately in front of her. She testified that, 
as she approached and came to  the center of the bridge 
in second gear, the left front wheel of her automobile 
caught in a deep rut  in the road, which caused tlie steer- 
ing wheel to  spin out of her hand, and the automobile to 
swerve out of control across the 16 foot roadway, over 
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a curb 10 inches in heighth, and into a steel upriglit on 
the north side of the bridge. She hit the windshield, and 
lost consciousness. 

She further testified that, when she lost control of 
her automobile, she applied her brakes, and her auto- 
mobile slid into the upriglit after going over the curb. 

Two sets of streetcar tracks run along the bridge, 
one eastbound and the other westbound. Claimant testified 
that the left wheels were to the right of the north or  in- 
side rail of tlie eastbound tracks at the time she lost con- 
trol of her automobile. 

Claimant’s exhibits Nos. 2 and 3, which are photo- 
graphs of the automobile, indicate a substantial amount 
of damage at the point of impact, which appears to  be 
squarely in the middle of the front bumper. 

The claimant, on being recalled by her attorney to 
testify, identified the rut, which she referred to  in claim- 
ant’s exhibt No. 7, and circled it in ink. 

From an examination of exhibit No. 7, which is a 
photograph taken on May 1, 1953, and identified by 
claimant as correctly portraying the condition of the 
bridge floor on that date, we note the place encircled. 
There appears to be a small hole or  break in the wooden 
bridge floor near the north rail of the streetcar track. 
The photograph, however, is of no help in determining 
the size and character of tlie hole or break. I t  is impos- 
sible fo r  us to  tell from viewing the photograph whether 
it was a defect of recent or long standing origin, or 
whether it was of sufficient size to  catch the wheel of 
claimant’s automobile and cause it to go out of control. 
Nowhere in the record of the first hearing was there any 
further testimony concerning the character of this hole 
or  break. 



424 

On the re-trial, however, William Daggett, a Police 
Sergeant of the City of Joliet, assigned to the TraFfc 
Division, testified that he came upon the scene of the acci- 
dent shortly after it occurred: and before either the 
claimant or her automobile had been moved. 

He testified that the defect circled by claimant on 
her exhibit No. 7 mas a hole, approximately one and one- 
half or two feet long, about four or five inches wide, and 
about three or four inches deep. He further stated that 
he observed a skid mark running from the hole in the 
bridge floor to that portion oE the bridge where the 
left front of claimant’s automobile struck the bridge 
girder. 

He also testified that, about two weeks prior to  the 
accident in question, he was driving his own private 
automobile over the bridge, and hit the same hole, ripping 
his tire. He had observed the condition of the bridge, 
and stated that it was, on the day in question, in very 
poor condition, and had been in a bad state of repair for 
approximately one month prior to the accident, and that 
the Police Department had received numerous complaints 

It appears from the record that the surface of the 
bridge had, for some while, been deteriorating. It was 
constructed of wood, and had, in some places, been 
patched by iron plates. Respondent’s exhibit No. 2, the 
Departmental Report, established that respondent had, 
on April 12, 1952, awarded a contract for the removal 
of the wooden floor and replacement of it with a steel 
grid floor, but, due to the shortage of steel, the con- 
tractor had been unable to secure materials, and com- 
mence work until May 27,1953. 

. about its condition. 
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Claimant offered another exhibit, marked No. 5, t o  
show the character of the bridge floor, and also to prove 
notice to respondent of the bridge floor condition. This 
exhibit was a photograph, published in the Joliet Herald 
News on Sunday, April 12, 1953, showing the bridge 
surface, and calling attention to  the fact that the de- 
terioration of the flooring had made the bridge so bumpy 
that cars bounced about when crossing it. 

Although the exhibits are not in and of themselves 
sufficient to  establish constructive notice of the particular. 
defect complained of, the testimony of William Daggett 
does, in our judgment, coupled with the exhibits, SUE- 
ciently establish this indispensable element, which must 
be proven by claimants in this type of cases. 

In our judgment, the record now establishes that 
respondent had suficient time to  become apprised of the 
existence of this defect, and should have repaired it, in- 
asmuch as it was of sufficient size to constitute a danger 
to the traveling public. 

With respect to  the question of due care upon the 
part of claimant, we find that the record is sufficient to 
establish this element. Due to the rain and traffic at the 
time of the accident, it is understandable that she did not 
see the hole in time to avoid it. 

We, therefore, believe that the record now contains 
sufficient evidence to support claimant’s contention that 
the accident was the proximate result of negligence on 
the part of respondent, and, therefore, will consider the 
question of damages. 

The injuries received by claimant consisted of cuts 
upon her forehead and both knees. She was rendered un- 
conscious when her automobile struck the girder. She 
received emergency treatment a t  St. Joseph’s Hospital in 
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Joliet, and was confined to her home for  ten days. She 
then returned to  work, and has been working ever since. 

Dr. I. Joshua Speigel examined claimant on May 31, 
1956, pursuant to an order of this Court, and found that 
she had suffered a mild cerebral concussion, and has a 
numbness of the right side of her forehead, which is 
present at all times. He found that the numbness was 
caused by trauma to  the supraorbital nerve, which has 
resulted in “paralysis, partial, Supraorbital nerve (riglit) 
secondary to traumatic neuritis ”, and, in his opinion, the 
condition is permanent, which neither medical nor sur- 
gical treatment can change. 

He found that she lias made a “relatively gratifying 
recovery”, and now “lias only occassional mild head- 
aches on the right side of the head”, the type of which 
comes under the heading of a group of symptoms known 
as “ Post-Concussional Syndrome ”, with respect to which 
no definite prognosis can be made. 

Dr. Speigel also reported that lie performed a de- 
tailed neurological examination upon claimant. His report 
indicates lie found her to be intelligent, bright, alert, co- 
operative, pleasant, and well oriented in all spheres. 

He noted a “well healed transverse laceration above 
the right supraciliary ridge, and above this was a small 
three inch square area of hypalgesia and hypesthesia. 
There was a peculiar bluish ridge above the scar extend- 
ing upwards and ending in a bluish discoloration”. He 
further reported that “the laceration of the scalp is now 
healed, and is in and of itself riot a source of disability 
other than cosmetically”. He noted no other symptoms 
with the exception that claimant complained that she 
“has pain in the knees from time to time”. 

\ 
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The only other medical evidence offered by claimant 
in the record was the testimony of Dr. Albert C. Field, 
Oak Park, Illinois, who examined claimant once on 
December 5, 1953, sixteen days prior to the first hearing 
of the cause. 

Her treating physician, Dr. Lofdahl, was not called 
as a witness either at the first hearing or  the second 
hearing. 

Dr. Field’s testimony with respect to the conditior, 
of claimant’s knees was that upon each was a scar, and 
that there mas some limitation of flexion of the left knee; 
that the semi-lunar cartilage was injured, and that he 
“ thought 

He further stated that it was then too early to  make 
a definite prognosis as to  whether or not the cartilage 
should be removed by surgery, but that she should be kept 
under observation, and, if pain and limitation persisted, 
surgery would be indicated. 

On cross-examination, he acknowledged, in answer 
to  a line of questioning relative to permanency, that he 
did not know whether she would have improvement or not. 

His only expressed basis for  finding that the cartilage 
was damaged was “a limitation of extension, pain, rigid- 
ity, and muscle spasms in the knee joint at the time of 
examination, and a pain located over the head of the 
tibia”. 

Claimant herself testified only at the original hearing 
011 December 21, 1953, and was present before the Court 
in compliance with its order on October 26, 1956. 

In her testimony a t  the original hearing she testified 
that her salary a t  that time was $100.00 per week; that 
she lost two weeks time from her employment; that she 
incurred medical expense of $30.00 for  treatment by Dr. 

the condition was permanent. 
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Q. A. Lofdahl, her family physician, by reason of the ac- 
cident ; that she could not bend her left knee all the way, 
and that the right knee was “the same but not quite as 
bad’?, and that the knees pained her; that the right fore- 
head area was numb; that she had headaches, was ner- 
vous, and suffered spells of dizxiness; that she was ex- 
amined by Dr. Field at  the request of her attorney; 
and that the cost of repairing her automobile was $612.00, 
which she had paid to the Joliet Motor Sales on Septem- 
ber 9, 1953. 

Claimant acknowledged before the Court on October 
26, 1956 that there has been no further medical treatment 
with respect to her knee condition. The scar on that date 
did not appear to the Court to be greatly disfiguring, 
although it was visible at  close range. 

It is difficult fo r  LIS t o  fix money damages in this case. 
The main complaint appears to  be the numbness of the 
right forehead, which, although discomforting, does not 
appear from the record to affect claimant adversely. 

She does, however, continue to have occasional head- 
aches, which respond to medication, and does still com- 
plain that her knees pain her to some extent. 

I It appears to us, however, that, inasmuch as nothing 
further has been done with respect to the knee condition 
for more than three years, when, from Dr. Field’s testi- 
mony, surgery could be resorted to, apparently the condi- 
tion falls considerably short of being a disabling one. 
We feel that expressions of pain, unaccompanied by 
more definite and recent medical. testimony, are of little 
probative value, and can not support a large recovery 
for that particular injury. 

We believe that, upon the record furnished us in 
this case, an award for the special damages sustained, 
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being loss of earnings $200.00, medical expenses $30.00, 
and damages to automobile $612.00, a total of $842.00, plus 
an additional sum of $1,500.00 f o r  personal injuries sus- 
tained, is ample. 

Wherefore, the claim in hereby allowed in the sum of 
$2,342.00. 

(No. 4602-Claimants awarded $6,500.00.) 

THE COUNTY OF BOND AND THE COUNTY OF CLINTON OF THE 
STATE OF ILLINOIS, Claimants, YS. STATE OF ILLINOIS, 

Respondent . 
Opinion fired January 8, 1957. 

JOSEPH B. SCHLARMAN AND ROBERT F. SMITH, At- 

LATHAM CASTLE, Attorney General ; C. ARTHUR 

. 

torneys f o r  Claimants. 

NEBEL, Assistant Attorney General, for Respondent. 
STATE OFFICERS AND AGENTS-Wg&m%. Where evidence showed re- 

spondent’s agent drove a 19 ton%notor truck Over a.bridge posted for a 5 ton 
limit, respondent was guilty of negligence. 

DAMacEWvidence. Where neither party was able to establish the 
depreciation table on a bridge, the junk value of the bridge will be deducted 
from the award. 

TOLSON, C. J. 
On January 25, 1954, the County of Bond and the 

County of Clinton filed their complaint against the State 
of Illinois f o r  damages to a county line bridge, owned 
and maintained by the two counties. 

The record consists of the following : 

1. Complaint. 
2. Departmental Report. 
3. Transcript of evidence. 
4. Abstract of the evidence. 
5 .  
6. 
7. Reply brief of claimant. 

Statement, brief and argument of claimant. 
Statement, brief and argument of respondent. 
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The facts of the case are as follows: 
State Aid Route No. 1 runs in an east-west direction, 

and divides the County of Bond on the south and the 
County of Clinton on the north. T’lie two counties jointly 
maintain the roads and bridges, and, in particular, a GO 
foot, single lane, steel truss bridge across Flat Branch 
Creek. 

Several years prior to  the 28th of January, 1952, the 
date of the accident, the bridge was examined by County 
Engineers, and found to  be safe for a 5 ton limit. 
Claimants caused signs t o  be posted 100 feet from either 
approach to the bridge, bearing the legend “Load Limit 
5  TO^,,. 

On January 28, 1952, Raymond Habler, an employee 
of the Division of Standards of the Department of Agri- 
culture, was driving a state truck along said State Aid 
Road. The truck contained equipment for the purpose 
of testing scales, and weighed 37,000 pounds. He crossed 
Flat Branch Creek Bridge at a EPpeed of from 25 to  30 
miles per hour. The bridge collapsed, and the two coun- 
ties were compelled to spend the sum of $6,738.58 for 
repairs. 

Witnesses for respondent stated that they did not 
notice the signs, but the evidence from witnesses for 
claimants, together with the photographs, admitted in 
evidence, establish conclusively that the bridge was 
posted f o r  a 5 ton limit. 

The driving of a motor truck weighing 19 tons over 
and across a bridge posted for a 5 ton limit was a 
negligent act, and this Court, therefore, finds that re- 
spondent was guilty of negligence. 

Respondent urges that claimant has not established 
the true measure of damages, and contends that, when 
property cannot be repaired, the cost of replacement is 
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not the correct measure of damage. Johlzsovz vs. Clike- 
ma%, 343 Ill. 346. 

Claimants reply by stating that the counties did 
not build a new bridge, but simply replaced the steel 
girders over existing abutments, and replaced the floor. 

Neither parties were able to establish the age of 
the bridge, so that normal depreciation could be con- 
sidered, and the record is silent as to  the amount re- 
ceived by claimants when the old bridge was junked. 

The question of salvage was presented to  this Court 
in the case of Dizon Fruit Company vs. State of I l l ko i s ,  
Case No. 4662, opinion filed March 16, 1956. In  this case, 
a truck had been set afire by an inmate of the Dixon 
State School, and burned beyond repair. At page 11, 
the Court said: 

“From the evidence we must assume that the truck was not capable of 
being repaired economically. Consequently, its only value on the market was 
as junk, and whatever parts might be salvaged therefrom. 

The burden of proof on the question of damages, as stated by the 
Supreme Court of Illinois in N. V. C. 6 St. L. R.R. vs. Transit Lines, 408 
111. 336 at  page 340, is, ‘The plaintiff has the burden of establishing the 
damages, which result from the defendant’s tortious act, but, insofar as it may 
be contended that the damages might or should have been minimized by 
taking steps to reduce the resulting damages, the burden of proof rests upon 
the defendant.’ 

The Court there rejected a rule, which would have required plaintiffs, ‘In 
cases involving destruction of property to have experts qualify to prove to 
what use the remaining material might be made, and determine whether any 
value existed over and above the cost of transportation, and many other 
factors, which would place upon a plaintiff in a law suit involving the question 
of damages to personal property an intolerable and unnecessary burden.’ ” 

In the instant case, the itemized statement contains 
a figure of $544.03 for  “Cost of labor for repair of 
bridge”. Undoubtedly a portion of this fund was used 
to remove the old bridge. We believe it also a fair as- 
sumption that the old bridge was worth a few hundred 
dollars as junk. 
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An award is, therefore, made to claimants in the 
amount of $6,500.00. I 

(No. 4603-Claim denied.) 

ENA L. PETTY, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed January 8, 1957. 

FLEETWOOD M. McCoy, Attorney for Claimant. 
LATHAM CASTLE, Attorney General ; MARION G. 

TIERNAN AND JOHN L. ROACH, Assistant Attorneys Gen- 
eral, for Respondent. 

PUBLIC BUILDINGS-SfUiWUyS. Evidence failed to show that respondent 
was negligent in the maintenance of its stainvay upon which claimant fell. 

CONTRIBUTORY NEGLIGENCE+ide?ZCe Where evidence showed that 
claimant had knowledge of the condition of which he complained, and did 
not use the stair bannister in starting her descent, she was not in the exercise 
of due care and caution for her own safety. 

EvrDENcE-notice.  Claimant failed to put in the record any evidence 
that respondent had actual or constructive notice of the alleged condition of 
the stairwell. 

WHAM, J. 
Claimant, Ena L. Petty, received personal injuries, 

consisting of a broken collar bone and lacerations, when 
she fell while descending a flight of stairs in the Elgin 
State Hospital OQ August 8, 1953, while upon the prem- 
ises as a visitor of an inmate, for which injuries she 
has filed a petition against the State of Illinois seeking 
recovery in the amount of $7,500.00. 

She alleges in the petition that her fall was caused 
by the “careless, negligent and improper application 
of an extremely slippery polishing material o r  sub- 
stance” on the floor of the corridor and the stairway 
of said hospital. 

Respondent, having filed 110 answer, relied upon 
Rule 11 of the Court of Claims to effect a general denial 
of the allegations set forth in the petition. 
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The evidence offered by claimant consisted of her- 
self and two companions, who had come to visit her 
nephew, an inmate of the hospital. One of the visitors 
was the father of the inmate, and the brother of claim- 
ant ; the other was a young girl, 16 years of age, the niece 
of claimant. 

These three witnesses all testified that, upon arrival 
at the hospital, they were directed to the second floor of 
the building wherein their relative was quartered. They 
proceeded up the stairs and along a corridor for some 
distance, whereupon they were informed that he was on 
the first rather than the second floor. They retraced their 
steps to the stairway, and, as claimant was stepping 
from the second floor corridor to  the top step, she fell 
down the flight of stairs receiving the injuries for which 
she complains. 

With respect to the condition of the corridor and 
the stairway, each of these three witnesses testified in 
basically the same manner, namely, that the floor of the 
corridor and the tread of the stairs were so heavily 
waxed and slickly polished that it seemed as slick as ice, 
as they walked thereon. Claimant testified that she and 
the others commented about this condition of the floor, 
as they came along the corridor after ascending the 
flight of stairs. She further stated that the wax was 
so thick, and the surface so slick, that she had a fear 
she would slip and fall at any minute. 

On cross-examination, she admitted that she did not 
grasp the railing, as she started down the stairs. Re- 
spondent’s evidence established that there was a railing 
on each side of the stairway. 

Mr. Pitts, brother of claimant, testified that on the 
way up the stairs he made mention to  his companions 
that the steps were polished. He further testified that the 
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corridor, as well as the stairs, were slippery, and that he 
also mentioned several places they had missed polishing. 
He also testified that it was like walking on ice. 

Jean Brane, niece of claimant, the other occurrence 
witness, testified that, when she reached the head of the 
stairs on the may down from the second floor, she told 
claimant she had never seen such a floor condition before. 

These were the only witnesses offered by claimant 
with respect to the question of liability. 

The evidence offered by respondent is all to the 
contrary upon the waxing and polishing of the corridor 
and stairs. Frances Richey, a psychiatric aide of 20 
years standing, testified that she supervised the details 
of cleaning the corridors and stairs in the building where- 
in the fall occurred. She stated that only clear water 
was used to  clean the corridors and stairs, and that wax 
was never applied. She further stated that inmate labor 
was used to mop the floors, and that the time of mopping 
was always scheduled at approximately 8:OO A. M. No 
waxing or polishing material was furnished to, nor was 
it available to the inmates at  any time. 

This witness was unable to  recall specifically con- 
ducting the inspection of the stairs and corridor on the 
particular date of the accident, inasmuch as she did not 
learn of the accident until the day after. She did state, 
however, that her duties took her up the stairs and down 
the corridor in question a number of times each day, 
and that among her duties was the inspection of the 
stairs and corridor, and the assignment of inmates to 
the performance of the necessary labor in keeping the 
corridor and stairs clean. She stated definitely that no 
wax was ever used on the corridor and stair, and that 
she was on duty the day of the accident. She further 
stated that no supplies were available to the inmates 
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except those passed out to them by institutional person- 
nel. 

It appears from the evidence that the floor surface 
of the corridor was of terrazza, and the stairway surface 
was a non-skid composition material of carborundum 
and marble chips. The stairway and corridor were 
smooth and well lighted. No complaint is made with 
respect to the construction of the stair or corridor. 

Claimant contends in her brief and argument that 
she has proven her case within the rule announced in 
Dixon, vs. Hart, 344 Ill. App. 432, and followed by this 
Court in Opal Fox vs. State of Illiflois, 21 C.C.R. 12. 

We do not agree. 
Even considering her evidence alone in its most 

favorable aspects, we find no indication that the condi- 
tion complained of was unknown to  her, or  that she came 
upon it unexpectedly, o r  that the floor surface itself was 
uneven. On the contrary, claimant and her companions 
all testified that, from the outset, they were well ap- 
prised of the condition of the floor and the stair, and 
further testified that they commented to  one another 
several times concerning it. The authority relied upon 
by claimant involved a hidden unexpected condition. In  
the Fox case, supra, an uneven floor with dents, ridges 
and wavy contour was shown to  exist. Both of the cited 
cases recognized the general rule followed in Illinois, 
as set forth in Mack vs. Womans’ Club of Aurora, 303 
Ill. App. 217. There the court aptly stated: “The waxing 
of floors of this character is a common practice, and too 
well-known to  be considered negligent in the absence of 
evidence tending to  prove some positive negligent act 
o r  omission on the part of the owner of the premises, 
which contributed to the injury. . , . . We do not con- 

I 
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sider it was negligence per se f o r  appellant to have the 
clubroom floor cleaned and waxed, nor that such act 
served to charge appellant with the duty of anticipating 
that one in the exercise of ordinary care would be ex- 
posed to danger when using the floor in a manner for 
which it was intended.” 

The court further held that, where there was no 
hidden danger, a person must be held to  have assumed 
the risk involved of walking upon the waxed floor. 

In  the case of Dimm vs. Hart, 344 Ill. App. 432, relied 
upon by claimant, the court reversed a judgment for 
plaintiff in a similar case, and stated at  page 437 : “Does 
testimony that a floor was ‘polished’ or ‘slick’ without 
more, as was shown by plaintifl’ in this case, establish 
that defendant was negligent in his choice o r  application 
of a floor dressing, or that the floor was dangerous for 
use by the public? We think not. Such descriptions are 
hopelessly lacking in precision of meaning. What is 
‘slippery’ to one person might not be ‘slippery’ to 
others. And what is ‘slick’ to a person wearing one type 
of shoe might not seem ‘slick’ to  him if wearing another 
kind of shoe. We do not feel that such testimony fur- 
nishes the jury with any real evidence of a probative 
value in weighing the defendant’s conduct against the 
care required of him by the law governing such cases. 
. . . . . .Extrinsic evidence of a character more clear 
and convincing than plaintiff’s completely subjective 
verbal characterization of the floor as ‘slick’ must be 
shown before a jury could fairly and intelligently weigh 
the owner’s conduct in the care of his floors and its 
causal relationship to plaintiff’s fall.” 

To the same effect see the cases of Custer vs. St. 
Clair Country Club, 349 Ill. App. 316; and Turner vs. 
Chicago Housing Authority, 11 111. App. (2d) 160 at  170. 
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We believe the above stated rules to be sound, and 
will adhere to  them. Consequently, the evidence offered 
by claimant does not, in our judgment, establish a dan- 
gerous condition resulting from negligent acts or  omis- 
sions on the part of respondent within the meaning of 
the law of Illinois. 

There are also two other elements lacking, which in 
themselves would also preclude a recovery. First, the 
record is barren of any evidence that respondent had 
either actual or  constructive notice of the alleged con- 
dition. Second, if the floor and stair were as slippery 
as claimant contended, and particularly in view of her 
testimony that she knew of its condition, and yet did 
not use the stair bannister in starting her descent, then, 
in our judgment, she was not in the exercise of due 
care and caution for her own safety. 

Since the burden of proving each of the above ele- 
ments rests upon claimant, she has failed to prove her 
case in those respects. 

In addition to the above, however, the evidence 
offered by respondent conflicts quite materblly with that 
of claimant on the question of the floor and stair condi- 
tion. According to respondent, the floor and stair had 
never been waxed. Obviously, either the respondent’s 
witness or  claimant’s witnesses were mistaken. After 
considering at length the record in this case, we cannot 
say, in our fact finding capacity, that the evidence of 
claimant impresses us to  the extent of establishing a pre- 
ponderance over that offered by respondent on this 
material element of the case. 

For  all of the above reasons, we have concluded that 
this claim should be, and is hereby denied. 
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(No. 4610-Claimants awarded $8,672.50.) 

LILLIA4N STAXLEY, ADMINISTRATOR OF THE ESTATE OF JOE STANLEY, 
DECEASED, Claimant, vs. STATE OF ILLINOIS, Respondent. 

2pitiion filed january 8, 1957. 

R. W. HARRIS AND WYATT A. LINDSEY, Attorneys for 

LATHAM CASTLE, Attorney General ; C. ARTHUR 

Claimant. 

NEBEL, Assistant Attorney General, for Respondent. 

HIcHwAYs--neg@nce. Evidence showed that respondent failed to pro- 
vide flares and barricades to warn the public of a freshly poured concrete 
patch. 

TOLSON, C. J. 
0 1 7  February 25,1954, Lillian Stanley, Administrator 

of the Estate of J o e  Stanley, deceased, filed her com- 
plaint for the wrongful death of claimant's intestate. 

The record consists of the following : 

1. Complaint. 
2. Departmental Report. 
3. Transcript of evidence. 
4. Abstract of evidence. 
5 .  
6. 

Statement, brief and argument of claimant. 
Statement,'brief and argument of respondent. 

The case was argued orally on November 13, 1956, 
at which time the parties stipulated that Hawkeye- 
Security Insurance Company had reimbursed claimant 
f o r  the loss of an automobile in the amount of $1,172.50, 
and was entitled to  reimbursement, if an award was 
made. 

The facts of the case are as follows: 
On December 4, 1953, the State Highway Depart- 

ment was engaged in repairing State Route No. 146 
by removing sections of the pavement, and replacing 
them with freshly poured concrete patches. A sketch of 
the area discloses that three miles to the west of the 
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I scene of the accident appropriate warning signs and 
flares were in place to  advise the traveling public of 
road repair work. Progressing toward the east and the 
scene of the accident were additional signs and flares. 

At the crest of a hill, 330 feet from the scene of the 
accident, was a ‘ ‘ Barricade Ahead ” sign, which was 
lighted by a flare. The scene of the accident consisted 
of a 6 foot by 8 foot  area of freshly poured concrete. 
All of the witnesses testified that this area was not pro- 
tected by flares. 

As to the existence or non-existence of a barricade, 
the evidence is in dispute. 

Robert Hadsell, a foreman on the job, testified that 
a barricade was put up when the patch was broken out, 
but the barricade was removed when the ready-mix truck 
dumped the concrete. He and the rest of the crew had 
moved west a t  the time of the accident, and could not 
testify that the barricade was actually in place at the 
time of the accident. 

Three eye witnesses, who were driving behind the 
Stanley car, and saw the accident, testified positively 
that there were no flares or barricades in place at the 
time of the accident. 

With reference to  the accident itself, the evidence 
discloses that Joe Stanley was driving a Chevrolet car 
in an easterly direction on Route No. 146. According to  
the witnesses he was traveling between 45 and 50 miles 
per hour when the right wheels of his car hit a freshly 
poured concrete patch, which caused his car to go out 
of control, and resulted in his death. 

The accident occurred between 4 :30 and 5 :00 P.M. 
The sun had set, and cars were using their head lights. 

A witness for respondent testified that a depart- 
mental rule required that flares be set out before 4:OO 

I 
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P.M. Notwithstanding this departmental rule, the flare 
trucks drove past the area in question around 4:30 P.M., 
but did not stop to put out flares. 

From this evidence, the Court finds, as a question 
of fact, that respondent failed to provide flares and 
barricades to warn the public of the freshly poured con- 
crete patch. It necessarily follows that such failure 
constituted negligence on the part of the state. 

Respondent urges, as an additional defense, that 
claimant failed to exercise due care for  his own safety, 
and argues that the series of signs and flares should 
have put him on notice that other repairs were being 
made in the area. 

This Court has on many occasions held that the 
state is not an insurer against all accidents upon its 
highways. 

Grant vs. State of Illinois, 2 1  C.C.11. 563. 
Gray vs. State of Illinois, 2 1  C.C.R.. 521. 
Beenes vs. State of Illinois, 2 1  C.C.R. 83 .  

We have also followed the common law rule that a. 
claimant must exercise due care for his own safety. 

Perry vs. State of Illinois, 21 C.C.F.. 311. 
Bodie vs. Stote of Illinois, 2 1  C.C.R. 386. 

The evidence discloses that claimant’s intestate was 
driving between 45 and 50 miles per hour. For  a distance 
of three miles the state had set u p  barricades and flares 
to warn him of danger. 

I f  it appears from the evidence that he was driving 
in a reasonable and proper manner, so that he was free 
from contributory negligence, we believe that he had a 
right to assume that the road was in a reasonably safe 
condition, in the absence of further flares and barricades. 
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We further believe that, when the state opens up 
a highway for repair purposes, it is duty bound to ade- 
quately warn the p u b h  of the danger, which it has 
created, as this is a man-made condition of danger, as 
distinguished from one created by the elements, such 
as a “heat blow-up”. 

In the case of Barfee ITS. State of Illinois, 19 C.C.R. 
86, an almost identical fact situation was before the 
Court. Claimant was driving on U. S. Highway No. 50 at 
5:45 P.M., and drove into a pavement excavation, which 
was not protected by flares. The Court found the state 
guilty of negligence for failure to  set out flares, and made 
an award to claimant. 

The Court, therefore, concludes in the case at  bar 
that the state was guilty of negligence, and that claim- 
ant’s intestate was free from contributory negligence. 

An award is, therefore, made to Hawkeye-Security 
Insurance Company in the sum of $1,172.50 to reimburse 
it for the loss paid to claimant. 

An award in the amount of $7,500.00 is hereby made 
to claimant. 

(No. 46144la imant  awarded $342.00.) 

GUY A. THOMPSON, TRUSTEE OF MISSOURI PACIFIC RAILROAD 
COMPANY: DEBTOR, Claimant, vs. STATE OF ILLINOIS, 

Respondent . 
Opinion filed January 8, 1957. 

WALKEX AND WILLIAMS, Attorneys for Claimant. 
LATHAM CASTLE, Attorney General ; C. ARTHUR 

NEREL, Assistant Attorney General, for Respondent. 
CowrRAcTs-demurrage charges. Theory of “vis major” not applicable 

to prison riot a t  penitentiary, and the failure of respondent to unload railroad 
cars during it will not excuse respondent from paying demurrage charges, 
there being no express exception contained in the tariff covering riots. 
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FEARER, J. 
Claim was filed in this Court on behalf of Guy A. 

Thompson, Trustee of the Missouri Pacific Railroad 
Company, 011 March 23, 1954. 

The record consists of the following : 
Complaint. 
Motions far extensions of time in regard to filing pleadings. 
Departmental Report. 
Transcript of evidence. 
Statement, brief and argument of claimant. 
Statement, brief and argument of respondent. 
commissioner’s Report. 

It is a claim for demurrage charges fo r  coal de- 
livered to  the Illinois State Penitentiary at  Menard, 
Illinois. The dates involved are between September 19, 
1952 and October 6, 1952, when various and sundry cars 
of coal were delivered to the penitentiary. The cars were 
kept in the custody of respondent, and 011 the tracks of 
said penitentiary on the various dates set forth in the 
complaint. The dates the cars wei*e placed on the tracks, 
unloaded, and made available f o r  removal were also set 
forth. 

The tariff charges fo r  intrastate shipments, pub- 
lished and in full force and effect at  the various times 
mentioned, are set forth in exhibit A, attached to  the 
complaint and made a part thereof. The authorized de- 
murrage charges were also set forth for each particular 
car, the total amounting to $342.00, which is not disputed 
by respondent. 

It is not disputed, and so found by the Commis- 
sioner, that the delay in the unloading of the cars was 
caused by a r io t  of the inmates at  the penitentiary on 
September 22, 23, 24 and 25. 

The present warden at the penitentiary was not the 
warden at the time the demurrage charges were incurred, 
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and the bills for demurrage were not transmited to  him 
prior to  September 30, 1953, when funds fo r  the 67th 
General Assembly lapsed, which is the reason they were 
not paid. 

As found by the Commissioner, there is very little 
dispute as to the facts. There is no question but what 
the cars were spotted on the tracks in the penitentiary 
on the dates set forth in the complaint. There was a 
riot in the penitentiary during said period of time, and 
the cars were not unloaded due to  the riot on the dates 
set forth in the complaint, and hereinabove referred to. 
The charges made for demurrage were proper, and were 
on file with the Illinois Commerce Commission. The 
computations were correct, and proper charges were 
made in accordance with the exhibits attached to the 
complaint and made a part thereof. Furthermore, re- 
spondent does not dispute the correctness of the charges, 
but only questions the liability of respondent due to  the 
fact that the delay in unloading, which caused the de- 
murrage, was due to  the riot, which was beyond the 
control of the agents of respondent. 

The Commissioner submitted the matter to this 
Court, because there was a question of law to be decided, 
and made no findings in regard thereto. 

Respondent cites the case of Illinois Central Rail- 
yoad Co. vs. State, 18 C.C.R. 214, where the proposition 
that a coiitract fo r  the payment of demurrage charges 
with the state is null and void unless expressly author- 
ized by law. There is no  question in our mind but what 
the demurrage charges, as set forth in the complaint, 
were authorized by law, and are correct charges. 

In the second point of its brief, respondent calls 
attention to  the following cases : 
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Southern Railway Co. vs. White, 284 F. 560. 
Chesapeake 6 Ohio Railway Co. VS. Board, 100 W. Va. 222; 
130 S. E. 5 2 5 ;  44 A.L.R. 826. 

These cases fall under the proposition that the obli- 
gation to pay demurrage is imposed by law, and payment 
is excused when the delay is caused by the intervention 
of a “vis major”, such as an insurrection. 

Respondent in its argument states that it does not 
deny the loaded cars were delivered to the penitentiary; 
that the demurrage charges were in effect in the tariff 
on file with the Illinois Commerce Commission, and that 
the computation of the charges made by claimant is 
correct, since each car was identified, and the’ period of 
delay established by competent evidence introduced by 
claimant. Respondent also admits that the demurrage 
charges have not been paid. 

It is further set forth that the only question re- 
maining to be decided in this case is whether or not, 
under the law in force and the facts established by the 
record, the demurrage charges are legally due. 

The question remains in respondent’s mind as to 
whether o r  not the riot o r  the intervention of “vis 
major” excuses the payment of demurrage, and cites 
the case of Chesapeake wnd Ohio Railway Compmy  vs. 
Board, 100 W. Va. 222. In  this case it was held that the 
payment of demurrage was excused, and the court said: 

“The same general principles, which the federal court found applicable 
in the White Case, apply to the one now before us. True, in that case the 
relief was granted because of an act of God, and here the relief is sought be- 
cause of the act of man. W e  see no reason, however, to distinguish in this 
case between a storm of wind, lightning, and rain, and a storm of human 
passions. W e  find no cause to differentiate here between a flood of water and 
a flood of men. This ‘armed march’ was a human tide, before which the de- 
fendants were as helpless as before elemental storm and flood.” 

Claimant in his brief argues that a railroad is given 
no choice but to exact the payment of all charges prop- 
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erly accruing under its tariffs, as filed and approved by 
the Commerce Commission, and this rule applies to de- 
murrage charges. It cites the case of Davis vs. Keystome 
Steel artd Wire Co., 317 Ill. 278, in which case the court 
said : 

“Since the demurrage was a proper terminal charge for which the 
appellant was liable as a part of the transportation of the cars, it was payable 
by the appellant in accordance with the demurrage rules-and it was the duty 
of the appellee to collect it unless the existence of the strike excused the pay- 
ment. The rules make some exceptions to demurrage charges, such as in the 
case of certain weather conditions, delay or irregularity of the carrier in de- 
livery, resulting in the bunching of cars, errors in notice or other railroad 
errors, none of which apply to the circumstances of this case, but no mention 
is made of failure to load or unload because of a strike. . . . The duty to 
unload is, therefore, absolute in the absence of the expressed exceptions.” 

The case cited was decided at a time when the tariffs 
contained no provision in relation to strikes, and it stands 
for the proposition that, unless the excuse for payment 
can be found within the exceptions contained in the tariff , 
the duty to pay is absolute. 

There is a vast difference betwen a struck plant and 
a riot of the inmates of a penitentiary, as the inmates 
are not employees of respondent. The act of employees 
striking is a legal one, whereas the riot of the inmates 
in a penitentiary is an unlawful act. I f  it had been the 
intention to  excuse the payment of demurrage in the 
case of riots, such an exception should have been placed 
in the tariff. 

It is also found that, except for the eight cars, which 
were located within the plant during the riot, the re- 
mainder of the cars arriving were placed on the peni- 
tentiary’s private tracks where they could have been 
unloaded by employees at the penitentiary, so that no 
demurrage would have accrued on such cars. The biggest 
delay, which resulted in the bulk of the accrued demur- 
rage, arose not because of the riot, which lasted from 
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September 22 to September 25, but because of the delay 
in getting back to  work after thc riot had subsided. 

I n  Words and Phrases, volume 44, page 314, we find 
“vis major” being defined in many ways, and it ap- 
pears throughout that it is not applicable to  the case in 
question. I n  the majority of the cases, it was defined 
as something, which results immediately from an actual 
cause without the intervention of man, and could neither 
have been prevented by the exercise of prudence, dili- 
gence and care, nor the use of those appliances, which 
the situation of the party renders it reasonable that he 
should employ. Story defines “vis major’, to  be any 
irresistible natural cause, which cannot be guarded 
against by the ordinary exertions of human skill and 
prudence. 

It is, therefore, the opinion of this Court that an 
award should be made fo r  demurrage charges to claimant 
in the sum of $342.00. 

(No. 4618-Claih denied.) 

LAWRENCE B. STEDMAN, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion filed Ianuary 8, 1957. 

HOLLERICH AND HURLEY, Attorneys for Claimant. 
LATHAM CASTLE, Attorney General ; C. ARTHUR 

NEBEL, Assistant Attorney General, for Respondent. 

STATE PARKS AND MEMORIALS-duty of respondent. Respondent is not 
an insurer against accidents occurring to patrons while using park facilities. 

SAME-contributory negligence. Evidence showed that voluntary depart- 
ure in the night time from path, which was known to be near precipice, was 
proximate cause of claimant’s injuries. 

TYHAM, J. 
This action is brought by claimant, Lawrence B. 

Stedman, against respondent, State of Illinois, to  re- 
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cover $7,500.00 in damages for personal injuries sus- 
tained when he fell into a canyon located in Starved 
Rock State Park on September 11, 1952. 

The record reflects that claimant was rightfully upon 
the premises, having rented one of the cabins constructed 
by respondent in the park, which, in conjunction with the 
lodge and dining room, were operated f o r  the benefit of 
those who wished to visit the park and remain overnight. 
The facilities were located in Starved Rock Park on high 
ground overlooking the Fox River valley, and con- 
sequently bounded by and in the midst of rough terrain 
and canyons. 

The park itself, of which these facilities were a part, 
consists of several hundred acres of land preserved in 
its rugged natural state as a scenic and historical at- 
traction, and is maintained for the benefit of and use 
by the people of Illinois. 

Claimant was employed by the Rueben H. Donnelly 
Corporation of Chicago, Illinois as District Sales Man- 
ager, and was, on the date in question, working in the 
vicinity of Utica, Illinois, in connection with the prepara- 
tion of a classified section of the telephone directory. 
Several other employees were under his direction, and, 
in the course of his employment, he had arranged to 
remain overnight at Starved Rock Park and meet with 
the employees whom he was directing. 

About noontime on September 11, claimant reg- 
istered at the lodge, was assigned and went to one of 
the cabins located a short distance from the lodge, met 
several of his fellow employees, and returned to  the 
lodge dining room for lunch. Thereafter, he went about 
his business in Utica, returned to his cabin at  5 :30 P. M., 
and again met with his fellow employees in the dining 
room at  the lodge for dinner. After finishing the meal, 
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it was the intention of claimant and his companions to 
hold a sales meeting in claimant's cabin. 

At approximately 8:OO P. M., the group, including 
claimant, left the dining room of the lodge, and went 
out upon the patio adjoining the dining room upon the 
north. This patio overlooked a precipice or canyon ap- 
proximately fifty feet deep. 

After a few minutes of conversation, the group 
started toward the cabin in an easterly direction along 
a pathway bordering the edge of the precipice. This path 
was approximately fifteen feet from the edge of the 
canyon. 

After proceeding along the path for some distance, 
and upon reaching a vantage point, which presented a 
clear view of the dam and the city lights of Utica and 
Ottawa in the distance, claimant and two of his com- 
panions, a Mr. Art Houser and Miss Alta Vick, left the 
pathway, and moved to the edge of the canyon, where 
claimant proceeded to point out to them the various 
sites. Suddenly he slipped over the edge of the precipice 
into the canyon, and sustained severe and permanent 
injuries to his person, consisting of fractures o f ' a  verte- 
brae and ribs, and numerous cuts, bruises and lacera- 
tions to  various parts of his body. 

Claimant contends that respondent was negligent in 
several particulars, namely, failing to place proper signs 
or notices warning patrons of the precipice; failing to 
erect barriers or  guard rails at  or near the edge of the 
precipice to prevent persons from falling over i t ;  and 
failing to provide lighting so that persons could see the 
edge of the precipice at  night. 

While it is true that respondent is under the duty 
to exercise reasonable care in maintaining its parks, it 
is likewise the law that respondent is not an insurer 
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against accidents occurring to patrons while using the 
park facilities. K m i n  vs. State of Ill., 21 C.C.R. 467. 

The fundamental question here to  be determined is 
whether or not respondent was under the duty to  provide 
warning signs, guard rails and lights at the particular 
place where claimant fell. The significant factor to us is 
that claimant intentionally left a path, which was at least 
15 feet from the edge of the precipice. If he had re- 
mained upon the path, he obviously would not have been 
injured. No complaint is made with reference to the 
surface of the path, nor with respect to its location. 

We do not believe that respondent should be required 
to anticipate that patrons of the park would be more 
likely to  leave the path in the night time at  this particular 
place, than in any one of the innumerable places along 
the brinks of the many canyons throughout the park. To 
require the maintenance of signs, rails, and lights along 
the many miles of pathways would place a burden upon 
respondent, which no reasonable man would require. 

The fact that this path provided access to the cabins 
from the lodge, and would, therefore, be more heavily 
traveled than paths in other portions of the park is 
not of great significanee. Actually, there would, if any- 
thing, be less reason to expect a person to depart from 
this path while on the way to his cabin, than if walking 
in a more secluded portion of the park where the prin- 
cipal usage of the path is for hiking. 

Adult patrons of Starved Rock Park certainly know 
the character of the park’s terrain, and respondent is 
entitled to  take that into consideration in determining 
when, where and how safeguards and warnings should 
be installed. 

-1 5 
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I n  addition thereto, it is our judgment that the lack 
of guard rails, signs and lights was not the proximate 
cause of claimant’s injury, but was merely a condition, 
which rendered possible the happening of the accident. 

The proximate cause in our judgment was the in- 
tentional departure from the path by claimant in the 
night time having reason to believe that the path was 
near the precipice, even though not knowing the exact 
distance therefrom. He knew there were no lights, and 
he was not entitled to presume that a guard rail was 
in place. He testified that he had walked to the cabins 
at 5:30 P. M. on the day of the accident. He went from 
the cabin to the lodge dining room at  about 7:OO P. M. 
on the same evening. Moreover, he had arrived at  the 
lodge, and checked in at  his cabin at noon of the same 
day, and he evidently had suflicient knowledge of the 
surroundings to point out to his companions the places 
of interest in the distance. 

We cannot bring ourselves t o  believe that claimant 
had no general knowledge of the terrain bordering the 
path from the lodge to  the cabin, from which path he 
intentionally departed. Consequently, we feel that he 
did not exercise that degree of care and caution for his 
own safety, which is required of a prudent person, and 
that his actions of leaving the path in the night time, 
and under the above recited circumstances, were the 
proximate cause of his injuries. 

We, therefore, believe that his cIaim should not be 
allowed. To hold otherwise would, in our judgment, be 
a departure from the recognized principles governing 
actions of this nature, would place an unwarranted 
burden approaching that of an insurer upon the State of 
IIllinois, and would, in effect, ignore the requirement 
that a claimant must, in order to recover, be in the 
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exercise of due care and caution for his own safety. The 
claim is hereby denied. 

(No. 4642-Claimant awarded $642.24.) 

W. GORDON GARRETSON, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion filed January 8, 1957. 

SORLING, CATRON AND HARDIN, Attorneys for Claim- 

LATHAM CASTLE, Attorney General ; C. ARTHUR 

ant. 

NEBEL, Assistant Attorney General, for Respondent. 
LIMITATIONS-bUTde7I of proof. The statute of limitations is an affirma- 

tive defense, and the burden of proving it rests on the party pleading it. 
CoNTRAcTs-statute of hitations. Where evidence showed that work 

had been completed, and respondent could not show when the statute of 
limitations began to run, the state has not shown by a preponderance of the 
evidence that the claim was barred by the statute. 

TOLSON, C. J. 
On September 10, 1954, claimant, W. Gordon Oar- 

retson, filed his complaint seeking to recover the sum of 
$642.24, the same being the bala,nce alleged to be due him 
for architectural services from the State of Illinois. 

The record consists of the following: 

Complaint. 
Amended answer. 
Reply of claimant. 
Departmental Report. 
Transcript of evidence. 
Statement, brief and argument of claimant. 
Brief and argument of respondent. 
Reply brief of claimant. 

The facts of the case are as follows: 
On February 5,1946, claimant entered into a contract 

with the Department of Public Works and Buildings 
of the State of Illinois for architectural services fo r  the 



452 

construction of a combined shop, garage and office build- 
ing at  Joliet, Illinois. Claimant prepared drawings and 
specifications, and, in addition, was to furnish super- 
visory service. Claimant was paid a substantial portion 
of his fee, but alleges in his complaint that a balance of 
$642.24 is still due. 

There is no question as to the work having been 
completed, o r  the validity of the charges. The sole ques- 
tion is whether or not his final bill was barred by the 
st a tut e of limit a tions. 

Respondent argues that the appropriation lapsed 
before the claim, was made, and. is, therefore, barred by 
the statute of limitations. 

Claimant replies that his contract for supervisory 
services was a continuing one, and, until such time as he 
was formally advised by the Department that the build- 
ing was accepted, and, therefore, nothing more required 
of him, he held himself in readiness to furnish such addi- 
tional supervision as may have been required. 

At the time of the hearing, the architect for the De- 
partment of Public Works and Buildings was no longer 
an employee of the State of Illinois, and was not avail- 
able to testify in this case. As a> result, the evidence does 
not disclose with certainty when the building was com- 
pleted and accepted by the state, so that a time certain 
could be established from which the statute of limita- 
tions would begin to  run. 

A Departmental Report, dated October 25, 1954, 
signed by E. ,4. Rosenstone, Director of the Department 
of Public Works and Buildings, contains the follolwing 
paragraph : 

“The Division of Architecture and Engineering has no records to indi- 
cate that a requisition was furnished to them for this fee. However, i t  has 
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been established that the services were performed, and that Mr. Garretson is 
entitled to the amount of $642.24 from the State of Illinois.” 

Rule No. 16 of the Court of Claims is as follows: 

“All records and files maintained in the regular course of business by any 
State Department, commission, board or agency of respondent, the State of 
Illinois or thq Board of Trustees of the University of Illinois, and divisions 
and agencies under the control of such Board of Trustees, and all departmental 
reports made by any officer thereof relating to any matter or case pending 
before the Court shall be prima facie evidence of the facts set forth therein; 
provided, a copy thereof shall have been first duly mailed or delivered by 
the Attorney General or the Legal Counsel of the Board of ‘Trustees of the 
University of Illinois to the claimant, or his attorney of record.” 

It is well settled law that the statute of limitations 
is an affirmative defense, and the burden of proving it 
rests upon the party pleading it. 

Burnett vs. West Madison State Bunk, 375 Ill. 402, 31 N.E. 

Hood vs. Commonwealth Trust B Savings Bunk, 376 111. 413, 34 

Jones vs. Katz, 325 Ill. App. 65. 

(2d) 776. 

N.E. (2d) 414. 

Respondent has not shown by a preponderance of the 
evidence that the claim was barred by the statute. In  fact, 
the Departmental Report, under rule No. 16 of the Court 
Claims Act, establishes a prima facie case in favor of 
claimant. 

An award is, therefore, made to claimant in the 
amount of $642.24. 

(No. 4650-Claimant awarded $4,759.5 1 .) 

GEORGE SCHNEIDER, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed January 8, 1957. 

MICHAEL F. RYAN, Attorney for Claimant. 
LATHAM CASTLE, Attorney General ; THOMAS G. 

CRONIN, Assistant Attorney General, for Respondent. 
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CIVIL SERVICE Am-damages for  iZZegul removal. Where a civil service 
employee is illegally prevented from performing his duties, and is subsequently 
reinstated to his position by a court of competent jurisdiction, he is entitled 
to salary attached to said office for the period of his illegal removal. 

PRACTICE AND PRocEDURE-res adjudicata. Where respondent was de- 
fendant in a mandamus suit in a court of general jurisdiction, all questions 
decided in that proceeding are res adjudicata, and cannot be raised in the 
suit at bar by way of defense. 

CIVIL SERVICE AcT-ndigation of damages. Claimant must do all in 
his power to mitigate damages, and the Court of Claims, sitting as a jury, has 
the right to deduct what the law requires of him in mitigation, and to award 
damages which would be fair to all concemed. 

FEARER, J. 
George Schneider filed a coinplaint in this Court, in 

which he seeks an award of $10,338.29 for back salary as 
a Communicable Diseases Investigator I in the classified 
service for the Department of Public Health of the State 
of Illinois. The amount asked represents salary due and 
owing him f o r  the period from A.pril 1, 1951 to December 
22, 1953, being from the date he mas illegally prevented 
from performing his duties as a Civil Service Commuiiica- 
ble Diseases Investigator I in the Department to the 
date of the judgment order directing his reinstatement to 
said position a t  the rates provided for  said position, as 
set forth in the bill of particulars attached to said com- 
plaint. 

In addition to the complaint and transcripts of evi- 
dence, the record consists of the following: 

Answer. 
Amended answer of respondent. 
Departmental Report. 
Motion of respondent for an order requiring claimant to answer 

Order of the Chief Justice that claimant answer under oath certain 

Answer of claimant to certain written interrogatories of respondent. 
Motion of claimant to strike Departmental Report. 
Order of the Chief Justice denying motion of claimant to strike the 

under oath certain interrogatories. 

written interrogatories propounded by respondent. 

Departmental Report. 
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Claimant’s exhibits Nos. 1 to 7. 
Respondent’s exhibit No. 1. 
Brief and argument of claimant. 
Brief and argument of respondent. 
Reply brief of claimant. 

George Schneider, after taking and passing a Civil 
Service examination, was certified and appointed as a 
Communicable Diseases Investigator I for  the Depart- 
ment of Public Health of the State of Illinois on November 
2, 1943 with “war tenure” status. His employment was 
terminated on April 14, 1949 by reason of the abolish- 
ment of the position due to the fact that the work load 
was insufficient to continue the independent position. This 
appears in the Departmental Report. 

On August 17, 1949, claimant requested the Civil 
Service Commission to place his name on the reinstate- 
ment list, and on August 19, 1949 the Commission com- 
plied with his request. On March 27, 1951, the President 
of the Civil Service Commission advised claimant that 
on February 2, 1951 the Commission had ordered his 
name stricken from tlie reinstatement list, as set forth in 
exhibit A, which is attached to  the complaint and made a 
part thereof. 

Upon refusal to  return his name to  the reinstatement 
list, claimant instituted a mandamus suit in the Superior 
Court of Cook County fo r  the reinstatement of his name 
and f o r  appointment to  fill any vacancy existing in the 
position of Communicable Diseases Investigator, being 
entitled “People of the State of Illinois, ex re1 George 
Schneider, vs. Maude Myers, Et Al, No. 51 S 19698”. 
Within a short time after tlie complaint was filed in the 
Superior Court of Cook County, the President of the 
Civil Service Commission advised claimant by letter that 
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lie mas entitled to have his name placed on the reinstate- 
ment list. 

It is further alleged in the complaint that on May 27, 
1953 claimant filed an amended and supplemental com- 
plaint for  mandamus in the Superior Court hereinabove 
referred to, wherein it was asserted that he had dis- 
covered that a person, with less seniority than he, had 
been reinstated as a Communicable Diseases Investigator 
on or about April 1, 1951, and demanded reinstatement 
to his position with back salary. (Claimant’s exhibit 
No. 1.) 

The defendants in said litigation, the Director of 
Public Health, members of the Civil Service Commission, 
Auditor of Public Accounts and State Treasurer, all rep- 
resented by the Attorney General, filed a motion to  dis- 
miss the amended and supplemental complaint. (Claim- 
ant’s exhibit No. 3.) The motion to dismiss was denied by 
the Superior Court. The defendants, having elected to  
abide by the motion, did admit the allegations of the 
amended and supplemental complaint for mandamus, and 
on December 22, 1953 a judgment order for the writ of 
mandamus commanding the reinstatement of the claimant 
to his position as a Communicable Diseases Investigator 
was entered by the Hon. Donald McKinlay, Judge of the 
Superior Court of Cook County. (Claimant’s exhibit 
No. 5.) 

Prior to the entry of the judgment, claimant amended 
his complaint, and eliminated the claim for back salary 
due to  the lapse of the biennial appropriation. (Claim- 
ant’s exhibit No. 2.) A judgment order was entered with- 
out prejudice to claimant’s back salary rights. Pursuant 
to this judgment order, claimant was reinstated to his 
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position, and has been receiving the salary therefor at the 
rate of $319.00 per month sine6 December 22, 1953. 

The records of the Department filed in this cause 
show that one Elmer Ray Longenbach was laid off in 1949, 
and reinstated as a Communicable Diseases Investigator 
on March 15, 1951. 

I n  the motion filed to the complaint for  mandamus 
in the Superior Court of Cook County, it is alleged that 
Mr. Longenbach, who was a party to the suit, had less 
seniority than claimant, and that claimant was entitled 
to reinstatement in preference to him. It was further ad- 
mitted in the record, by reason of the motion filed by 
respondent, wherein all matters well pleaded mere ad- 
mitted, that Longenbach was working on the date of 
claimant’s reinstatement on December 22, 1953, and con- 
tinued to work along with claimant since that time as a 
Communicable Diseases Investigator. 

At the hearing before Commissioner Presbrey, it was 
shown that the salary attached to claimant’s position was 
$270.00 a month for the biennial period from July, 1949 
to July, 1951; from July 1, 1951 to July 1, 1952 it was 
$297.00 per month; for the period of July 1, 1952 to  
January 1, 1953 the salary was $309.00 per month; and 
that for the period of January 1, 1953 to  December 22, 
1953 the salary was $319.00 per month. 

Respondent, a t  the time of the trial, did not offer. 
any evidence, but merely offered in evidence its exhibit 
No. 1, a Departmental Report, to  which there have been 
filed certain objections. By the order entered by this 
Court, these objections were overruled with a recitatioii 
in said order that only such matters, which the Court 
believed to be competent evidence, if testified to by a I I 
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member of the Department, would be considered in the 
determination of this case. 

By way of argument respondent contends, first, that 
the record does not disclose that claimant took and 
passed a Civil Service examinalion for his appointment 
and certification as a Communicable Diseases Investigator 
with “war tenure” status, although there is no dispute 
on the fact, that claimant did hold the position on “war 
tenure ’ ’ status. 

The state further disputes the fact that Elmer Ray 
Longenbach had less seniority than claimant. 

Further, by the operation of law, claimant lost the 
seniority he had to Elmer Ray Longenbach during the 
period of time for which claimant is seeking back salary, 
and that Longenbach had, in fact, greater seniority than 
claimant. 

It is further argued that George Schneider was given 
a war certification on November 2, 1943 f o r  the position 
of Communicable Diseases Investigator ; and, that he 
occupied that position until April 14, 1949, at which time 
the position mas abolished, and claimant’s employment 
was terminated. 

The war certification provided that the tenure of all 
Civil Service appointments made during the war emer- 
gency shall terminate upon the establishment of appro- 
priate eligible lists derived from competitive examina- 
tions to  be held as soon as practicable after the termina- 
tion of the unlimited national emergency. 

In 1949, Senate Bill No. 300 mas passed by the Gen- 
eral Assembly, and later mas approved by Governor 
Stevenson on August 1, 1949. The bill amended the Civil 
Service Act, and eliminated reference-to war duration 
certificates. The meaning of the bill was clear, in that 
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persons, who had only war duration certification, and 
whose services were terminated before August 1, 1949; 
mere not entitled to reinstatement with permanent certi- 
fied status. Elmer Ray Longenbach was laid off on Octo- 
ber 31, 1945, and had thereby gained eligibility for per- 
manent certification by virtue of Senate Bill No. 300, 
effective August 1, 1949. His name, therefore, was 0x1 a 
reinstatement list, and when reinstated was given 
permanent certification on March 15, 1951. Claimant’s 
position was terminated on April 14, 1949. Therefore, he 
was never on a permanent certified status. Since claimant 
was not employed by the state on August 1, 1949, he 
could not be placed on a permanent certified status. The 
only way this could be accomplished was for him to take 
and pass an examination conducted by the Civil Service 
Commission. 

Plaintiff’s contention that he had seniority to  Longen- 
bach is without merit, because Longenbach was not laid 
off until October 31,1949, three months after he had been 
placed on a permanent certified status. 

Claimant testified he mas certified to and appointed 
to his position on November 2, 1943. Under the law it is 
impossible to be certified and appointed until one first 
passes a Civil Service examination. The Departmental 
Report filed by respondent, and admitted as part of the 
evidence in this case, being that part of the Report which 
this Court believes to be competent, admits that claimant 
was certified on November 2, 1943. In  the Departmental 
Report, a letter from Robert L. Hunter, then President 
of the Illinois Civil Service Commission, to the effect 
that claimant’s name was on the eligible register for 
Communicable Diseases Investigators appears. 
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In claimant’s exhibits, being pleadings filed in the 
Superior Court of Cook County in the mandamus suit, 
it was alleged that claimant took and passed a Civil Serv- 
ice examination for his position. By the motion filed, the 
truth of the allegations of the complaint were admitted, 
and in the order entered by the Superior Court, wherein 
claimant was reinstated, certain findings mere made, all 
of which are binding upon respondent. 

The question as to back salary was eliminated by 
the amendment to the amended and supplemental com- 
plaint for  mandamus, for  the reason that the appropria- 
tion had lapsed, which would prevent the court from en- 
tering a writ to compel the defendant to pay the back 
salary. 

This Court has previously held that, where a Civil 
Service employee is illegally prevented from performing 
his duties, and is subsequently reinstated to his position 
by a court of competent jurisdiction, he is entitled to the 
saIary attached to said office for the period of his illegal 
removal. 

Poynter vs. State of Illinois, 21 C.C.R. 393. 
Smith vs. State of lZZino&, 20 C.C.R. 202. 
People vs. Thompson, 316 111. 11. 

We cannot agree with respondent’s contentions and 
matters set forth by way of defense to claimant’s claim 
for  back wages, except that any earnings of claimant 
during the period of time when lie ws illegally prevented 
from performing services for respondent shall be a set- 
~ f f  against any award that might be made, which was 
this Court’s ruling in the case of Poyrcter vs. State o f  
Illinois, 21 C.C.R. 393, and also in the case of Kelly vs. 
Chicago Park District, 409 111. 91. 
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It is our contention that respondent had an oppor- 
tunity of defending the question of seniority, and all 
rights pertaining to claimant’s position as to whether 
or not he was illegally discharged, and all questions, 
except the questions of back salary, in the mandamus 
suit. As to these matters, which are determining factors 
in arriving at a decision in this case, they are res 
judicata, and cannot be raised in this suit by way of de- 
fense. These issues have already been decided in favor of 
claimant. 

In regard to the amount of the award, this is of con- 
siderable concern to this Court. Interrogatories were 
served upon claimant by respondent covering primarily 
his earnings during the period of time when he was 
illegally prevented from performing services for re- 
spondent. 

There was filed in this Court an answer to  the inter- 
rogatories to the effect that, for the period from April 1, 
1951 to July 1, 1951, claimant was engaged in the tavern 
business with his wife, Anna B. Schneider, as co-owner. 
During that period of time he was not employed by any- 
one, since he was engaged in the tavern business, and 
during the same period of time he received no daily, 
weekly or monthly wages; that for the year 1951 the net 
profits from said business were $480.78, which further 
appears from the statement of profit and loss for  the year 
ending December 31,1951, prepared by his auditor, Frank 
Rosulek. Claimant sets forth in the answer to  the inter- 
rogatories filed covering the period from July 1, to De- 
cember l, 1953’that he was still engaged in the tavern 
business with his wife, and that he had no other employ- 
ment during that time. To the interrogatories in regard 
to his daily, weekly or monthly wages, he answered that 

I 



462 

he received no daily, weekly or monthly wages. The net 
profits for  said business for the year 1952 were $972.67, 
and for the year 1953 said business showed a loss of 
$509.25. A statement of profit and loss fo r  the year end- 
ing December 31, 1952, which was made by the same 
auditor, showed a net profit of $972.67. A statement of 
profit and loss for the period of January 1, 1953 to No- 
vember 6,1953, prepared by the same auditor, reflected a 
loss of $509.25. 

Claimant further answered the interrogatories in 
regard to employment, either temporary or permanent, 
during the period of December 1, 1953 to  and including 
December 22,1953, to the effect that he was not employed 
between those dates. During that period he stated he was 
unemployed, and did not receive wages or salary of any 
kind. He contended the answers to the above questions 
represented his employment and all wages earned by him 
from April 1,1951 to and including December 22,1953. 

On the 26th day of October 1956, pursuant to a notice 
given by this Court, claimant and his counsel appeared 
to  answer certain questions under oath in regard to his 
earnings during the period of time that he was not em- 
ployed by the State of Illinois, .and not receiving wages 
from the state. Certain other questions were asked of 
him in regard to  his testimony a t  the time of the trial, 
his answers to the interrogatories, and a.lso the state- 
ments filed by him, which were prepared by his auditor. 
One such item is an item of expense, which covers wages 
paid to  claimant’s daughter, and is as follows: 

In the statement of profit and loss ending December 31, 1951 there 
appears to be wages paid of $1,032.00; in the profit and loss statement end- 
ing December 31,  19S2 wages of $1,048.00; and, in the statement between 
December 1, 1953 and November 6, 1953 wages of $864.00. 
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As we recall from claimant’s testimony, these wages 
were paid his wife’s daughter during a period of time 
when claimant was spending a small portion of his time 
at the tavern, wliich appears from his testimony at  the 
time of the trial, and also from his testimony offered 
before this Court. 

Claimant did not testify to  any regular hours of em- 
ployment at  the tavern. He testified, and the record so 
reflects, that outside help was employed, and wages paid 
therefor, which seems to  us to  be unreasonable, due to  the 
fact that the business for  the three year period showed a 
very small profit. In fact, in one of the years there was a 
loss. 

Furthermore, it apears to  be unreasonable, under the 
circumstances, for claimant to sit idly by, and voluntarily 
make no effort to  seek employment outside of the tavern 
business, or to  devote more time to  the tavern business, 
all of which would have been in mitigation of any award 
to be entered in this case. 

Another matter, which was gone into a t  the time of 
the trial, and also at  the time of the examination of 
claimant before this Court, was the question of claimant 
living out of the tavern during the entire period of time 
that he was unemployed. Claimant testified that he 
stayed and ate a t  the tavern during that period of time. 

It is well settled in this state that a claimant must 
do all in his power to mitigate damages, and we do not 
feel that claimant has done what the law requires of him 
in mitigation, and, in that regard, sitting as a jury, we 
have the right to fix the damages, and make an award, 
which we believe mould be fair to all concerned. We are, 
however, not bound by the bill of particulars, stipulation, 
or answer to interrogatories, and can arrive at  a figure in 
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addition to the deductions made for other earnings in 
the amount of $676.65. 

It is, therefore, the order of this Court that claimant 
be awarded the sum of $4,759.51. 

(No. 4674-Claimant awarded $1,127.63.) 

BENJAMIN M. ANDERSON, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion filed January 8, 1957. 

IRVING W. EISERMAN AND EARL E. FRIEDLANDEH, At- 

LATHAM CASTLE, Attorney General ; THOMAS G. 
torneys for Claimant. 

CRONIN, Assistant Attorney General, fo r  Respondent. 

HIGHWAYS-negligence. The evidence showed that respondent was negli- 
gent in allowing a protruding reinforcement rod to remain a year after a 
“blowup”, which respondent had repaired. 

SAME-contn’butory negligence. Evidence showed that claimant was not 
guilty of contributory negligence where street was not lighted, even though 
he knew of the defect. 

TOLSON, C. J. 
On April 18, 1955, claimant filed his complaint seek- 

ing damages in the amount of $7,500.00 for the alleged 
negligence of respondent in failing to maintain a public 
highway in LaGrange Highlands in a safe condition. 

The record consists of the following: 

1. Complaint. 
2. Answer. 
3. Departmental Report. 
4. Transcript of evidence. 
5 .  Brief and argument of claimant. 

The facts of the case are as follows: 
On July 31, 1954, claimant resided at 1720 W. 5T,th 

Street, LaGrange Highlands, IlXinois. About 9 :45 P.M., 
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claimant was crossing 55th Street, and tripped over a 
steel rod, which was alongside of the road, and fractured 
his right wrist. Claimant was an engineer for Armour and 
Company, and had resided in the neighborhood about 
three years. 

In June, 1953, because of the hot weather, the high- 
way adjacent to  1712 55th Street expanded, which re- 
sulted in a ‘blow-up”, and allowed the steel rods on 
each side of the highway in front of 1712 to 1715 55th 
Street to protrude. 

The Highway Department was notified, and the fol- 
lowing day put up barriers. About two days later, the 
highway was filled in with asphalt, but the steel rods on 
each side of the highway, which are used as reinforcing 
rods, were allowed to  remain in a raised condition. The 
neighborhood is dark, and has no street lights. Claimant 
could not pin point the exact location, but knew approxi- 
mately where the upraised rods were to be found. 

On the night in question, at about 9:30 P.M., claim- 
ant had gone across the street to visit a neighbor. It was a 
very dark night, and he crossed 55th Street safely. About 
fifteen minutes later, as he was returning to his home 
on what he thought was the same route he had previously 
traversed, his right leg caught in the steel rods, which 
were upraised, and he fell arms forward. As a result his 
right wrist was fractured, and his right arm was in- 
jured. His right arm was placed in a cast from the fingers 
to just below the right elbow. The cast was changed sev- 
eral times, but he was obliged to  wear it fo r  six or  seven 
weeks. He was on vacation, which had just begun, so he 
had no actual loss of earnings. He returned to his employ- 
ment, which, by that time, was in Omaha, Nebraska, but 
could only partially perform h i s  work. While in Omaha, 
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Nebraska, he saw the company doctor, who made no 
charge, but gave him diathermy treatments four times a 
week f o r  about three o r  four months. Prior to  July 31, 
1954, his right hand had been in perfect condition, but 
since the accident he has experienced numbness and stiff- 
ness in his hand, any change of weather gives him a 
good deal of pain, and he has trouble with his grip. He 
expended $81.0’0 to Dr. D. J. E’reriks; $25.00 to McNeil 
Memorial Hospital ; $15.00 to Dr. J. L. Grout ; and $6.63 
for drugs. 

There is little dispute as to the facts with the ex- 
ception of the Departmental Reports, which indicate that 
the pavement ‘ ‘blow-up ” occurred in July of 1954, rather 
than 1953. 

However, witnesses living in the neighborhood testi- 
fied that the “blow-up” occurred in June of 1953, and 
that the raised reinforcing rods had been quite a nuisance 
f o r  more than a year, prior to the date of the accident. 
Commissioner Presbrey found in his report that the con- 
dition complained of had occurred in June of 1953. 

This Court has held that the state is not an insurer 
against accidents occurring on highway. 

B e e m  vs. State o f  Illinois, 21 C.C.R. 83. 
Terracino vs. Stata o f  Illinois, 21 C.C.R. 177. 

However, in this case, respondent had actual knowl- 
edge of the condition of the pavement, as it had erected 
temporary barricades until the area had been patched 
with a black top. The Departmental Report does not at- 
tempt to explain why the raised reinforcing rods were not 
removed, and the Court, therefore, finds that respondent 
was negligent in permitting this condition to remain for 
over a year. 



467 

Respondent urges that claimant was guilty of con- 
tributory negligence, as  he admitted he knew of the rods 
for many months prior to the accident. A review of the 
evidence discloses that 55th Street was not lighted. The 
night in question was dark. Claimant had successfully 
crossed the highway at 9:30 P.M., and was returning 
home at 9:45 P.M. when the accident occurred. 

In the case of City of Springfield vs. Coe, 69 111. 
App. 277, plaintiff was walking along a city street, which 
was being repaired. The accident occurred during the 
night time, and the street was not lighted. Plaintiff 
stepped into a hole, and broke her arm. A jury awarded 
her $2,000.00. The city sought to reverse the judgment 
on the ground of contributory negligence. 

At page 280, the court said: 

“The fact that though in possession of such knowledge she was not at  the 
time thinking of the condition of the street did not necessarily bar recovery. 
Her admissions upon this point were proper for consideration, together with 
all the circumstances in proof, in arriving at  a conclusion upon the ultimate 
question whether she used ordinary care and prudence.” 

Kenneth Reister, a neighbor, testified that the re- 
inforcing rod was directly in front, of his driveway, and 
that, for months prior to  the accident, he had tried to  
get the road commissioner to  remove it. He further stated 
that he tried to remove it. 

In reviewing the evidence, the Court finds that claim- 
ant used ordinary care for his own safety, and, therefore, 
finds claimant was free from contributory negligence. 

An award is, therefore, made to  claimant in the 
amount of $127.63 for medical and hospital expenses. 
Since there was no loss of wages from his employment, 
an additional award of $1,000.00 is made for pain and 
suffering. 
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(No. 4695-Claimant awarded $493.88.) 

A. L. MECHLING BARGE LINES, INC., A CORPORATION, Claimant, vs. 
ST.4TE OF ILLINOIS, Respondent. 

Opinion filed January 8, 1957. 

BRADLEY, PIPIN, VETTER AND EATON, Attorneys for 

LATHAM CASTLE, Attorney General ; BERNARD GENIS, 
Claimant. 

Assistant Attorney General, for Respondent. 
W A T E R w A Y s - n e g ~ i g e n c .  Evidence showed that respondent's agent 

was negligent in lowering bridge upon towboat. 
PRACTICE AND PROCEDURE-defiOSitiOW. A party wishing to question any 

error or irregularity in the taking or filing of depositions should file a motion 
to suppress pursuant to Supreme Court Rule 19-9(4). 

WHAM, J. 
Claimant, A. L. Mechling Barge Lines, Inc., brings 

this action to recover the sum of' $493.88 from the State 
of Illinois, contending that on August 9, 1955, its tow 
boat, Roy Mechling, was damaged in that amount while 
passing under the Jefferson Street draw bridge, which 
crosses the Illinois Waterway in the City of Joliet, due 
to the negligent lowering of the bridge onto a portion 
of the tow boat by the state employed bridge tender. 

The facts established by the evidence are as follows: 
Roy L. Graffis, Captain and Pilot of the tow boat, 

testified on behalf of claimant that at 1 5 0  A. M., on 
August 9, 1955, the boat, 110 feet long, mas proceeding 
upstream in the Illinois Waterway in Joliet, Illinois, 
pushing a tow of barges 575 feet in 'length; that, when 
he was approximately one-half mile from the Jefferson 
Street bridge, he gave the customary signal used in 
notifying the bridge tender to open the drawbridge, and 
received a response, consisting of flashing green lights, 
authorizing him to proceed. The bridge was raised, and 
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the tow boat and barges proceeded under the bridge. at 
one and one-half miles per hour; when the tow boat was 
directly under the bridge, it began lowering, and, despite 
danger signal blasts sounded by the boat’s whistle, con- 
tinued its descent, striking the boat. 

The boat’s radio, antenna, stern mast, signal light, 
canvass awning, framework, and the boom, which was 
used to1 lift and lower small boats, were damaged. 

After this incident, the tow boat continued on 100 to  
150 feet beyond the bridge, and stopped. Mr. Graffis testi- 
fied that this was the first time the vessel stopped, and 
that it did not stop under the bridge. 

The next morning the vessel was taken to the 
Mechling Dock a t  Joliet where John Grodzicki, Superin- 
tendent of the Joliet Marine Supply and Repair Com- 
pany, and Harold Mechling, Manager of claimant com- 
pany, and a Mr. H. B. Belfort, Assistant Engineer of the 
Illinois Division of Waterways, inspected the damaged 
vessel. An estimate as to the cost of repair was prepared 
at that time. 

The respondent offered as  an occurence witness, the 
bridge tender, John Brown, 73 years of age, who was 
employed by the State of Illinois. He testified that he 
opened the bridge on the morning in question for claim- 
ant’s boat to pass, and, when the rear of the boat was 
approximately one-half through, he started lowering the - 
bridge, and lost sight of the boat. He testified he heard no  
blasts from the boat after starting to lower the bridge. 
On cross-examination, he testified that the regulations or  
rules received from his supervisors stated that “it should 
be clear of the barge . . . when you lower the bridge ”. He 
first heard about the bridge striking the boat when one of 
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the boat’s crew members came to the bridge, anti told him 
about it shortly after the occurrence. 

These two witnesses were the only occurrence wit- 
nesses offered by either side, and, from their testimony, it 
appears to  us that the bridge tender should have made 
more of an effort to  determine that the boat had cleared 
before lowering the bridge. We do not believe that the 
evidence establishes any fact o r  circumstance, which 
would indicate any lack of due care upon the part of 
claimant. Respondent’s brief and argument is silent upon 
the question of liability. 

After considering the record jn this case, we find that 
respondent negligently caused damage to  claimant’s 
boat, that claimant was in the exercise of due care for 
the safety of its property, and should recover in this case 
the amount of its damages. 

The only evidence on the question of damages were 
the depositions of Donald Daoust, office manager of the 
A. L. Mechling Barge Lines, and John Grodzicki, Super- 
intendent of the Joliet Marine Supply and Repair Serv- 
ice. Their testimony contained i n  the deposition estab- 
lished that the b0a.t damage was repaired by the Joliet 
Marine Supply and Repair Service; that an invoice was 
rendered for such service to claimant in the amount of 
$493.88, and was paid by claimant; and that the charge 
for such repair services was reasonable and proper. 

The only objection raised by respondent in its brief 
is that the notice of the taking of the depositions, which 
was served upon the Attorney General, did not specify 
that the depositions were to be offered in evidence, and, 
therefore, under Supreme Court :Rule 19, they were pre- 
sumed to be discovery depositions, and could not be ad- 
mitted into evidence. 
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We believe respondent’s position is not well taken. 
The notice of the taking of the depositions was received 
by respondent on March 28, 1956. The depositions were 
taken April 3,1956, over two months prior to  the hearing, 
which was held on June 9, 1956. The Attorney General 
saw fit not to appear at the taking of the depositions. 
These depositions were duly filed with the Clerk of the 
Court on the 20th day of April, 1956. 

It apeared from the face of the depositions filed 
that they were taken “pursuant to Section 58 of the 
Civil Practice Act, and Rule 19 of the Supreme Court 
Rules pertaining to  the taking of depositions for  use in 
evidence”, and, that “notice of the taking of the deposi- 
tions was given and acknowledged by respondent’s at- 
torney, Bernard Genis, on March 28, 1956, in accordance 
with the Rules of the Civil Practice Act and the Supreme 
Court. Claimant was advised by respondent’s attorney, 
Bernard Genis, of his intention not to be present at the 
taking of the deposition. ” 

The sworn statement of the Commissioner before 
whom the depositions were taken also stated “that the 
deposition has been signed and sealed, by me fo r  the pur- 
pose of sending same to the Clerk of the Court of Claims, 
and to remain for use in evidence”. 

On April 25, 1956, copies of the depositions were 
forwarded to  the Attorney General by the Clerk of the 
Court of Claims, which date was approximately forty 
days prior to the hearing in the cause. No objection to, 
nor motion to suppress these depositions were filed, or  
called to  the attention of the Court prior to the hearing of 
the cause. The only objection appearing in the record was 
made a t  the time the depositions were offered by claim- 
ant. This objection was as follows: 
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“Mr. h i s :  To which I object. 
The Commissioner: Upon what ground? 
Mr. Genis: That neither the notice, nor the taking of the. depositions, 

nor the filing of same were l~ursuant to the statutes and de- 
cisions of the State of Illinois.” 

Upon being requested by claimant’s attorney to 
specify the ground of the objectioia, the Attorney General 
replied as follows : 

“MI. Genis: The grounds of the objection, if any, I will file in my brief.” 

The objection was then overruled, and the deposi- 
tions admitted into evidence by the Commissioner. It is 
obvious that respondent knew at least forty days prior to  
the hearing that the depositions were to be taken for 
evidential purposes. If respondent wished to question 
any error o r  irregularity in the notice served upon it, ob- 
jections in writing should have been promptly served 
upon claimant pursuant to  Rule 19-9(1) of the Rules of 
the Supreme Court, which reads as follows: 

“(1) As to Notice. 
All errors and irregularities in the notice for taking a deposition are 
waived unless written objection is promptly served upon the party 
giving the notice.” 

If respondent wished to  question any error or irregu- 
larity in the taking or filing of the depositions, a motion 
to suppress should have been filed pursuant to Supreme 
Court Rule 19-9(4), which reads as follows: 

“(4 As to Completion and Return of Deposition. 
Errors and irregularities in the manner in which the testimony is 
transcribed or the deposition is prepared, signed, certified, sealed, 
endorsed, transmitted, filed, or otherwise dealt with by the officer 
are waived unless a motion to suppress the deposition or some part 
thereof is made with reasonable promptness after the defect is, or 
with due diligence might have been, ascertained.” 

It has long been and still is the rule in this state that 
if an objection to a deposition could have been obviated 
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by issuing a new commission and re-examining the depon- 
ent, a motion to suppress must be made prior to trial in 
order to  preserve the question. (See Joint Committee 
Comments on Supreme Court Rule 19-9, Smith-Hurd 111. 
Ann. Stats., Chap. 110, See. 101.19-9. 

In our judgment, respondent should have moved to  
suppress these depositions when it became apprised of the 
fact that they were taken for use as evidence and not 
merely for  discovery. 

Furthermore, the very nature of the objection itself 
is not sufficient under the law to properly preserve the 
point respondent now relies upon. The objection was so 
general in nature that under the law it raised only the 
question of relevancy. 

I n  Bumtain vs. Bailey, 27 Ill. 409, Justice Breese set 
forth the then well established rule, which is still fol- 
lowed, on the effect of a general objection. At page 410, 
the court stated: 

“This court has so frequently decided that general objections to the in- 
strument of evidence will not be entertained, that it is unnecessary, in this 
case, to do more than refer to the decisions. To go no further back, the case 
of Surgeand vs. Kellogg, Et  AI, 5 Gilm. 281, is understood to holdJ that a 
general objection to the introduction of a certain instrument of evidence 
simply raises the question of its relevancy. But if it is obnoxious to a special 
objection, that objection must be stated. When various objections may be 
made to evidence, some of which may be removed by other proof, the party 
making the objection ought to point out specifically those he insists on, and 

, thereby put the adverse party on his guard, and afford him an opportunity to 
obviate them. He ought not to be permitted, after interposing a general ob- 
jection, to insist on particular objections in this court, which, if ever suggested 
in the court below, might have been instantly removed.” 

I See also C. af EJ .  Railroad Company vs. Wdlis ,  202 
Ill. 129 at 132 and 133. 

The question of the competency of the depositions 
was never properly raised. Obviously, the evidence con- I 
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tained in the depositions was relevant to  the question of 
damages. 

Respondent chose not to specify the ground of his 
objection, even though requested to  do so, until the briefs 
were filed. 

Therefore, no oppoitunity was given claimant to 
either call other witnesses, o r  request a continuance for 
re-taking of depositions. 

We, therefore, hold that respondent waived all ques- 
tions regarding the sufficiency of the notice, the taking 
and filing of the depositions, and the depositions were 
properly admitted into evidence. 

The claim should, therefore, be allowed in the sum 
of $493.88. 

(No. 4703-Claim denied.) 

ERNEST BRUZZICIIESI, Claimant, 1’s. STATE OF ILLINOIS, 
Respondent. 

Opinion fled January 8, 1957. 

S. W. NARUSIS, Attorney f o r  Claimant. 
L ~ ~ H A M  CASTLE, Attorney General ; BERNARD GENIS, 

Assistant Attorney General, for Respondent. 
PRACTICE AND PRocEDunE-failure to file transm’pt, etc. Claim will 

be dismissed where claimant fails to file transcript of testimony, brief and 
argument, as provided for by the rules of this Court. 

FEARER, J. 
A claim has been filed for damages in the amount of 

$402.85 against the State of Illinois growing out of an 
accident, which occurred on September 19, 1955. 

A hearing was had before Commissioner Immen- 
hausen on September 19,1956. 
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A motion to dismiss was filed on November 29, 1956, 
and a notice was served upon counsel for elaimant. No 
other pleading having been filed by claimant, this mat- 
ter comes on before the Court on the motion, supported by 
affidavit of Bernard Genis, asking for dismissal of this 
cause, with prejudice. 

The basis for the motion is that, upon conclusion of 
the hearing before the Commissioner, claimant failed to 
file a transcript of the testimony, abstract, brief and argu- 
ment, which are provided for by the rules of this Court. 
Furthermore, there has been no motion filed by claimant 
for an extension of time for the filing of the transcript of 
the evidence, exhibits, abstract, brief and argument. 

Because of the failure of claimant to follow the rules 
of the Court in this regard, and, because of the failure 
of claimant to  come into Court after serving notice upon 
respondent asking for an extension of time to  file the 
transcript and obtain a waiver for filing of abstract, 
brief and argument; and because of the failure of claim- 
ant to  take any positive action upon being served with 
notice of the filing of the foregoing motion, it is the ruling 
of this Court that the motion to  dismiss with prejudice 
be, and the same is hereby sustained. 

(No. 4736-Claim denied.) 

CECIL M. SARGEANT, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion filed January 8, 1957. 

JOHN J. BLAKE, Attorney fo r  Claimant. 
LATHAM CASTLE, Attorney General ; C. ARTHUR 

NEBEL, Assistant Attorney General, f o r  Respondent. 



476 

SERVICE RECOGNITION BoaRD-jurisdiction. Where evidence showed that 
claimant did not have an amended or supplemental claim pending before the 
Service Recognition Board on May 20, 1953, the Court is without jurisdiction 
to entertain said claim. 

FEARER, J. 
Cecil M. Sargeant, claimant, filed his claim in this 

Court on August 2,1956, alleging: 

1. That he was inducted into the Armed Services of the United States 
on September 4, 1942, and served until January 26, 1944; 

2. That for more than six months prior to his induction, into the Armed 
Forces he was a residentl of the State of Illinois; 

3. That in March of 1951, as provided by the statute of this state, he 
made application to the Service Recognition Board for a veteran’s 
bonus; that his application was denied on the ground that he was 
discharged under the provisions of Section VIII, AR615 360; 

4. That application for a corrected discharge was made on December 
12, 1955, and that the discharge was corrected showing claimant was 
entitled to an honorable discharge; that this honorable discharge was 
filed in the office of the Circuit Clerk and Recorder of Knox County 
on April 30, 1956. 

On October 22, 1956, this Court granted leave to 
respondent, upon motion duly made, and upon giving 
notice to claimant, to file a motion to strike the claim. No 
objections were filed to the motion, so that this case now 
comes on for  hearing upon the complaint and motion 
filed by respondent thereto. 

The question presented concerns Chap. 1261/2, See. 65, 
Par. 3, 1955 Ill. Rev. Stats., which is as follows: 

“Any person who had a claim, which would have been compensable by 
the Service Recognition Board except that during the period for filing claims 
such person was ineligible by reason of a dishonorable discharge from service, 
who prior to July 1, 1953, has or shall have such discharge reviewed and has 
obtained or shall obtain an honorable discharge, and any person who had an 
amended or supplemental claim pending before the Service Recognition 
Board on May 20, 1953, but had not by that date submitted sufficient evi- 
dence upon which the Service Recognition Hoard could pay the amended or 
supplemental claim, shall be entitled to have such claim considered by the 
Court of Claims, and to have an award on the same basis as if his claim 
had been fully considered by the Service Rt:cognition Board.” 
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Inasmuch as the Service Recognition Board denied 
the claim, because of the dishonorable dischafge, and 
inasmuch as claimant did not, prior to July 1, 1953, have 
such discharge reviewed, and obtain an honorable dis- 
charge, nor did he have on file an amended or  supple- 
mental claim pending before the Service Recognition 
Board on May 20, 1953, this Court would not have juris- 
diction by reason of said statute to  allow said claim. 

It is, therefore, the opinion of this Court that the 
motion to  strike the complaint filed herein should be, and 
the same is hereby allowed, and the complaint filed 
herein dismissed. 

(No. 302 5-Claimant awarded $3,160.33.) 

ELVA JENNINGS PENWELL, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion filed February 21, 1957. 

JOHN W. PREIHS, Attorney for Claimant. 
LATHAM CASTLE, Attorney General ; C. ARTHUR 

NEBEL, Assistant Attorney General, for Respondent. 
WORKMEN’S COMPENSATION AcT--continuing award. Claimant awarded 

additional damages pursuant to 11 C.C.R. 365 for the period to December 
1, 1956. 

TOLSON, C. J. 
On December 13, 1956, claimant, Elva Jennings 

Penwell, filed a supplemental petition for reimburse- 
ment f o r  monies expended by her for medical services 
and expenses from February 1,1956 to December 1,1956. 

Claimant was injured in an accident, while employed 
at the Illinois Soldiers ’ and Sailors ’ Children’s School 
at Normal, Illinois. The accident occurred on February 
2, 1936, and the original award is reported in 11 C.C.R. 
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365. This Court retained jurisdiction of the case, and 
additional awards have been made from time to time. 

The petition before the Court at  this, time again 
discloses that cla.imant is permanently disabled, and is 
entitled to an additional award. Original receipts, re- 
ceived in evidence, esta.blish the following claim : 

(1)  Nurses 
( a )  Wages . $1,373.1 5 
( b )  Board and Room ......................................................... 533.75 

$1,906.90 
( 2 )  Drugs and Supplies- ............................................................. 74.75 
( 3 )  Physician ............................................................................... 1,056.07 
(4)  Miscellaneous .................. : ................................ 1: ................. 122.61 

Total ................................................. ................................ 3,16 0.3 3 

An award is, therefore, made to  claimant for monies 
expended from February 1, 1956 to December 1, 1956 
in the amount of $3,160.33. 

The Court reserves jurisdiction f o r  fuTther deter- 
mination of claimant’s need for  additional medical care. 

(No. 4607-Claim !denied.) 

MARIE WEYGANDT, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed February 2 1, 1957. 

GILBERT ROSCH, EDWARD W. GARNHOLZ AND FLOYD D. 

LATHAM CASTLE, Attorney General ; C. ARTHUR 

STEWART, Attorneys f o r  Claimant. 

NEBEL, Assistant Attorney General, for Respondent. 
STATE PARKS AND MEMoRrALs-negligence-notice. Before state can be 

liable it has to have either constructive or actual notice of a dangerous or 
hazardous condition. 

SAME-duty to maintain Illinois State Fairgrounds. The state’s duty in 
maintaining the Illinois State Fairgrounds during the exposition is to have 
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maintenance crews available to keep the premises as clean and safe as pos- 
sible taking all matters into consideration. 

CONTRIBUTORY NEGLIGENCE-evidence. The evidence showed that the 
claimant was not free from contributory negligence in stepping off the curb 
into debris at a point, which was not at a crosswalk. 

FEARER, J. 
Claim was made by Marie Weygandt against re- 

spondent for personal injuries sustained by her on 
August 18, 1953, while she was a guest a t  the Illinois 
State Fair at Springfield, Illinois, for which a demand 
has been made for $7,500.00. 

The doctor and hospital bills amounted to approxi- 
mately $250.00. Claimant contends that she has been 
unable to follow her usual occupation, and, as a result, 
has suffered loss of wages in an undetermined amount. 

The record consists of the following : 
Complaint. 
Answer in the nature of a Departmental Report. 
Reply filed by claimant. 
Transcript of testimony taken before Commissioner Jones on September 

Claimant’s and respondent’s briefs and arguments. 
Reply brief and argument filed by claimant. 

21, 1954. 

Claimant, her sister, Mrs. Ehrhold, her sister and 
brother-in-law, Mr. and Mrs. Hegele, and the Hegele’s 
two small children arrived a t  the State Fairgrounds at  
about 1 :00 P.M. They paid admission, and, after visiting 
numerous exhibits, were preparing to  board a bus, which 
was near the Administration Building. 

Within the immediate vicinity of the location where 
they were going to  board the bus was a concession stand, 
which sold sandwiches, drinks, etc. Near the concession 
stand was some debris, and, as claimant stepped from 
the curbing with her right foot, which was at abouh 3:30 
P.M., she felt something slippery under her heel. Her 
left foot slipped causing her to lose balance, and she 
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fell on her arm. She was assisted by policemen in at- 
tendance at  the First Aid Station. Her arm started to 
swell. Dr. Farney gave her a hypo, and recommended 
that she be taken to St. John's Hospital in Springfield. 
From X-rays taken there, it w m  discovered that she 
had a broken wrist. A cast was applied. While the break 
has now knitted, she is still bothered by the wrist due 
to the fact that a piece of the bone is still lodged in it. 
This fact was testified to  by other doctors as to the 
cause of her pain. They stated it would necessitate 
surgery to  remove the bone fragment, and,that the wrist 
was weak. Claimant also testified that she was experi- 
encing some pain in her knee. Her claim is fo r  medical 
bills and loss of earnings. 

There is testimony that there was debris, presum- 
ably in the street, near the concession stand, and ap- 
parently some papers or substance on the sidewalk, 
from which claimant stepped, were sticky, but no one 
was able to identify what she stepped on, or just how 
she'happened to slip and fall, othei than that her left 
foot slipped, as she stepped into the street preparatory 
to boarding a sight-seeing bus. We are unable to de- 
termine from the record the amount of debris, which 
had accumulated or  the condition of the grounds in the 
vicinity of the stand. Furthermore, apparently no one 
saw her fall, other than her relatives, nor was anyone 
able to testify why she fell, other than from stepping 
on a gummy or sticky substance. 

There was no testimony offered by respondent. 
However, in the Departmental :Report, which is in the 
nature of an answer to the complaint, it is admitted that 
the fair was being held on the date of the accident, 
namely August 18, 1953, and that during the fair the 
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state employed a maintenance crew for the purpose of 
keeping the streets and sidewalks on the said fair- 
grounds and the buildings thereon in a neat, safe and 
husbandlike manner, and that the maintenance crew 
carefully and faithfully performed their duties, having 
in mind the safety, welfare and protection of the guests 
and persons attending said fair. Particular reference 
was made to the area in the vicinity of the Administra- 
tion Building. Furthermore, during the fair in 1953, 
respondent, through its agents, did not have any knowl- 
edge or  information as to any unsafe and dangerous 
conditions, which existed on said fairgrounds during the 
holding of said fair, as alleged in this complaint. 

Claimant relies, first, upon the fact that she was an 
invitee, as distinguished from licensee, and there is no 
question but what she was an invitee. There is no dis- 
pute as to the law in regard to invitees, in that more 
responsibility is placed on respondent than if claimant 
was a licensee, requiring the owner of the premises to  
use reasonable care and caution in keeping the premises 
reasonably safe for use by such invitee. 

Second, the negligence charged is permitting debris 
to  be on the sidewalk near the concession stand, or  in 
the street, upon which claimant slipped and fell. 

Third, claimant contends that in regard t o  notice 
the evidence offered was sufficient to  make a prima facie 
case even though respondent did not have actual notice, 
(which is absent from the record). Further, claimant 
contends the state had constructive notice of the condi- 
tion of the place where the accident occurred, and the 
Court should take into consideration not only the 
character of the place involved, but also the surrounding 

-1 6 
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elements and circumstances, which are present in a 
gathering such as existed at the Illinois State Fair  on 
the day in question. Claimant further contends the 
Court should bear in mind the great number of people, 
and the likelihood of various elements of waste being 
thrown about the streets and sidewalks in and near 
where the concession stands were located, so as t o  cause 
a duty to be placed upon respondent to see that sufficient 
means were at hand to keep that area clear. 

Claimant is also relying upon the fact that respond- 
ent offered no evidence, and, that that in itself strength- 
ens the claimant’s case, fo r  it iri an established principle 
of evidence, recognized everywhere, that where evidence 
chiefly in control of the adverse party is not produced, 
failure to so produce that evidence tends to strengthen 
the probative force of the evidence given to establish 
such claimed fact o r  fa.cts. 

Respondent is relying upon the material and per- 
tinent portions of its answer, which is in the nature of 
a Departmental Report, to the effect that it did have 
maintenance crews throughout the grounds during the 
entire fair, and on the day of the accident in question, 
and denied the existence of a large amount of debris as 
was alleged in the complaint and testified to by claim- 
ant’s witnesses. It was further apparent that none of 
respondent’s employees were in the immediate vicinity 
when claimant fell and sustained her injuries; and, 
secondly, the state had no knowledge of any excessive 
or  dangerous condition, as alleged by claimant, and it 
had no knowledge or  information as to the particular 
injury until the complaint was filed in’this Court. 

Respondent is also relying upon the fact that claim- 
ant attempted to cross the street near the Administration 
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Building, but not at the sidewalk o r  crosswalk. She 
stepped in the street with her right foot, and, when she 
put her left foot down, she slipped and fell. She was 
looking down as she left the curb, because of the amount 
of debris in the street to dodge, and she did not know 
what she stepped on, but after the fall there was some 
soft or sticky substance on her left heel. Her sister did 
not see her fall, but saw her after she fell, and verified 
the injury to her right arm. 

The first point of respondent’s brief has to  do with 
actual or constructive notice of the defect alleged to 
have caused the injury, and contends that, unless claim- 
ant proves either actual or constructive notice of the de- 
fect, recovery should be denied, citing: 

Delaney vs. State of Illinois, 21 C.C.R. 191. 
Di Orio vs. State of IZZinois, 20 C.C.R. 5 3 .  
Arnett vs. City of Roodhouse, 330 Ill. App. 524. 

The Delaney case was one where this Court sus- 
tained a motion to  dismiss the claim on the ground that 
the complaint was insufficient, because it failed to allege 
respondent to have had actual or constructive notice of 
the defect alleged in the complaint; and, furthermore, 
that said defect was dangerous and unsafe for  ordinary 
travel. 

In  the Di Orio case, it was held that it would be a 
dangerous precedent f o r  this Court to  hold that the 
state would be liable for all defects on a highway, which 
it was under duty to  maintain; that there was nothing in 
the record to show respondent was guilty of any negli- 
gence, and to hold that the state would be liable without 
notice, actual o r  constructive, would be making the state 
an insurer. 
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The Arnett case involved a situation where a man- 
bole cover tilted when plaintiff walked across it, and, as 
a result of which, he fell into the hole in the sidewalk up 
to his hip, and sustained personal injuries. 

The Court said in that case, and we quote: 

“As a matter of fact the structural condition of such hole and cover may 
have been perfect, and yet the cover may have been lossened but a few 
moments before the accident by some child or adult for some unexplained 
reason. While the evidence does show ‘ill adjustment’ of the cover at the 
time of the accident, there is no evidence showing or tending tQ show any 
notice or knowledge, actual or constructive, on the part of defendant of such 
improper adjustment of the cover.” 

Numerous cases are cited by respondent to the effect 
that the state, like a municipal corporation, is not an 
insurer against accidents upon streets and sidewalks. 
We do not believe it necessary to  comment on all of the 
decisions cited, since this Court and other courts have 
held many times that the state is not an insurer of all 
those traveling upon highways or  being upon property 
owned by respondent. Furthermore, claimant must allege 
and prove the exercise of due care and caution, which, 
of course, is the law in all tort cases. 

Next, claimant is required to  exercise a degree of 
care commensurate with the circumstances, and ~Yill not 
be heard to say that she did not see that which she must 
have seen, if she properly exercised her faculty of sight. 

Dufie and NukilZ vs. State of Minois, 19 C.C.R. 40. 
Dee vs. City of Peru, 343 Ill. 36. 
Brkke vs. Village of Burnham, 379 111. 193. 

And, lastly, the burden of proof is upon claimant 
to establish her claim by a preponderance of the evidence. 

It is a well known fact that the Illinois State Fair is 
a largely attended exposition. It would have been an 
impossibility f o r  the state t o  keep the entire grounds 
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free from all debris, which in the instant case could have 
accumulated within a matter of minutes before claimant 
slipped and fell. The only duty upon respondent is to 
have maintenance crews available to keep the premises 
as clean and safe as possible, taking all matters into 
consideration. 

Before the state could be held liable, it would have 
to  have either actual o r  constructive notice of a dan- 
gerous or  hazardous condition. This is not established 
by the record. It could be assumed that just prior to  the 
accident some child might have dropped gum or  some 
other sticky substinee on a piece of paper, which claim- 
ant failed to  see, and stepped on, causing her to fall. 
We do not believe that in a case of th is  kind the state 
is required to  maintain a staff large enough to  keep 
every piece of paper, candy o r  gum off of the streets, 
which accumulate in a short period of time, and certainly 
could not be expected t o  remove every substance, which 
some child might throw upon the ground. To hold other- 
wise would practically make respondent an insurer of 
every individual attending the fair, which, in our 
opinion, would be unreasonable. 

To recover in cases of this kind it is a, prerequisite 
that claimant prove, first, freedom from contributory 
negligence ; second, negligence of respondent, which was 
the proximate cause of the accident; and, third, injuries 
or damages as the result thereof. In  this regard, we 
are also mindful of the fact that claimant was not cross- 
ing the street at a crosswalk.' There was some responsi- 
bility on her part in stepping from a curb into debris, 
as she testified, and she certainly could anticipate that 
there might be something underneath the paper, which 
would cause her to slip, thereby placing the responsibility 
on her, which she has not assumed in this case. 
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This is not the sole reason for denying liability. We 
are basing our denial of this claim primarily on failure 
to show that respondent’s agents were derelict in their 
duty to maintain the fairgrounds, or lack of evidence 
as to actual o r  constructive notice of the hazardous con- 
dition, and, lastly, due to the fact that the state is not 
an insurer of all persons upon the grounds. We are of 
the opinion that claimant has not assumed and proven 
by a preponderance or greater weight of the evidence 
the elements, which she is required to  prove before re- 
covery can be had. 

Claimant’s demand for damagls for personal in- 
juries is, therefore, denied. 

(No. 4687-Claim denied.) 

THE L. F. CORPORATION, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion filed Sefifemher 28, 1956. 
Sufifilemental Opinion filed February 21, 1957. 

AARON, AARON, SCHIMBERG AND HESS AND HERBERT L. 

LATHAM CASTLE, Attorney General ; BERNARD GENIS, 
HART, Attorneys for Claimant. 

Assistant Attorney General, for Respondent. 

TAXES-voluntary payment of license fee. Where a valid license fee is 
voluntarily paid to a governmental body and deposited in the Treasury of the 
State of Illinois, it cannot be recovered in the absence of a statute authorizing 
such recovery. 

SAME-same. Where voluntary payment of license fee was made to the 
State Racing Board before race track and licensee subsequently transferred its 
properties, it was not entitled to a refund of the voluntary payment or the 
crediting of the payment to the account: of the transferee. 

JuRIsDIcTIoN~tate Racing Board. Court of Claims has no jurisdiction 
to review the discretionary action of the board acting as a quasi judicial body. 
Likewise, the Court of Claims is without jurisdiction to sit in review of the 
action or inaction of this body. 
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WHAM, J. 
This cause comes before the Court on the motion of 

respondent to dismiss the complaint filed herein, which, 
together with the Departmental Report filed by respond- 
ent, suggestions in support of the motion, likewise filed 
by respondent, and the objections to  said motion filed 
by claimant, establish undisputed and pertinent facts, 
thus presenting a question of law f o r  the Court, which 
will be determinative of this cause. 

Claimant, The L. F. Corporation, on October 28, 
1954, under its then name of Lincoln Fields Racing As- 
sociation, Inc., filed with the Illinois Racing Board an 
application f o r  a license to conduct a horse racing meet- 
ing during the calendar year of 1955 a t  its race track 
located near Crete, Will County, Illinois. Claimant on 
that date paid to  the Board $2,250.00, being an amount 
equal to  5% of the $45,000.00 fee for this license, in a o  
cordance with See. 37b of the Illinois Horse Racing Act, 
Chap. 8, See. 37b, Ill. Rev. Stats., (1955 State Bar As- 
sociation Edition). 

The Board on November 16, 1954 advised claimant 
that 30 days of racing, beginning May 16, 1955 and end- 
ing June 18, 1955, had been allotted to claimant. On 
November 22, 1954, in accordance with the above quoted 
statutes, claimant filed its acceptance with the Board, 
and paid the further sum of $4,500.00, being 10% of the 
license fee due the State of Illinois. 

The Treasurer of the Racing Board, upon receipt of 
each of the above sums of money, immediately deposited 
such sums with the Treasurer of the State of Illinois, as 
required by the law of Illinois. 

Thereafter, on March 24, 1956, claimant advised the 
Board that it had agreed on March 18 of that year to 
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sell its race track to the Balmoral Jockey Club, and that 
Lincoln Fields had, so fa r  as legally possible, assigned 
its rights to conduct its 1955 racing meet to the pur- 
chaser, and further agreed thak, in the event the pur- 
chaser was subsequently granted a racing license, and 
received credit for the amount previously paid to the 
Board by claimant, the purchaser was to pay claimant 
the amount so credited; or, if the amount was refund- 
able to claimant, then claimant .was to retain the refund. 

On April 26, 1955, claimant further advised the 
Board by letter that it had assigned to the Balmoral 
Jockey Club, Inc., all rights to the “1955 racing license 
deposit of $6,750.00 made by claimant, and requested 
that the “deposit be applied toward the payment of the 
balance due from Balmoral Jockey Club, Inc., on account 
of the racing license to be issued to Balmoral Jockey 
Club, Inc., for its 1955 racing; meet”. This letter of 
April 26, 1955 was delivered to the Board by the Bal- 
moral Jockey Club, Inc. On the same date and a t  the 
same time, the Jockey Club paid its license fee, and re- 
quested credit for  the $6,750.00 previously paid by claim- 
ant. 

The Board, thereafter, on May 10, 1955, by letter 
advised the Attorney General of the State of Illinois of 
the above state of facts, and, in addition, that the Bal- 
moral Jockey Club had applied for its allocation of the 
30 days, theretofore allotted to claimant, said meet t o  
be held at Washington Park instead of Lincoln Fields ; 
that the application had been approved, and 15% of the 
license fee paid by Balmoral Jockey Club as required 
by law; that said Jockey Club had requested the sum 
of $6,750.00, heretofore paid by claimant, to be credited 
upon the balance due on the Jockey Club’s license fee. 
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The Board then requested advice as to  whether or  not 
it could give the requested credit. The Attorney General, 
on June 8, 1955, advised the Board in writing that, in his 
opinion, the Board could not allow the credit. There- 
after, the Balmoral Jockey Club paid the Board the 
balance of its license fee without being allowed the re- 
quested credit, and received its license. 

Claimant, on August 23, 1955, demanded in writing 
that the Board immediately return the $6,750.00 there- 
tofore paid by claimant to  the Board. By letter, dated 
August 24, 1955, the Board, in answer to claimant, re- 
fused to comply with the demand on two grounds : name- 
ly, the opinion of the Attorney General to  the effect 
that no credit could be paid to  the Balmoral Jockey 
Club, Inc., of said amount, and, further, that the $6,750.00 
so paid by claimant had theretofore been deposited with 
the Treasurer of the State of Illinois. 

Claimant’s position, as set forth in its complaint, 
and its objections to respondent’s motion, is not based 
upon any claim that the Board wrongfully refused to 
credit the claimant’s $6,750.00 payment to  the Balmoral 
Jockey Club, Inc., in accordance with the terms of the 
conditional assignment and claimant’s request ; nor does 
claimant contend that the Attorney General erroneously 
advised the Board with respect to  the question of making 
this credit. We will, therefore, not consider this ques- 
tion, since it has not been placed in issue by claimant. 

It appears to  be the position of claimant that the 
assignment to Balmoral of the amount paid the Board 
by claimant never became operative, that claimant re- 
tained all of its rights, title and interest to the amount 
paid, and that the $6,750.00 so paid by claimant was 
merely a deposit, which must be returned to  claimant, 
inasmuch as no license was issued to  claimant. 
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The Racing Board correctly advised claimant that it 
could not refund the amount paid by claimant to the 
Board. At the time the request was made by claimant,, 
the amount had been turned over to  the Treasurer of the 
State of Illinois by the Board. 

The law is firmly established that a valid license fee, 
correct in amount, voluntarily paid to a governmental 
body, cannot be recovered in the absence of a statute 
authorizing such recovery. 

There can be no question but what claimant volun- 
tarily paid the $6,750.00, and, in fact, initiated the pro- 
cedure by filing its application for a racing license be- 
fore the Board. 

The fact that the license was not issued is in no 
way determinative, since the only apparent reason for 
the non-issuance of the license applied fo r  was the volun- 
tary abandonment by claimant of its right to such license. 
It is apparent that claimant no longer desired to  obtain 
such a license. There is no statute providing for  the re- 
fund of the amount so paid by claimant. 

The authority relied upon by claimant in support 
of its position is an abstract statement appearing in 53 
C .  J .  701, to-wit: “A sum deposited with an application 
for a license may be recovered on the failure o r  refusal 
t o  issue a license, without any fault on the part of ap- 
plicant”. This is not controlling, since the only reason 
such license was not issued was because of claimant’s 
own actions and wishes, and not by reason of any failure 
o r  refusal on the part of the Board. 

If claimant’s view of the law on the subject is cor- 
rect, then all persons or organizations applying fo r  a 
license can, for any reason mid at any time prior to  
the actual issuance thereof, change their minds, demand 



49 1 

a refund, and be entitled to recover from the state all 
amounts voluntarily paid. This would not be desirable 
from an administrative standpoint, nor is it the law. 

Similar cases have been before this Court, and we 
have consistently held that no recovery can be had. 
George S. Warren, Et A1 vs. State of Illinois, 14 C.C.R. 
84; JohnsoN, Assigmee of Bud’s Shoe Store, Inc. vs. State 
of Illinois, 12 C.C.R. 157; Wright and Wagner Dairy 
Corporatiom vs. State of Illimois, 12 C.C.R. 149; Orchard 
Theatre Corporatiom vs. State of Illimois, 11 C.C.R. 271 ; 
Chicago Cold Storage Warehouse Company vs. State o f  
Illiuzois, 13 C.C.R. 111. 

We are of the opinion that the record in this case 
does not establish the right of claimant to a refund of 
the amount claimed, and, therefore, the motion of re- 
spondent is allowed, the complaint is dismissed, and 
the claim denied. 

SUPPLEMENTAL OPINION 

Claimant has filed a petition for rehearing and an 
amended complaint. Respondent has filed objections to  
the petition for rehearing, and a motion to dismiss the 
amended complaint. 

As to  the petition for rehearing, claimant has made 
no contention sufficient in our judgment to require EL 

different conclusion than that expressed in our original 
opinion. We do not deem it necessary to  detail our  
reasons for denying the petition, since they are obvious 
from a reading of the original opinion. The petition for 
rehearing is denied. 

As to the amended complaint, we will consider it 
filed by leave of Court, and will pass upon its legal 
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sufficiency, which has been called into question by re- 
spondent’s motion to dismiss. 

The only issue raised by t.he amended complaint, 
which was not raised by the original complaint, is claim- 
ant’s contention that the Illinois Racing Board failed 
and refused to credit claimant’s $6,750.00 payment to 
the Balmoral Jockey Club, Inc., thereby wrongfully de- 
priving claimant of said amount, inasmuch as Balmoral 
would have been required by the terms of the agreement 
between claimant and Balmoral to  make payment of said 
amount to claimant upon allowance of the credit. Claim- 
ant prays that this Court enter an award of $6,750.00 in 
its favor “as the amount due to claimant by virtue of 
the error of the Board in refusing to  credit the amount 
of said deposits to Balmoral”. 

This theory of claimant raises fundamental ques- 
tions regarding the jurisdiction and power of both the 
Illinois Racing Board and the Court of Claims. 

With respect to the Racing Hoard, the questions are 
these : 

First, does the Board have the power and authority to grant credit in 
such a situation? 

Second, if the Board does have such power and authority, is it a dis- 
cretionary power, or, was the Board under an absolute duty tcr grant the 
credit requested? 

With respect to the question involving the jurisdic- 
tion of the Court of Claims, assuming that the Board 
had the power and authority to  consider the question of 
the requested credit, and, in its discretion, grant the 
request, does this Court have the jurisdiction to  deter- 
mine whether the Racing Board erTed in not doing so? 

It is obvious from a reading: of the statute creating 
the Board and prescribing its duties that the Board is 
an administrative body exercising both ministerial and 
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quasi judicial powers. Chap. 8, Pars. 37(a) and 37(r), 
Ill. Rev. Stats., (1953 State Bar Association Edition). 

With respect to the Board’s powers in connection 
with the issuance or non-issuance of licenses authorizing 
the holding of a horse racing meeting and matters re- 
lated thereto, the statute provides fo r  hearings by the 
Board and judicial review of the Board’s decisions. 

Paragraph 37(c) of the Act provides in part as 
follows : 

“In case any license is refused or revoked by said Board or in case a n y  
apfilicant is aggrieved at  the action of the Board, the party or parties affected 
by said refusal, revocation or action shall be entitled to a hearing in the 
manner hereinafter provided.” 

The statute then sets forth the mechanics f o r  holding 
such a hearing, and provides that the Board shall there- 
after make its findings, which shall be final, subject, 
however, to administrative review. 

Again, assuming that the Board had the power to 
exercise its discretion in considering the question of 
granting the requested credit, it is apparent that any 
decision by the Board on that question would be within 
its quasi judicial powers. 

The decision of the Board in refusing to  allow the 
credit was predicated upon the opinion of the Attorney 
General, which opinion the Board sought. The decision 
was based upon a declaration that the Board had no 
authority to allow such a credit in the absence of specific 
statutory authority. 

Thus, the effect of the decision was that the Board, 
acting in its quasi judicial capacity, interpreted the 
statute, which created it, and determined, whether rightly 
or  wrongly, that it had no power to exercise discretion 
in considering the request fo r  allowing such a credit. 
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If the Board misconstrued its powers, and by reason 
thereof failed to exercise its discretion, then there is 
nothing this Court can do, inasmuch as the discretion to 
be exercised, if any, was that of the Board as a quasi 
judicial function, and not that of the Court of Claims. 

It would be highly irregular and improper for  one 
judicial body to speculate upon what action another ju- 
dicial body would have taken had it seen fit to  accept 
jurisdiction and exercise its judicial discretion. 

It would likewise be completely without the jurisdic- 
tion of this Court to  sit in review of the action o r  in- 
action of a quasi judicial body, and we, therefore, make 
no finding as to  whether the Boasd erred in refusing to 
exercise its quasi judicial discretion, if any, in the matter. 

There is one remaining question for us to determine, 
namely, was the Board under an absolute duty to grant 
the credit requested? 

We have carefully studied the briefs, heard extensive 
oral argument, and conducted considerable research into 
the law on this question, and have neither found nor 
been referred to a decision o r  statute, which establishes 
such a duty. 

From the pleadings, taken in connection with the 
Departmental Report, it cannot be said that the Board 
entered into a contract with claimant, nor was it bound 
by the terms of the agreement between claimant and 
Balmoral. Neither can it be said that the Board induced 
or misled claimant through any improper action to place 
itself in its present position. 

It was clearly stated by claimant in its letter of 
March 24, 1955 to the Board that the consumation of the 
sale of its track to Balmoral was not contingent upon 
obtaining the consent of the Board to transfer claimant’s 
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racing dates to Balmoral. The only reference in that 
letter with respect to  the monies theretofore paid by 
claimant to the Board for its racing license was that, 
“ i f”  Balmoral is granted a license and receives credit, 
they “will pay it” to  claimant, and, “ i f  the deposit is 
refundable to Lincoln Fields by the Board, Lincoln 
Fields will retain said refund”. Its letter, dated April 
26, 1955, simply requested that Balmoral be given credit 
for the amount theretofore paid by claimant. 

Nothing contained in any communication addressed 
to the Board indicated any intention of claimant to re- 
assert an interest to  a racing license at Lincoln Fields 
or any other track in the event no credit or  refund was 
made. 

See. 37 (b) of the Horse Racing Act provides that: 
“The Board may, in its discretion, refuse racing dates 
and license to any applicant, who does not at the time 
possess a finished race track ready for racing and f o r  
the accommodation of the public”. 

Claimant had, prior to requesting that a credit be 
allowed to Balmoral, conveyed Lincoln Fields and “the 
right to conduct a race meeting” upon Lincoln Fields 
during the dates theretofore allotted claimant by the 

The allotting to  Balmoral for racing at Washington 
Park of the dates, which claimant abandoned, in no way 
made the Board a party to  the agreement, which was 
already completed, and it is obvious that such allocation 
had nothing whatsoever to do with claimant’s decision 
to part with its property, and abandon its tentative 
rights to a license. 

We conclude the facts appearing in the pleadings 
and the record before us fail, in our judgment, to raise 

‘ Board. 

I 
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in law or  equity an absolute duty on the Board to allow 
the requested credit. 

Consequently, in view of the foregoing, the amended 
complaint fails to state a cause of action against re- 
spondent within the jurisdiction of this Court, and the 
motion to dismiss the amended complaint is granted, 
and the claim denied. 

(No. 4721-Claimant awarded $1,668.00.) 

INTERNATIONAL BUSINESS MACHINES CORPORATION, Claimant, vs. 
STATE OF ILLINOIS, Respondent. 

Opinion filed F e b r u q  21, 1957. 

BEAMISH, EDWARDS AND BRUNNEMEYER, Attorneys f o r  

LATHAM CASTLE, Attorney General ; THOMAS G. 
Claimant. 

CRONIN, Assistant Attorney General, fo r  Respondent. 

CONTRACTS-lapsed appropn'ation. Where evidence showed that at the 
time the contract was payable there were sufficient unexpended funds to pay 
the claim, an award will be allowed. 

FEARER, J. 
A claim was filed herein on May 7,1956 in the amount 

of $1,668.00, in accordance with a contract between 
claimant and the Northern Illinois State College, DeKalb, 
Illinois, for the rental of certain machines set forth in said 
contract, and invoice voucher attached to the complaint 
and made a part thereof. 

The record consists of the following: 

Complaint. 
Commissioner's Report. 
Transcript of evidence. 
Motion of claimant for leave to waive the filing of brief. 
Order of the Chief Justice granting the motion of claimant for leave to 

waive the filing of brief. 
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The evidence offered conforms to the complaint, 
and the Commissioner’s Report so found that the claim 
was based upon a contract dated March 30, 1950, which 
was claimant’s exhibit No. 1, and the rental period cov- 
ered was from January 1, 1955 through March 30, 1955, 
and involved the sum of $1,668.00. The aforesaid rental 
claim was made by claimant on August 31, 1955, and 
claimant was informed by letter from the Senior Account- 
ant of Northern Illinois State College, dated January 27, 
1956, (a copy of said letter being claimant’s exhibit No. 3) 
to the effect that the billings occurred after the appro- 
priation for the biennium had lapsed, which in this case 
had occurred on June 30, 1955. The rentals for the ma- 
chines set forth in the voucher did not cover the same 
machines as were set forth in the contract, due to  changes 
in the machines by agreement of both parties, as provided 
fo r  in the contract. 

Respondent did not introduce any testimony. Claim- 
ant’s exhibit No. 3, herein referred to, written by the 
Senior Accountant, Mr. Hayden, assigns as the only rea- 
son for failure t o  pay the rental provided for was the 
lapse of the appropriation, referring to the last bienium 
covering the period from July I, 1953 through June 30, 
1955. In’the letter Mr. Hayden states that, in order for all 
bills and invoices to  be paid covering services or mer- 
chandise received between those two dates, it is necessary 
by state law that invoices be in the College’s office prior 
to  June 30,1955. 

There is no question but what the funds were on hand 
at  the time the contract was entered into. Therefore, this 
Court has held many times that the mere lapse of the 
appropriation, as long as the funds mere available at the 

’ 
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time the contract was made, would not defeat claimant’s 
right to recover, there being no other dispute involved. 

It is, therefore, the order of this Court that claimant 
be awarded the sum of $1,668.00. 

(No. 4731-Claimant awarded $1,342.47.) 

RICHARD GREEN, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion fled February 21 ,  1957. 

BUTZ, BLANKE AND STITH, Attorneys for Claimant. 
LATHAM CASTLE, Attorney General ; C. ARTHUR 

NEBEL, Assistant Attorney General, for Respondent. 

HIGHWAYS-negligent mowing of right-of-way. Where evidence showed 
that respondent’s agents in mowing right-of-way encroached upon claimant’s 
property, mowed the Multiflora roses, and damaged same to the extent ,of 
$1,342.47, an award will be allowed. 

FEARER, J. 
Claim was made by Richard Green against respond- 

ent for the sum of $1,342.47. Claimant. is a farmer residing 
in the Town of Otto, County of Kankakee, and owns a 
parcel of land situated in the Southwest Quarter of 
Section 19, Township 30 North, Range 13, West of the 
Second Principal Meridian, partially bounded by Routes 
Nos. 45 and 54. 

The complaint alleges that, in the spring of 1954, 
claimant planted approximately two-thirds of one acre 
in Rosa Multiflora Japonica, commonly called Multiflora 
roses, on the parcel of land above mentioned, and near 
the highway right-of-way, for the purpose of harvesting 
the roots thereof for sale in the fall of 1955. There were 
forty rows of seed, each row being 600 feet in length. In 
the month of June, 1955, there were approximately 75,000 
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Multiflora rose plants growing on said parcel of land, 
above described. 

In the last week of June, 1955, respondent’s agents, 
while cutting grass and weeds along and upon the high- 
way right-of-way adjacent to claimant’s land, trespassed 
upon the land of claimant with mowing machines, and 
mowed the entire parcel upon which the Multiflora roses 
were growing. The entry into the field of claimant and the 
mowing thereof were done without the knowledge or 
consent of claimant. 

As a consequence thereof, the rose plants were de- 
stroyed entirely, and all were retarded in growth, so as to 
render the entire crop insufficient and inadequate to fulfill 
the deliveries, which claimant had contracted to make 
therefrom. 

Claimmt sets forth in ,particular the various am- 
bers of roots with their respective prices, totalling 
$1,484.97. In mitigation of damages he stated he did ac- 
tually harvest and sell from said parcel plants valued at 
$142.50, making a net sum due of $1,342.47. 

A Departmental Report was filed by respondent, as 
was a statement, brief and argument by claimant. An oral 
motion was made by respondent to waive the filing of a 
brief in this case, which motion was granted by the Court. 

This case was heard by Commissioner Presbrey, and 
his report has been filed herein. 

In the Departmental Report it appears that U.S. 
marked Routes Nos. 45 and 54 mere a part of the statu- 
tory system of state highways, and the maintenance 
thereof included the mowing of vegetation within the 
limits of the established right-of-way. The right-of-way 
at the place in question lies adjacent to claimant’s prop- 
erty, and the right-of-way line is marked by concrete 

* 
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posts set at long intervals bordering claimant’s property, 
there being no fence or other structure to mark the line. 

On June 30,1955, the right-of-way adjacent to claim- 
ant’s property was covered by a dense growth of rye 
grass, arid claimant’s property was overgrown with 
weeds. This dense growth of vegetation obscured any 
intervening right-of-way marker, and also any planting 
below the top of the grass and weeds. 

Employees of respondent were assigned to mow the 
particular right-of-way in the area under consideration, 
and tandem mowers were used. Inadvertently the mom- 
ing operations encroached upon claimant’s property in the 
area in question, which was about two-thirds of one acre 
in size. 

The testimony consisted of that of claimant, to- 
gether with four related exhibits. There is little dispute 
as to the pertinent facts, all of which are set forth in 
claimant’s testimony and the Departmental Report. 

Respondent’s case consisted of the testimony of Roy 
Hemp and Edward Willems. Mr. Hemp testified to the 
effect that he mowed the aforesaid roses inadvertently in 
the month of June, 1955, and the roses in question were 
not infringing upon the state right-of-way. Mr. TiVillems, 
a certified nurseryman, who was the District Landscape 
Architect, testified as to the number of roses lost, and 
the price per thousand. 

The testimony of claimant corresponds to the allega- 
tions made in the complaint as to the number of plants 
lost, and the price that would have been received therefor 
had they been sold by claimant. 

The Commissioner also found that it was necessary 
for  claimant to purchase plants in order to satisfy’ and 
retain his customers. Claimant purchased approximately 
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70,000 plants from one nursery, and one-tenth of an acre 
of plants from a neighbor, as is represented by exhibits 
Nos. 3 and 3-A. There was a duty upon respondent’s 
agents to only mow along the right-of-way. By inadver- 
tently mowing the row bushes, as well as the weeds, the 
state became liable for all damages suffered by claimant. 

It is, therefore, the opinion of this Court that. claim- 
ant should be allowed an award in the amount of $1,342.47. 

(No. 4665-Claimant awarded $3,500.00.) 

WALTER BREWTON, A MINOR BY HIS FATHER AND NEXT FRIEND, 

OGEAN BREWTON, Claimant, YS. STATE OF ILLINOIS, 
Respondent. 

Opinion filed March 22, 1957. 

BRADEN, HALL, BARNES AND Moss AND LYMUS WAL- 

LATHAM CASTLE, Attorney General ; RICHARD F. 
LACE, Attorneys f o r  Claimant. 

SIMAN, Assistant Attorney General, f o r  Respondent. 
PRISONERS AND ImATEs-negligence. Evidence showed that respondent’s 

agents were negligent in not keeping closer supervision over a 14 year old deaf 
boy, who was injured by a power tool. 

CONTRIBUTORY NEGLIGENCE-WidenCe. In weighing evidence of negli- 
gence, Court must take into consideration the age of the party, his capacity 
to appreciate danger, and, in the absence of proof to the contrary, that he 
would be expected to exercise that discretion and intelligence in protecting 
himself, which would be expected of an average person of the same age under 
like circumstances. 

FEARER, J. 

Walter Brewton, a minor, 14 years of age, has filed his 
verified complaint against the State of Illinois, by his 
father and next friend, Ogean Brewton. 

The record consists of: 
1. Amended complaint. 
2. Answer to amended complaint. 



502 

3.  Transcript of evidence. 
4. Claimant’s and respondent‘s exhibits. 
5 .  

6. Commissioner’s Report. 

Briefs and arguments of claimant and respondent, and reply brief of 
claimant. 

Walter Brewton, having met all of the requirements 
fo r  admission to  the Jacksonville School, which is oper- 
ated by the State of Illinois for the deaf, was admitted 
on September 21,1946. 

At 8:15 A.M. on September 6, 1954, he mas read- 
mitted into the regular school program, which included 
a beginning class of woodworking in the vocational de- 
partment from 8:55 to 10:15 A.M. The class assignment 
on the first day was to clean up  the benches and tools, 
and to receive tools and preliminary instructions for fu- 
ture work in the class. 

This was further found in the Departmental Report 
of John T. Tyler, vocational supervisor, in a letter dated 
September 9,1954 to Thomas K. Kline, Superintendent of 
the Illinois School for the Deaf, a part of which is the 
school assignment f o r  the day of the accident, which was 
to clean u p  the shop in preparation for the school year. 

It was stipulated by the parties at  the time of the 
trial that no power tools of any kind were operated by 
the students in this class. The beginning classes in wood- 
working are not permitted to have the use of power tools 
until they have one or  more semesters of experience in the 
shop, and then only under supervision. It was further 
stipulated that, at  approximately 9 :30 A.M. on September 
8, 1954, Walter Brewton sustained injuries to his thumb 
and index finger, when they were severely lacerated by a 
woodworking machine called a jointer. The jointer mas 
one of the machines located in the woodworking class 
room at  the Jacksonville School for the Deaf. 
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The vocational woodworking space in question was 
one large room, as shown by claimant’s exhibit No. 3. 
At one end of the room were work benches, and a t  the 
other end were located the power tools. While the in- 
structor of the beginning woodworking class was carrying 
out the program outlined for the day, Walter Brewton 
lost his fo rehger  and thumb as aforesaid. 

The class consisted of approximately eleven boys, 
who were under the instruction of Mr. John T. Boat- 
Wright, vocational teacher of the deaf at the institution. 

The evidence offered by the state and claimant varies 
as to  certain instructions given to Walter and the rest 
of the boys pertaining to their duties on the day in 
question. Respondent contends that the boys were in- 
structed to clean the tools, place them in the racks, and 
dust the benches; and were warned not to  go near the 
.power machinery. Walter testified that he was given a 
cloth with which to clean within the vicinity of the 
machinery, including the jointer. 

It is apparent that previous classes had been shown 
pictures, and had been given preliminary instructions as 
to the hazards of the machinery located within the room. 
They mere instructed in the methods of the use of the ma- 
chinery to eliminate accidents, and were shown methods 
employed in the operation of the machines. However, the 
class in question, including Walter, was never shown the 
pictures, and apparently the only instructions received by 
the members of the class were those given on the morning 
of the accident. 

There were no signs posted in and near the power 
machinery, including the jointer, as to any warnings 
whatsoever, and the class had been in session only thirty 
minutes prior to Walter’s accident. 
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A Mr. Coop, an agent of respondent, just prior to  
the accident had been seen in the room operating tlie 
jointer, and upon completion of his work he turned off 
the switch, but the blades were still running after he left 
the room. This was during the period of time when the 
boys were in the room, and were told to dust where the 
jointer was located. Two photographs were admitted in 
evidence, being respondent's exhibit No. 3, which showed 
the machine and the condition it was in on the day of 
the accident. It was also used in explaining the guard, 
which was activated by a spring putting the guard in 
place after the machine was used for cutting. There is no 
question but what the guard was in place protecting the 
blades. The cutting head of the jointer is partially ob- 
scured from view by the guard. The pictures of the ma- 
chine indicate the cutting head is covered. There is no 
light or other signal for the purpose of warning a deaf' 
person that the machine is in operation. As Walter was 
dusting in and around the guard, a t  a time when the 
blades were still in motion, the cloth he was using caught 
and pulled his right hand into the blades of the cutter. 
His thumb and index finger were severely cut, requiring 
amputation at  the distal phalanges of the right thumb and 
index finger. 

Mr. Boatwright was tlie only supervisor in the room 
at  the time of the accident, and at  the time the boys were 
dusting, and he did not see Walter go near the jointer. 

The evidence reveals that Walter was right-handed, 
and that the right hand is used to  a great extent in sign 
language employed by deaf persons. 

The charges of negligence relied on are: 
1. Failure to properly warn a boy 14 years of age, 

who had no previous experience with power machinery, 



505 

relative to the dangers involved; failure to  properly in- 
struct him in the methods to  protect himself; and, failure 
to  determine whether the boy understood and appre- 
ciated the dangers involved. 

There was a duty on the part of the vocational 
instructor to  survey his activities at all times, while in 
the proximity of dangerous power machinery. 

The vocational teacher owed a duty to protect a 
deaf infant of 14 years, while under his charge, from 
the hazards caused by others, especially when in the 
proximity of dangerous power machinery. 

Respondent was negligent in placing an instruc- 
tor, who was afflicted with a loss of hearing, in a class 
room where dangerous power machines were employed. 
Further it is contended that Walter Brewton, due to his 
age and physical handicap, was not guilty of contributory 
negligence. 

Respondent, of course, contends that its agents were 
not guilty of negligence, which was the proximate cause 
of the accident resulting in claimant’s injuries. It further 
contends that claimant, Walter Brewton, was guilty of 
contributory negligence in going near the jointer, which 
he had been warned not to  go near ; that he disobeyed the 
instructions of the vocational teacher, and that his injury 
was the sole and proximate cause of his carelessness and 
negligence. 

I n  a suit fo r  personal injuries to  a child, in weighing 
the evidence, the Court must take into consideration 
the age of the plaintiff and his capacity to appreciate 
danger, and, in the absence of proof to  the contrary, he 
would be expected to  exercise that discretion and intelli- 
gence in protecting himself, which mould be expected 

2. 

3.  

4. 

I I 
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of an average child of the same age under like circum- 
stances. Morrisom vs. Flowers, 308 Ill. 189. 

It has been repeatedly held that “negligence” is the 
omission to do something, which a reasonable man, guided 
by those considerations which ordinarily regulate the 
conduct of human affairs, would do ; or doing something, 
which a reasonable and prudent man would not do under 
the same o r  similar circumstances. 

This Court passes not only upon the lam, but is a tryer 
of the facts, in the absence of a jury. We are of the opinion 
that claimant has maintained the affirmative by a pre- 
ponderance of the evidence, after taking into considera- 
tion the age, intelligence, experience and physical handi- 
cap of Walter Brewton. 

It appears that respondent’s agents were negligent 
in not keeping closer supervision over Walter Brewton, 
and that the maintenance personnel, especially Mr. Coop, 
were negligent in turning off the power equipment, and 
leaving the power tool before it had come to an absolute 
stop, knowing that there were inexperienced boys of 
tender years working in and about the power machinery. 
Deaf children must rely upon their sense of sight and 
sense of touch. Even though the blades were protected by 
a guard, it would not afford sufficient protection to pre- 
vent injury to one dusting such a machine, and, knowing 
this to  be true, close supervision should have been placed 
over Walter Brewton to  see that he did not go near the 
machine while it was in operatiort. It also appears to  us 
that maintenance personnel should be excluded from the 
work shop, and not be permitted to use the power ma- 
chinery during a time when classes are being conducted 
in woodworking. 
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We are of the opinion that Walter Brewton was not 
guilty of contributory negligence under the circum- 
stances, considering the fact that he was a boy 14 years of 
age, and handicapped by the loss of hearing ; and it is our 
opinion that the proximate cause of his injuries was 
the negligence of respondent’s agents. 

Immediately after the accident claimant was re- 
moved to  Passavant Hospital where surgery was per- 
formed, and the distal phalanx of the right index finger 
and the distal phalanx of tlie right thumb were ampu- 
tated. He was returned to the infirmary at  Jacksonville 
on September 10, 1954. 

The only physician testifying in the case was Dr. 
Phillips, who1 identified claimant’s exhibits Nos. 1 and 2, 
being X-Rays taken on December 31, 1955. The doctor’s 
findings are as follows: Irritation of the nerve endings 
as the result of the amputation, for which medication 
and diligent nerve therapy were recommended in an at- 
tempt to  rehabilitate the nerve muscles, which were, 
in part, amputated a t  the time of the original surgery, 
so that claimant would have a good function of his right 
hand, realizing in terms of the grasp ability of the hand, 
which depends primarily on the thumb and index finger; 
and also his inability to communicate with his compan- 
ions and friends by reason of the loss of the thumb and 
index finger, which are used materiallyin sign language. 

We are not bound by any estimate made by the 
doctor as to percentage of loss of use of the hand. Hom- 
ever, it mas testified that the doctor considered this to be 
a fifty per cent loss. 

In arriving a t  the amount of the award, we are taking 
into consideration the loss of the thumb and finger at  the 
first phalanx of the right hand. Walter, being a right- 
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handed individual, would be handicapped in the use of his 
hand fo r  sign language, and also would be handicapped 
in future years in the operation of machines. 

The Commissioner, in his report, recommended an 
award be entered for $3,500.00, which we believe to  be a 
fair award under the cir6umstances. 

It is, therefore, the order of this Court that Ogean 
Brewton, father and next friend of Walter Brewton, be 
awarded the sum of $3,500.00. 

(No. 4675-Claimant awarded $2,450.00.) 

AUGUST H. HESS, d/b/a MINNETTE BOILER AND SHEET METAL 
WORKS, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed March 22, 1957. 

AUGUST H. HESS, Claimant, pro se. 
LATHAM CASTLE, Attorney General ; C. ARTHUR 

NEBEL, Assistant Attorney General, for Respondent. 

CONTRACTS-hixed afifiropiations. Where evidence showed that funds 
were available at the time the contract was entered into, and the only reason 
for nonpayment was the lapse of the appropriation, an award will be made. 

FEARER, J. 
On September 21, 1952, respondent, through the Di- 

vision of Architecture and Engineering, entered into an 
agreement with August H. Hess, d/b/a Minnette Boiler 
and Sheet Metal Works, of East St. Louis, Illinois, for the 
repalcr of a boiler a t  the State Penitentiary at Menard, 
Illinois. Subsequent to entering into the contract, inspec- 

tions were made on various dates, namely November 28, 
1952 and November 20, 1953, of other boilers not covered 
by the contract a t  Menard. 

It was agreed verbally between claimant and the 
Division of Architecture and Engineering for the Depart- 
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ment of Public Safety that claimant should also make 
the necessary repairs to  the other boilers. 

Estimates and bids were given to the Department of 
Public Safety, the work mas authorized, and claimant 
was instructed t o  proceed with the extras to repair the 
boilers. 

The original contract, and all extras in addition 
thereto, were authorized by the Department, and ap- 
proved by the Division of Architecture and Engineering 
as of November 20,1953. 

The Department of Public Safety was well aware of 
the fact that the extra work could not possibly be com- 
pleted prior to  the lapsing of the funds appropriated 
therefor. The DeQartment of Public Safety failed to‘ask 
for a reappropriation of the funds. 

The work has been completed by claimant, and has 
been accepted and approved by the Division of Architec- 
ture and Engineering. 

As the record now stands, and as is evidenced by the 
Departmental Report covering contract No. 67612, being 
respondent’s exhibit No. 2, the only reason that pay- 
ment has not been made is because of the lapse of the 
appropriation. 

Claimant appeared pro se by consent of the Com- 
missioner. 

It was stipulated that claimant’s exhibits Nos. 1 to 8, 
inclusive, and respondent’s exhibits Nos. 1 and 2 be ad- 
mitted in evidence without objection. Claimant’s exhibits 
Nos. 1 to 8 cover the contract, correspondence relative to 
the contract and reason for failure to  make payment, the 
bids and approval of the bids, and approval of the work. 
Respondent’s exhibits Nos. 1 and 2 recognize the reason- 
ableness of the claim, show the services performed were 
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satisfactory, and set forth the reason why the claim was 
not paid. 

Claimant offered the only witness, who testified as 
to the contract, the extra work performed, and the rea- 
sonableness of the charges made. 

This Court has had occasion to pass on similiar situa- 
tions, and has been allowing claims where the funds were 
available a t  the time the contract was entered into, and 
the only reason for  nonpayment of the claim was the lapse 
of the appropriation at  the time of completion, and no 
funds reappropriated to  cover the balances due on con- 
tracts of this kind. Also, it has allowed claims where 
there is no question about materials and services per- 
formed by claimants, where inspectionp have been made, 
and services and materials accepted by respondent. 

It is, therefore, the order of this Court that the claim 
be allowed in the sum of $2,450.00. 

(No. 4718-Claimant awarded $160.44.) 

THE TEXAS COMPANY, A DELAWARE CORPORATION, Claimant, vs. 
STATE OF ILLINOIS, Respondent. 

Opinion filed March 21.2, 1957. 

JAMES W. CAMPBELL, Attorney f o r  Claimant. 
LATHAM CASTLE, Attorney General ; RICHARD F. 

SIMAN, Assistant Attorney General, for Respondent. 
CONTRACTS-lapsed appropriations. where evidence showed that un- 

expended funds were available in appropriation to pay contract at the time 
the appropriation lapsed, an award will be made. 

TOLSON, C. J. 
On April 2, 1956, The Texas Company filed its com- 

plaint to recover payment in the amount of $164.28 f o r  
gasoline and oil sold to the state. 
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A Departmental Report was admitted in evidence, 
which verified the claim with the exception of one item in 
the amount of $3.84. This item should have been charged 
to  the new appropriation fo r  the 68th Biennium. Further, 
the Departmental Report shows that the only reason the 
claim had not been paid was that the appropriation 
lapsed before it could be processed. 

This case was heard by Commissioner Herbert G. 
Immenhausen, and his report in the following words and 
figures is hereby adopted by the Court: 

“COMMISSIONER’S REPORT 

The Texas Company, A Corporation, by James W. Campbell, its 
attorney, filed its claim in the above entitled case on April 2, 1956, wherein 
it seeks to recover $164.28, balance remaining due and owing claimant from 
various Departments and Divisions of the State of Illinois for gasoline, oils, 
lubricants and miscellaneous automobile parts in accordance with Purchase 
Order No. 117143, dated June 21, 1954, issued by the Department of Finance, 
Division of Purchases and Supplies, for the State of Illinois. Said products 
were for the use of the Division of Highways during the period beginning July 
1, 1954, and ending June 30, 1955. During the period covered by said Pur- 
chase Order, the claimant delivered various quantities of petroleum products, 
materials, etc., to authorized representatives of said departments and divisions 
of the state at the agreed price. That there is due and owing $164.28 for 
which claimant has not received payment due to the fact that the claim was 
not presented before September 30, 1955, the last day on which payment 
could have been made under the appropriation established for that purpose. 

Your Commissioner, Herbert G. Immenhausen, set the case for hearing 
on January 18, 1957, 10:30 A.M., in Room 827, 160 N. LaSalle Street, 
Chicago, Illinois. 

The respondent, State of Illinois, did not file an answer to the com- 
plaint. Respondent filed a Departmental Report of the Division of Highways 
as follows: 

‘REPORT OF THE DIVISION OF HIGHWAYS 

COURT OF CLAIMS CASE No. 4718 

The Texas Company vs. State of Illinois 
Claimant’s exhibit A is a true and correct copy of Purchase Order No. 

117143 issued to the claimant corporation by the State of Illinois, Depart- 
ment of Finance, Division of Purchases and Supplies, on June 21, 1954. The 
purchase order was effective for the period of July 1, 1954 to June 30, 1955, 
both dates inclusive. 
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It has been confirmed that the individual purchases as listed in claimant’s 
Bill of Particulars were made by authorized representatives of the respective 
departments and divisions named; that the materials purchased were used in 
state owned motor vehicles; that the quantities of materials are correct; and 
the unit prices charged are in conformity with the bid prices on file in the 
Division of Purchases and Supplies. 

Claimant’s invoices (sales tickets) could and would have been paid in 
the regular course of business, if they had’ been scheduled in sufficient time 
to be vouchered before September 30, 1955. Appropriations for the 68th 
Biennium were in existence, and funds available in them for the payment of 
claimant’s hvoices. 

One purchase is excluded from the above report. Reference is made to 
item No. 16 on sheet 1 of the Bill of Particulars. It  will be noted that the 
purchase was made on July 12, 1955; therefore, not made under claimant’s 
Purchase Order. The invoice representing that purchase may be scheduled for 
payment from a current or 69th Biennium appropriation. 
December 11, 1956 

/s/ EARL McK. GUY 

Engineer of CZaims’ 

Claimant called George W. Stames, Assistant Chief Accountant, as a 
witness, who identified claimant’s Exhibit No. I-Purchase Order. It: was 
introduced in evidence. He also identified items on the Bill of Particulars 
and sales slips signed by authorized agents of: the State of Illinois, which also 
were admitted into evidence. 

The attorneys for claimant and respondent filed a motion with the 
Court of Claims on February 6, 1957 to waive the filing of briefs and argu- 
ments, so that the Court might proceed to dispose of the case upon record. 

It  appears from the evidence that the materials purchased were used 
by authorized representatives of respective departments and divisions named in 
state owned motor vehicles, and that the unit prices charged were in accord- 
ance with the Purchase Order in the amount of $164.28--except item NO. 16 
for $3.84 dated July 12, 1955, which was after expiration of Purchase Order 
that expired June 30, 1955. It appears that .the only reason these bills were 
not paid was because they were not presented and certified before the apprc- 
priation lapsed on September 30, 1955. The award should be made for 
$160.44 to the Texas Company, Inc.” 

An aTva.rd is, therefore, made to The Texas Com- 
pany, a Delaware Corporation, in. t.he amount of $160.44. 
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(No. 4627-Claim denied.) 

ROBERT G. HANVEY, JR., AS ADMINISTRATOR OF THE ESTATE OF 
PATRICIA ANNE HANVEY, DECEASED, Claimant, w. 

STATE OF ILLINOIS, Respondent. 

Opinion filed January 8, 1957. 
Petition of claimant for rehearing denied April 26, 1957. 

FRANCIS V. FLASHA AND MARVIN E. LARSON, Attorneys 

LATHAM CASTLE, Attorney General ; MARION G. 
for  Claimant. 

TIERNAN, Assistant Attorney General, for Respondent. 
PRISONERS A N D  INMAms-duty t o  protect patient fTom suicidal tenden- 

cies. Respondent owed patient the duty of protection, and was bound to use 
such reasonable care as her known condition required, but was not an in- 
surer of her safety. 

S.4~~-negligence. Evidence showed that respondent was not negligent 
in allowing inmate ground privileges, so as to allow the opportunity of suicide. 

DAMAGES-limit in wrongful death. The limit of damages for wrongful 
death is one recovery for $7,500.00 for the benefit of the kin of decedent. 

FEARER, J. 
Claim was made by Robert G. Hanvey, Jr., as 

Administrator of the Estate of Patricia Anne Hanvey, 
deceased, for the wrongful death of his wife, which 00 

curred while she was a patient at  the Kankakee State 
Hospital, Kankakee, Illinois, on June 12, 1953, at or 
about the hour of 1:00 P.M. At the time of her death 
she was 24 years of age, and left as her sole and surviving 
heirs at  law Robert G. Hanvey, Jr., her husband, and 
two minor children, Michael Robert Hanvey and Cath- 
erine Hanvey, three and two years of age, respectively. 

No answer having been filed by respondent, a gen- 
eral traverse of all of the allegations of the complaint 
and amended complaint is considered under our Rules. 

The case was heard by Commissioner George Pres- 
brey. At the onset of the trial there was offered in 
evidence as exhibit No. 1 a plat of the hospital grounds, 

- 

-17 
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drawn to scale, showing the location of the buildings 
housing the patients, and the location of the Kankakee 
River running adjacent to the buildings housing the 
mentally ill patients. 

A stipulation was entered into by the parties, by 
and through their respective attorneys, to the effect that 
four patients had drowned in the Ihnkakee River be- 
tween the years of 1949 and 1953. 

Patricia Anne Harvey became mentally ill in June 
of 1952 after the birth of her second child, Catherine. 
She had been visiting with her parents, Dr. and Mrs. 
Jackson of Topeka, Kansas. 

Prior to her marriage in September of 1948, she 
mas educated at Antioch College, and, as a part of her 
education and college training, was sent to Chicago to 
work at the Museum of Science and Industry, and also 
at  the Field Museum. A portion of her time was spent 
in residence in Yellow Springs, Ohio, and the rest of 
the time she spent in Topeka, Kansas with her parents. 

Six weeks after her child was born she left Topeka, 
Kansas, and moved to  Chicago to  be with her husband. 

Up to the time of her mental illness, she was ap- 
parently a healthy, well-adjusted individual. There were 
no signs of her mental derangement until after she re- 
turned to Chicago, where she and her husband lived with 
her husband’s parents, while he was attending school. 

Her first suicidal tendencies became apparent on 
November 21, 1952, when she jumped from the window 
of a bedroom, and, as the result thereof, suffered frac- 
tures of the vertebra, a m  and heel. She was taken to 
the Jackson Park Hospital for treatment f o r  said in- 
juries, and, while a patient there, early in December of 
1952, attempted suicide with a rope taken from a re- 
straining jacket. It then became necessary to remove 
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her from the Jackson Park Hospital to the Cook County 
Psychopathic Hospital, which was on December 3, 1952. 
She remained in the Psychopathic Hospital for only one 
week, and was then committed to the Kankakee State 
Hospital on December 10, 1952. 

From the Departmental Report filed in this case, 
and from the evidence offered by both claimant and re- 
spondent, it is apparent that upon her admission to  the 
State Hospital she was out of contact and extremely de- 
pressed. She was confined t o  the hospital ward due to 
the fractures she sustained when she jumped out of the 
window. Due to  her physical condition, it was impossible 
to administer electric shock treatments, but instead her 
treatment was confined to subcoma insulin, and she was 
further treated for  her physical injuries. A gradual 
improvement was shown, and she was transferred off the 
acute hospital ward on February 26, 1953. She was 
classified schizophrenic reaction, acute undifferentiated 
type. On April 8, 1953, she was granted ground privi- 
leges. She also worked on the hospital paper as a re- 
porter, and spent a great deal of her time in the library,$ 
had visits with her parents and husband, and on several 
occasions was taken by her husband into Kankakee 
visiting parks, eating meals away from the hospital, and 
apparently was on the road to recovery. 

On or about May 1,1953, those in attendance noticed 
that she mas becoming more nervous and restless, and 
was crying frequently. She was then transferred to the 
acutely disturbed ward, because of the possibility that 
she might have suicidal ideas. Within a short time, upon 
showing a marked improvement, she was transferred to  
a better ward, and her ground privileges were returned. 

She was under the care of Dr. Ring, who testified that 
she had never expressed to him the thought she would 
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commit suicide. However, both of Patricia’s parents 
testified that Dr. Ring had said he felt that she had, and 
also had expressed suicidal tendencies. Dr. Ring also 
testified that he did not consider her condition sufficiently 
improved to warrant transferring her to an open ward 
where a safeguard would not be present. 

In  the week of June 8, 1953, Dr. and Mrs. Jackson 
visited their daughter, and consulted with the hospital 
authorities relative to the advisability of moving Pa- 
tricia to the Menninger Foundation at Topeka, Kansas, 
as they had been advised by Dr. Louis Robbins that he 
would like to make an evaluation of her case at the 
clinic. They talked to  Dr. Ring about this, and were 
referred to Mrs. Kelly of the Social Service Department 
of the hospital. Her file was reviewed, and they were 
refused the right to take her back to Topeka. It was 
impressed upon them that it would be difficult to take 
her out of the state, under all the circumstances, and 
that the authorities at the hospital had not given up 
hope of her recovery. They were advised that, if she did 
not show a marked improvement within a comparatively 
short time, now that her physical injuries were improved, 
a similar request might be more sympathetically received. 
They were also advised that there was danger in re- 
moving the patient to  the home or place, where the onset 
of her mental illness began back in 1952. 

On the day of the drowning, Patricia was seen by 
Mrs. Branson, the nurse in chaxge of her ward, who, just 
pr ior  thereto, was sitting on the lawn with other patients, 
who did not have ground privileges. Patricia came by 
and asked Mrs. Branson to  light her cigarette. She 
talked with her a few minutes, and then walked across 
the lawn in the direction of the river. It was pointed 
out that the river was about 1,000 feet from where she I 
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was quartered. She was not seen from that time on 
until two of the inmates found her book and shoes on 
the river bank, and saw her swimming around in the 
water, apparently swimming well. All of a sudden she 
screamed f o r  help, and then disappeared. An attempt 
was made to row out in a boat to rescue her, but to no 
avail. 

Claimant emphasizes : First, previous attempts of 
suicide ; Second, the insufficiency of the staff, particularly 
psychiatrists, there being only one, and the fact that Dr. 
Ring himself was not a psychiatrist; Third, the lack of 
attendants patrolling the grounds, and failure to station 
life guards protecting patients from entering the river ; 
Fourth, failure of the state to  construct fences or bar- 
ricades protecting patients ; and, lastly, the negligence of 
respondent’s agents in permitting claimant’s intestate 
to  wander about the grounds with the easy access to the 
river unprotected. It is contended that the consequences 
of her act in entering the river and drowning should 
have been foreseen by respondent’s agents, because of 
her previous suicidal tendencies. 

Respondent, in its brief, relies upon three points 
in defense of the claim: 

First, respondent not only discharged its duty, but did not violate any 
duty owing to the deceased; Second, claimant has failed to prove any negli- 
gence on the part of respondent; and, Third, assuming that respondent was 
negligent, which respondent denies, such negligence was nQt the proximate 
cause of decedent’s death. 

It is conceded, and rightfully so, that the responsi- 
bility imposed upon state institutions, such as the Kan- 
kakee State Hospital, in the care of its patients is the 
same as that imposed upon non-immune-to-suit private 
hospitals. In  this regard, our attention is called t o  the 
case o f  Louin vs. State of Illii.zois, decided by this Court 



518 

on April 21, 1955, .being case No. 4577, wherein we cited 
the’ case of Sinamons vs. South Shore Hospital, 340 Ill. 
App. 153, in which was cited the case of Maki vs. Murrajj 
Hospdal, 91 Mont. 251, wherein the court said: 

“Defendant owed Martin Simmons the duty of protection, and was 
bound to use such reasonable care as his known condition required, but was 
not an insurer of his safety.” 

I n  the Simmons vs. Sozdh Xhol-e Bospita.1 case, 
supra., we quote from the court’s opinion on page- 158: 

“The question is whether there is any evidence in the record fairly tend- 
ing to prove that the hospital through the techinician was guilty of violating 
its duty in failing to foresee, as a reasonably prudent person in the same busi- 
ness and with knowledge of Simmons’ medical histoly and present condition, 
that i t  was probable that during the technicians’ absence of about two 
minutes, Simmons . . . would have an anginal attack . . . and fall from 
the cart. 

Plaintiff insists that some reasonable minds would infer from the faorable 
evidence that under the circumstances the techinician’s duty was to watch 
the decedent while he was under her care, and be in a position to prevent his 
falling from’ the cart. , . .” 
At  page 159, the court concluded: 

“We must not shut our eyes to the obvious consequences of imposing 
unreasonable burdens upon hospitals. Under a logical extension of plaintiffs 
view, the technician would not have been free to place the films in the tank 
in the dark room off the laboratory without being negligent for she would not 
then have been in a position to prevent Simmons from falling. We think that 
all reasonable minds should and would agree that the answer to the precise 
question is that the defendan6 had no obligation not to leave Simmons for 
about two minutes under the circumstances. . . .” 

It is difficult to reconcile cases cited by claimant, 
and those cited by respondent in their respective briefs 
and reply brief. It is a.pparent that the courts in each 
case have followed s0rnewha.t the same standards as to 
care of patients, ta.king into consideration the treatment 
necessary for their recovery, the condition of their 
health, the necessity of care required, and the question 
of foreseeability of the natural and probable conse- 
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quences of their care or  lack of care. This will be a con- 
cern whether a mental patient, or any other patient, 
committed suicide by whatever means, induding drown- 
ing. 

The only way that the state could protect all mental 
patients, regardless of the progress of improvement 
they had shown, would be not to grant any ground 
privileges,. o r  any privileges whatsoever, as were ex- 
tended to Patricia Hanvey; not t o  permit any patient of 
this kind, o r  any other type, privileges, because there is 
always a possibility that any mental patient might find 
some means to destroy himself; and, to keep all patients 
under constant surveillance. This, in our opinion, would 
certainly be a detrimental factor, and would impede 
recovery, as it is unquestionably a part of the therapy 
treatment as mental patients show signs of improvement 
and self-reliance to grant them privileges preparatory 
to restoring them to a natural and normal existence, 
which, as in her case, was permitting her to leave the 
grounds with members of her family, visit the library 
without any restraint whatsoever, walk throughout the 
grounds, which had been beautifully landscaped, and to 
even view the river and the landscaping along the edge 
of the water, the beauty of which adds to  the institutional 
grounds, and could not help but assist patients in their 
recovery. 

It is also a well known fact, which is borne out by 
the evidence in this case, that the doctors, nurses and 
social workers had treated Patricia Anne Hanvey in 
every way possible, and, as a part of her treatment, 
permitted her to have ground privileges, and t o  walk 
throughout the grounds without any restraint. To treat 
her case otherwise would have been unfair to  her, and 
consequently unfair to  her family. To keep her under 
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constant care, or confined in a ward with mental patients, 
who were in a much worse condition than she, which, in 
effect, would have been depressing to  her, and would not 
have been conducive to her improvement and restoration 
to a normal life in society. 

In regard to  the hospital being understaffed, we 
must bear in mind that respondent is treating and at- 
tempting to  restore to  normal lives many thousands of 
patients, who are unfortunate and unable to pay for 
private institutional care, which is quite costly. 

We do not believe that respondent was negligent in 
permitting ground privileges to Patricia, and we believe 
that respondent’s agents made a fair diagnosis and 
appraisal of her case in permitting her certain privileges, 
even in view of the fact that she had attempted suicide 
on two previous occasions before being admitted to  the 
institution. She apparently was well known, and was con- 
versant with a great many of the employees, and certain- 
ly the nurse, in charge of mental patients on the day that 
she drowned, was not apparently coiicerned with her 
wandering toward the river. It may be that Patricia 
had not expressed t o  her such suicidal tendencies, since 
being admitted to the hospital. It possibly could be 
said that any mentally deranged person might have 
suicidal tendencies. Still we believe that, if respondent’s 
agents had reasonable grounds to believe that a recovery 
in each case was being made, they certainly should not 
be penalized f o r  not watching each and every patient 
every minute of the day when a suicidal attempt could 
be made, and done so in many different ways. 

Respondent relies on, and. has cited many times in 
its brief, the case of Fowler, Et AZ vs. State, Court of 
Claims of New York, 78 N.Y.S. (2d) 860. Th‘ is was a 
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case where claimant’s intestate was confined to a State 
Hospital in New York. A previous atempt at suicide was 
made, and, during a period of convalescence and less 
restraint, did commit suicide. The case of Root vs. State, 
40 N.Y.S. (2d) 576, was cited in the opinion. The court 
held, and we quote from the opinion: 

“The state is duty bound to furnish inmates of its hospitals for mental 
defectives with every reasonable precaution to protect them from injury, 
either self inflicted or otherwise. Shottuck vs. State, 166 Miss. 271.” 

The court continues : 

“While the degree of care owing to its inmates may be more exacting 
because they are wards of the state and the state is the guardian of their 
well-being and safety, the state nevertheless is not an insurer of the safety 
of the inmates of its institutions. There was no duty upon the state to main- 
tain individual and constant supervision over the deceased herein. The state’s 
employees and physicians had knowledge of the deceased’s mental. condition 
and had classified him as a potential suicide, but the record disclosed the fact 
that he was not a case for isolation or for a restraining garment. He was not 
assigned or kept in a disturbed ward, and he had, as appears from the hospital 
record, shown signs of improvement, was co-operative, and had, on occasions 
prior to his death, ‘made statements and indlcated to the physician that he no 
longer entertained any thought of doing away with himself. There was 
nothing unusual about his mental condition to warrant having other care or 
treatment than was administered to him. It  is not disputed that the making 
of beds was a form of occupational therapy, which is a method of treatment 
of the deceased’s condition. 

The attendant was in the corridor adjoining the dormitory in which the 
deceased and two other inmates went for the purpose of making up beds. 
While it is true that the attendant did not constantly have the deceased 
within view, there was reasonable surveillance and watchfulness on his part 
over the deceased and the others in that group. There was nothing about the 
deceased’s condition to justify any reasonable perception of any risk in allow- 
ing him in the dormitory with the others making up beds. 

He had done that on a number of previous occasions. Futhermore, there 
is no such duty on the state to maintain individual supervision for each po- 
tential suicidal case. Any such rule of law would place an unreasonable burden 
upon the state and the authorities i n  charge of insane patients, and would also 
be contrary to the accepted methods of treatment of such patients. It  also 
appears from the record herein that to keep a patient cooped up in one room 
and to limit his activities and prevent his taking part in work, in doing some- 
thing useful about the ward, is harmful; and that as patients lose or have lost 
their suicidal tendencies, they are given more leeway.” 
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In  the Fowler case, it was pointed out that there 
was marked improvement in the condition of the de- 
cedent, that her progress had been greatly aided by the 
occupational therapy rendered to her, that the hospital 
authorities and attendants had no reason to be appre- 
hensive of any impending danger, that, as on prior 
occasions, she performed her work without cause for  
alarm or close surveillance, and that periodic checks 
were made as to her activities and wherea.bouts. 

From the evidence in the case a t  bar, we believe the 
same could be said about respondent and its agents in 
the case of Patricia Anne Hanvey. 

The only other contention made by claimant as per- 
taining to the negligence of respondent was the location 
of the institution along the Kankakee River. This, we 
do not believe is worth while to even comment on. Where- 
ever an institution might be located, there might be many 
means of self destruction. Nor Will we comment on the 
fact of the previous drownings. We do not have enough 
before us as to the mental condition of the patients, and 
the question of whether or not the agents of the state 
could foresee the consequences of the! patients’ acts, as 
each case rises or falls on a question of fact as to how 
much care each and every patient would require. And, 
lastly, as to the question of the construction of barri- 
cades or fences along the river bank, we are of the 
opinion that such measures would not have prevented 
Patricia Anne Hanvey from committing suicide. 

The claimant also goes into the question of the 
amount of recovery in wrongful death cases, believing 
that under our statute a recovery could be had for all 
three next of kin, which, of course, is erroneous, as the 
limit of recovery in a wrongful death action is one re- 
covery for the administrator for the benefit of the next 
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of kin of decedent, which in this Court is $7,500.00. It is 
not necessary to go into the question of pecuniary loss 
in cases of this kind for the reason that it is the opinion 
of this Court that no award should be made. 

It is, therefore, the order of this Court that the 
claim be denied. 

(No. 4630-Claimants awarded $1,647.54.) 

FRANCIS HERMAN, FLORENCE DEMAIRE AND GENERAL EXCHANGE 

INSURACE CORPORATION, Claimants, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion fired April 26, 1957. 

MANNS AND SHAW, Attorneys f o r  Claimants. 
LATHAM CASTLE, Attorney General ; C .  ARTHUR 

NEBEL, Assistant Attorney General, for Respondent. 

ILLINOIS N?LTIONAL GUARD-negligence. Where evidence showed that an 
Illinois National Guard vehicle was driven into the side of claimant’s automa- 
bile as he sought to pass it on a four-lane highway, an award will be made. 

FEARER, J. 
Claimants, Francis Herman, Florence DeMaire and 

General Exchange Insurance Corporation, have filed an 
amended complaint, consisting of three counts, for per- 
sonal injuries and property damage. The General Insur- 
ance Corporation is made a claimant for the reason that 
it paid the collision loss of Francis Herman in the sum 
of $955.84. The total damages to  the automobile were in 
the sum of $1,005.84, and claimant, Francis Herman, paid 
the remaining $50.00. 

On September 13, 1953, at  or about the hour of 3 3 0  
P.M., claimant, Francis Herman, was driving and operat- 
ing his 1953 Chevrolet coupe in a southerly direction on 
U.S. Route No. 41 near the City of Waukegan, Lake 
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County, Illinois. His mother, Florence DeMaire, was 
riding with him at  said time. 

The road upon which he was traveling was a four- 
lane highway with a parkway running through the center, 
which provided two traffic lanes fo r  northbound traffic, 
and two traffic lanes for southbound traffic. The visibility 
was good, and the pavement was dry. Claimant, Francis 
Herman, while driving approximately forty-five miles per 
hour, came upon a convoy of trucks of the Illinois Na- 
tional Guard. The last truck in the convoy was operated 
by Corporal Krieger, who was traveling in a southerlr 
direction. The convoy was traveling approximately thirty- 
five to forty miles per hour. Thore was a posted speed 
limit in this area of forty-five miles per hour. The cozi- 
voy and claimant were traveling in a southerly direction 
in the extreme westerly traffic lane provided for south- 
bound traffic. Claimant pulled in to  the easterly south- 
bound traffic lane to pass the tnick driven by Corporal 
Krieger, and, just prior to completing the passing, his 
car was struck on the side by the truck, which caused it 
tcn turn over into the parkway. 

Claimants, Francis Herman and Florence DeMaire, 
were injured, and Francis Herman also sustained property 
damage. 

The only eye witness to the accident, other than the 
two claimants, was Martin B. Mecarthy, who was travel- 
ing in a southerly direction about 150 feet north of 
claimant’s automobile. He substantiated the testimony of 
the claimants as to  the occurrence. 

Corporal Krieger did not stop at the scene of the 
accident. His truck was seen some distance down the 
road, and there was paint, which had been scraped off 
of claimant’s car, on the side of the truck, which indi- 
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cated that the truck had come in contact with claimant’s 
car, and shoved it over into the parkway. 

None of the witnesses saw Corporal Krieger give 
either a mechanical or hand signal, which would have in- 
dicated that he was turning from the westerly southbound 
traffic lane into the easterly southbound traffic lane. 

From the testimony we are of the opinion that claim- 
ants were not guilty of contributory negligence, were 
making a proper passing of the last truck in the convoy, 
and that claimant, Francis Herman, was driving his 
automobile a t  a lawful rate of speed a t  said time. 

Respondent offered only a Departmental Report of 
the adjutant  General, dated September 20, 1954. From 
the Report it is apparent that Corporal Krieger was act- 
ing within t,he scope of his authority, as he was returning 
with the truck from Camp Logan. 

There is no question in our minds but what the 
truck driven by Corporal Krieger turned into the Chevro- 
let when the Chevrolet was attempting to lawfully pass 
this truck, and that the proximate cause of the personal 
injuries and property damage was the unlawful turn with- 
out a proper signal from one traffic lane to  the other by 
Corporal Krieger. 

The personal injuries of claimant, Francis Herman, 
were superficial. He only received slight cuts on his head 
and left hand. He did lose one week of work, and at the 
time he was employed by the Michigan Consolidated Gas 
Company of Detroit. His salary was $65.00 a week. It was 
necessary that he obtain other transportation while his 
car was being repaired, and the cost of this was $30.20. 
There is evidence that he lost a kodak camera, which was 
valued at $15.00. 
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Claimant, Florence DeMaire, testified that she re- 
ceived two broken ribs, lacerations and bruises to  her 
right hand, right forearm, right elbow and right arm, and 
incurred medical expense in the amount of $45.00. Her 
clothing was damaged to the extent of $15.00, and two 
suitcases were damaged in the amount of $10.00. Her 
glasses, which cost $40.50, were broken. By reason of 
her personal injuries, she was obliged to expend $51.20 
fo r  household help to perform certain household duties, 
which she normally took care of herself. She testified that 
she was still suffering paini in her right hand. No doctor 
testified as to  the nature and extent of her injuries. The 
1953 Bel Air Chevrolet was repaired, and the fair and 
reasonable charge therefor was in the sum of $1,005.84. 
Because of the $50.00 deductible policy of Francis Her- 
man, the Company paid the sum of $955.84. There is no 
evidence that the automobile of claimant, Francis Her- 
man, was used in his business. 

Commisioner Billy Jones heard this case, and rec- 
ommended that an award be macle to all three claimants. 
However, he found in his report that Mrs. Florence 
DeMaire was a woman, 66 years of age, who appeared to 
be in normal health, and the injuries received by her 
were not apparent. Furthermore, there was no medical 
testimony offered as  to any permanent injury. 

It is, therefore, the order of this Court that awards be 
made as follows: 

To Francis Herman the sum of $130.00. 
To Florence DeMaire the sum of $561.70. 
To General Exchange Insiirance Corporation the 

. 

sum of $955.84. 
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(No. 4672-Claim denied.) 

DAVID CERAR AND JOSEPH CERAR, d/b/a CERAR MINK RANCH, 
Claimants, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed fanuary 8, 1957. 
Petition of cbimants for rehearing denied April 26, 1957. 

JOHN W. RUSSELL, Attorney for Claimants. 
LATHAM CASTLE, Attorney General ; C. ARTHUR 

NEBEL, Assistant Attorney General, f o r  Respondent. 
ILLINOIS NATIONAL GUARD-disturbance caused by a flying airplane. Duty 

t o  public. Evidence failed to  show respondent violated any duty to cla2mants 
in flying its airplanes over claimant’s properv on which minks were being 
raised. 

FEARER, J. 
Claimants, David Cerar and Joseph Cerar, d/b/a 

Cerar Mink Ranch, filed their claim against the State of 
Illinois for damages in the amount of $5,795.00. 

They allege in their complaint the loss of 105 mink 
“kits”, approximately one week old, which were de- 
stroyed by a female mink on May 16, 1954, and charge 
that on said date at or about the hour of 1:15 P.M. mem- 
bers of the 170th Fighter Bomber Squadron, Illinois Air 
National Guard, flew F-51 Fighter planes, approximately 
five in number, a t  a low altitude within the vicinity of 
Carlinville, Macoupin County, Illinois. 

The evidence shows that the mink ranch, which was 
operated by plaintiffs, was located one-half mile south of ,  
Carlinville, Macoupin County, Illinois, and the whelping 
season for the mink at the ranch had been within one 
week prior to  said date. Furthermore, it pointed out that 
mink are highly nervous, and a t  whelping time if the 
mother mink becomes disturbed or  excited she destroys 
her young by eating them, or  killing them in other ways. 

No answer having been filed to the complaint,, a gen- 
eral traverse or  denial is considered to  have been filed. 
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The record consists of the following: 

Complaint. 
Transcript of evidence. 
Departmental Report. 
Various and sundry motions in regard to extensions of time for filing 

abstracts and briefs. 
Abstract of evidence. 
Statement, brief and argument of claimant. 
Statement, brief and argument of respondent. 
Reply brief. 
Commissioner’s Report. 

Claimants offered several witnesses, who testified in 
substance that on the day in question they heard the 
roaring of planes, and identified them as being of the 
fighter class. They stated the planes were flying low in the 
vicinity of the mink ranch, and that the roar from the 
planes created and caused vibrations on the ground, and 
attracted the attention of several people. I n  this regard, 
some of the people did not state the altitude at which the 
planes were flying, and others disagreed as to the alti- 
tude at  which the planes were flying in the vicinity of 
the mink ranch. One of the claimants, David Cerar, his 
wife, and a Mr. and Mrs. John Hargis, who were a t  the 

, mink ranch on the day in question buying mink feed 
from one of the claimants, all testified that they heard the 
roaring of the planes, felt the vibrations, and identified 
the planes as being F-51 Fighters, at a time when a t  least 
Mr. Cerar and Mr. Hargis were in a freezer, which was 
heavily insulated, selecting the feed being purchased by 
Mr. Hargis. They immediately ran out and noticed the 
F-51 planes, being aproximatel y five in number, which 
were following a tow plane to  which a sleeve had been 
attached as a target for the other planes. 

It was established by the Departmental Report, 
among other things, that Camera Gunnery Missions of 
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the Squadron in question were normally performed in an 
area west of Mason City, Illinois, but, due to inclement 
weather in that area on May 6, 1954, an area south and 
west of Springfield, Illinois was used. In  the mission a 
sleeve is towed by an aircraft as a, target for  the other 
planes. The aircraft fly in a circular motion diving 
toward the sleeve, and, when the triggers are tripped, the 
camera operates, and records the proficiency of the pilot. 
The tow aircraft is flown at 2000 feet mean sea level. Full 
power is used in the F-51 type aircraft, which is the ac- 
cepted practice on such missions. These aircraft a t  maxi- 
mum power create a roar, and establish a vibration. 

The statements of several pilots and other personnel, 
which were attached to  the Departmental Report, gave 
the location of the mission as being as far  south as Girard, 
Illinois, and expressed the belief that they were in the 
area of Carlinville. 

David Cerar, his wife, and Mr. and Mrs. Hargis testi- 
fied that, upon hearing the roar and noticing the planes, 
they saw the mother mink drag the baby mink “kits”, 
and saw other evidence of destruction of the mink “kits”. 

David Cerar and one other witness testified on his 
behalf in arriving at the number of mink “kits” de- 
stroyed. David Cerar testified from his records as to the 
number of mink “kits” destroyed by mink, all of which 
is reflected by the Bill of Particulars, attached to the 
complaint and made a part thereof. 

Respondent, under Point One of its brief, contends 
that, in the absence of knowledge of the location of the 
mink farm, there is no liability for  damages for loss of 
young resulting from fright caused by low flying, citing 
the following cases : 
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Nova Mink, Ltd. vs. TransCanada Airlines, 1951 US. Av. R. 40. 
Maitland vs. Twin City Av. Corp., 37 N.W. (2d) 74, 254 Wis. 

541. 

Claimants have cited the case of Thornas Lee  Causby 
vs. Umited States  of America. This is a decision of the 
United States Court of Claims, in which it was held 
that the operation of an airport by the United States 
Air Force constituted a. taking of the property of the 
claimant, Causby, for ~vliich he was entitled to compen- 
sation. 

We are here being called upon to decide whether re- 
spondent’s agents were negligent in the operation of the 
planes in causing a roar and vibration, which would 
frighten the mink, and cause them to destroy their young. 

In this regard, we have to take into consideration: 
First, whether or not the agents could foresee the con- 
sequences of their acts in the flying of the aircraft during 
a gunnery mission, which would give rise to  the claim- 
ants’ claim against respondent; Second, whether the 
pilots were flying in a restricted area or were confined 
to  a particular area in carrying on a gunnery operation; 
and, Third, whether or not they were flying at  the re- 
quired altitudes set forth in the €tules and Regulations of 
the Civil Aeronautics Commission and the Department 
of the Air Force of the United States Government. 

Section I1 of the Rules and Regulations of the Air 
Force of the United States, being General Flight Rules 
and Requirements, appears as a part of the Departmental 
Report, and reads as follows: 

“12. 

a. 

Minimum Altitude of Flight. Except during take-off and landing, 
no aircraft will be Eown: 

Over a metropolitan area, town, congested area, or open air assembly 
of persons except at an altitude, which will permit an emergency landing out- 
side of such areas in the event of mechanical malfunction. In no case will the 
altitude over such areas (except when necessmy to execute established landing 
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or take-off patterns) be less than 2,000 feet above the highest obstacle within 
a radius of 2,000 feet from the aircraft. 

At an altitude of less than 500 feet above any building, house boat, 
vehicle, or other obstruction to flight. 

At less than 500 feet above the ground or watei elsewhere than as 
specified above, except that helicopters may be flown at less than 500 feet at 
places other than enumerated in (I and b above.” 

A description of a Camera Gunnery Exercise, pre- 
pared by Major Robert J. Spreit, is attached to the De- 
partmental Report, wherein a complete explanation of 
gunnery missions of this kind is given. In his statement, 
Major Spreit admitted that he was flying the aircraft, 
which was towing the aerial target, and that there were 
three other F-51 aircraft in the flight making camera 
gunnery passes on the target he was towing. He re- 
ported he was towing the target at 2000 feet mean sea 
level, and that none of the aircraft went below this alti- 
tude during the Camera Gunnery Exercise. The aircraft 
do not fly below the target, but at all times, after firing 
the target, climb above it to make their getaway. He 
testified as to the area in which the mission was executed, 
and stated that at no time did he pull the target over a 
populated area. 

There appears to be no question but what, even 
though the planes were flown at a recognized altitude, 
they would still create a roar and certain vibrations, 
which would certainly attract the attention of people. 
This would also be true of any aircraft, such as jet planes, 
which are becoming quite common, flying in formation or 
on a mission over populated areas, and undoubtedly 
over other mink ranches during the period of time when 
the mink were whelping and undoubtedly would frighten 
them, which would cause them to  destroy their young, as 
was testified to in this case. 

b. 

e. 

I I 
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In fact, there is testimony that strangers appearing 
at a mink ranch during a period of time when the mink 
are having their young, o r  any unusual noise made by a 
passerby, might cause the mink to  become frightened and 
destroy their young. In these instances, me do not believe 
that the making of a noise without any knowledge or 
ability to  see the consequences of same would create any 
liability against the individual. We do not see why the 
same reasoning could not be applied to  the instant case. 
We believe that it would be placing respondent and also 
the United States -4ir Force under a responsibility, wliich 
would be unreasonable at  a time when me are trying to  
maintain and strengthen the defenses of this country, in 
which it is recognized that the Air Force plays a very 
material part. 

The cases cited by both claimants and respondent are 
certainly in conflict. We do believe that there is a lot  to  
be said about the questions of knowledge, of foresee- 
ability, and the consequences of acts of this nature before 
there can be any question of liability. 3 

There is also a responsibility upon mink ranchers to 
so conduct and provide for mink during the time that they 
are whelping, so as to minimize their loss. 

Under the circumstances, we do not feel it necessary 
to  make a comparison, or  to  draw conclusions as to the 
discrepancy between the Departmental Report and the 
testimony of claimants’ witnesses as to the altitude main- 
tained by the planes, and the distances the planes mere 
from the mink ranch owned by the claimants. 

The record is silent as to  any disciplinary action 
initiated against the pilots, who were flying under their 
Commanding Officer, for a violation of any rule or regu- 
lation of the Civil Aeronautics Commission or the Air 
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Force of the United States Government. It is further rec- 
ognized that the training and experience acquired through 
such missions is necessary, and, of course, at times could 
be frightening to animals. Certainly all these possibilities 
could not be a resulting consequence, and could not be 
chargeable to  pilots flying on a gunnery mission or any 
other mission during flight training. 

We, therefore, believe that this claim should not be 
allowed. To make any other decision would be a depar- 
ture from the rules and principles, which we have for- 
merly laid down in cases involving negligent or tortious 
acts. 

SUPPLEMENTAL OPINION 

The claim in the above entitled cause having been 
denied by this Court, claimants filed a petition for re- 
hearing on February 6, 1957. Oral argument was had on 
March 22, 1957. 

It has been alleged in the petition and argued, first, 
that this Court gave greater weight to the Departmental 
Report than to the testimony of eleven eye witnesses con- 
cerning the actions of the five planes of the 170th Bomber 
Squadron of the Illinois National Guard. In this regard. 
petitioners are of the opinion that, because the Depart- 
mental Report is not sworn to, and claimants did not 
have an opportunity to  cross-examine the witnesses, this 
Court should not consider the matters set forth in the 
Departmental Report. In  reply to this, we refer to  Rule 16 
of the Court of Claims, 

In the second paragraph of the petition, claimants 
contend that it would be unreasonable and impossible 
for claimants to give notice to the Federal and State 
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Governments, where air bases are maintained within 
flying distances of ranches, as to  their location. 

In reply to  this, we held and are of the same opinion 
that, before there could be any liability established, and 
before we could allow a claim of this nature, claimants 
would have to prove by a preponderance or greater weight 
of the evidence that the eonsequences of the acts of the 
agents would have to be foreseeable. This, we believe the 
claimants have failed to  establish. 

The third point raised is that the Court overlooked 
the fact that, had the planes been flying in accordance 
with the Rules and Regulations of the Air Force of 
the United States, the loss of 105 mink kits would not 
have taken place ; and the preponderance of the evidence 
was that the said planes were a t  a much lower altitude, 
and the question of foreseeability and the consequences 
of the acts must be based on the reasonableness rule. 
(Citing the case of Skeets vs. U.S.A., 1947 U.S.A. Re- 
ports, 33T.) 

There was no evidence that, had the planes been 
flying at  2,000 feet or more, the noise and vibrations 
would not have ‘still excited the mink resulting in the 
damages claimed. Furthermore, we are of the opinion that 
the planes were flying at more than the recognized height, 
which is 500 feet outside of city limits, and that we have 
adopted the reasonableness rule that the consequences of 
these acts would not be foreseeable by the pilots flying 
the planes in question. 

The fourth paragraph of the petition calls attention 
to our misapprehension as to the findings in the Nova 
Mir& Ltd. vs. Trains-Camdim Air Lilzes case, 1951 U.S. 
Av. R. 40; and the Maitlaad vs. T w k  City Au. Corp., 37 
N.W. (2d) 74, 254 Wise. 541. 
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We have re-examined the record in this case, and 
find from the testimony of some of the witnesses that they 
were unable to state the height at which the planes were 
being flown. We are also of the opinion that the pilots 
in question did not fly their planes contrary to  general 
safety rules and regulations. 

If we had found that the pilots had exceeded their 
authority on this mission, and were acting outside of 
the scope of their authority in defiance of their rules and 
regulations, we would have also denied this claim. 

As to paragraph five of the petition, we have taken 
into consideration all of the facts and circumstances in 
arriving at our decision, and are still of the opinion that 
this claim should be denied. i 

(No. 4681-Claim denied.) 

JOSEPH PELC, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed April 26, 1957. 

DANIEL W. HANDLIN, Attorneys for Claimant. 
LATHAM CASTLE, Attorney General ; C. ARTHUR 

NEBEL, Assistant Attorney General, f o r  Respondent. 1 
HIGHWAYS-removal of signs from right-of-way. Where evidence showed 

that claimant had reasonable notice to remove signs from a state right-of-way, 
loss incured by him when they were removed by state employees does not 
entitle him to an award. 

STATE OFFICERS AND AGENTS-&@ action of state agents. The state 
is not liable for the acts of state emulovees bevond the scope of their 

On June 17, 1955, Joseph Pelc filed a complaint in 
which he seeks damages for the wrongful removal of 
three signs installed by him along U.S. Route No. 66. The 
facts of the case are as follows: 
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Joseph Pelc was engaged in the business of' outdoor 
advertising, and had installed three signs along the right- 
of-way of U. s. Route No. 66 near Lincoln, Illinois. The 
signs did not mention his name, or disclose wlto owned 
the signs, as the only word appearing thereon was 
' ' Publicity ' '. 

About ten years prior to  December 29, 1954, the 
state had acquired additional right-of-way to enlarge 
U.S. Route No. 66. Since no immediate need was present, 
the state leased the land to adjoining land owners for 
agricultural purposes. Joseph Pelc, in turn, leased part 
of the land from the lessees for the purpose of erecting 
outdoor signs. 

On December 29, 1954, C. 19. Wahl, District Engineer 
for the Division of Highways, sent letters to each of the 
advertisers, whose names appeared on the signs. He ad- 
vised them that the state was about to use the right-of- 
way, and requested them to remove their signs within 
thirty days. 

Joseph Pelc did not receive such a notice, but he was 
advised by the owner of the Buckles Motel, one of his 
customers, that the motel received a notice to remove 
the signs. Claimant went to  the highway, and attempted 
to remove the signs; but, due to the fact that the posts 
were frozen in the ground, he abandoned the job. 

Sometime prior to the middle of March, employees of 
the state removed the signs. Some of the material was 
removed to the maintenance sheds of the state, and some 
was taken to the homes of the highway employees. Mr. 
Pelc recovered part of the material. His claim in the 
amount of $475.00 represents that portion, which was 
destroyed, lost or  converted by state employees, and the 
further sum of $57.50 for loss of revenue. 
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Respondent argues that the placing of signs on the 
right-of-way was illegal, and violated Chap. 121, Par.  
160, 1955 Ill. Rev. Stats. Respondent also argues that 
the advertising signs, encroaching on the highway, were 
a purpresture, and were a nuisance per se, and could be 
summarily abated. People vs. W o l p e r ,  350 Ill. 461. 

In answer to  these points, it is obvious that the State 
Higlix-ay Department was aware of these signs for at 
least two years, and, being so aware, could hardly sup- 
press them without reasonable notice. 

Claimant, however, was notified in ample time to  
remove these signs. The fact that the posts were frozen in 
tlie ground is little excuse to  him for not removing the 
panels from the posts. It appears that the signs mere 
made of masonite panels upon which a reflective material 
called “Scotchlite’ was attached. These panels were 
the expensive part of the sign, as the posts were 4 x 4’s, 
wliich showed signs of decay. 

Claimant argues in his brief that respondent is liable 
for the acts of its employees in converting to  their own 
use a portion of the signs. 

To justify a recovery against the Master, it must 
appear that the servant was acting within the scope of 
his employment in the furtherance of his Master’s 
business. 

On page 45 of the transcript, Leslie E. Nichols, a 
Civil Engineer employed by the State of Illinois, was 
cross-examined by claimant’s attorney as follows : 

“Q. Mr. Nichols, you were acting within the course of your duty in in- 
structing these people to remove the signs, is that correct? 

In the course of that authority that you had given them to remove 
the signs, that also included the authority to take and do  with them 
as was done, is that correct? You have heard their testimony? 

A. Yes, sir. 
Q. 
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A. Yes, I have. I instructed them to take the signs down, and if any- 
body-any of the owners of the signs came by, that they could have 
them if they wished. And if anybody came by and asked them to 
stop that they would like to remove their own signs, they also could 
let them do that. But I told them to take the signs down, and take 
them to the storage yard, and further than that I gave them no 
instructions. 
You had given them authority to take them down and to remove 
them? 

Q. 

A. That is right.” 

This testimony establishes coiiclusively that any act 
of conversion was clearly beyond the scope of their em- 
ployment, fo r  which respondent would not be liable. 

The Court, therefore, finds that claimant had actual 
notice that the state was about to use the right-of-way. 
The Court further finds that claimant had the oppor- 
tunity to remove the signs, or a t  least the panels from 
the signs, but did not avail himself of such opportunity. 
The Court, therefore, concludes that claimant’s own 
neglect precludes him from an award. 

An award is, therefore, denied. 

(No. 4704-Claimant awarded $27,125.54.) 

BLAUNER CONSTRUCTION COMPANY, AN ILLINOIS CORPORATION, 
Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed April 26,  1957. 

WALTER T. DAY, Attorney for Claimant. 
LATHAM CASTLE, Attorney General ; C. ARTHUR 

NEBEL, Assistant Attorney General, for Respondent. 
PLEADiNcs-summary judgment. When: stipulation by the parties 

showed that extras were performed in an agreed amount, an award in the 
nature of a motion for summary judgment may be entered without referring 
the claim to a Commissioner for hearing. 
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TOLSON, C. J. 
On January 16, 1956, claimant, Blamer Construction 

Company, A Corporation, filed its complaint, seeking an 
award in the amount of $58,404.49 for balance claimed to  
be due on a certain contract. 

The record consists of the following: 

1. Complaint. 
2 .  Departmental Report. 
3. Supplemental Departmental Report. 
4. Motion for summary judgment. 
5. Stipulation. 
6. Amendment to complaint. 

The facts of the case are as follows: 
On April 30, 1952, claimant and respondent entered 

into a contracti in the amount of $245,600.00 for the con- 
struction of a certain building at  Sheridan, Illinois. A 
copy of the contract, identified as No. 67370, as well as 
the plans and specifications, were attached to and made 
a part of the complaint. 

Certain difficulties were encountered, which were not  
covered in the contract, and certain extras were ordered 
to complete the job. 

The state withheld the sum of $20,000.00 from the 
final payment, and, thereafter, Edward Pratt’s Sons Com- 
pany, a subcontractor, filed a notice of lien with the state 
for labor and material. 

The Departmental Report from the Division of Archi- 
tecture and Engineering, dated February 21, 1956, ad- 
mits that certain extra work was ordered but differs with 
claimant as to the value of the work. The Report also 
denies any liability for hardships encountered in per- 
forming the contract. 

Since the filing of the complaint on January 16,1956, 
claimant has settled the lien claim of Edward Pratt’s 
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Sons Company for  the sum of $8,900.00, leaving a balance 
of $11,100.00 in the fund withheld. There is no dispute 
as to t’lie merits of this portion of the claim. 

On March 5, 1957, the Divisjon of Architecture and 
Engineering filed a Supplemental Report, in which it  mas 
indicated that the charges for the extra work had been 
reviewed, and the Department recommended payment to 
claimant in an amount not to exceed $16,000.00. 

On March 22, 1957, claimant filed an amendment to  
the complaint, and a motion for summary judgment. On 
the same date, claimant’ and respondent filed a stipnla- 
tion, in which it was recited f,hat there is presently 
withheld from claimant the sum of $11,100.00. 

The stipulation further recites: 
“It  is further stipulated and agreed that work in addition to that re- 

quired by the claimant’s contract, contract No. 67370, was ordered by respond- 
ent and performed by clafmant, and that liability for such work has never 
been denied by respondent, but that before and since the filing of the present 
cause of action the claimant and its attorneys have been in conference with 
various supervising architects of the State of Illinois, with the Assistant Chief 
of Construction, Division of Architecture and Engineering, the Director of 
the Department of Public Works and Buildings and the Director of the De- 
partment of Public Welfare, same being the Department for which such 
building was constructed, and that as a result of such conferences the respond- 
ent has conducted independent investigations concerning the items set forth 
in the original Bill of Particulars, and have by such investigations arrived a t  
measurements, cubic yards, reasonable costs and labor rates pertaining to each 
of the items set forth in such Bill of Particulars, and have, in addition thereto, 
interpreted, construed, admitted and disclaimed various items of the former 
Bill of Particulars resulting in a communication, dated March 5, 1957, from 
the Supervising Architect of the State of Illinois to the Attorney General of 
the State of Illinois, indicating that Item 1, Sections A and B; Item 2, Sec- 
tions A, B and C; and Item 4, as contained in the original Bill of Particulars, 
are concurred in and admitted by the State of Illinois, and that the total 
amount approved by respondent for the work done, in addition to that re- 
quired by the contract, is in the sum of sixteen thousand and twenty-five 
dollars and fifty-four cents ($16,025.54), and that such sum is a fair, usual, 
reasonable and customary amount allowable for said items.” 

From a review of the pleadings, Report’s and stipu- 
lation, it would appear that claimant is entit,led to an 
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award, and that it is not necessary to refer the matter to  
a Commissioner to  hear evidence and report findings. 

Since this Court is not permitted to  enter a judgment 
against the State of Illinois, the motion fo r  summary 
judgment will be treated as a motion in the nature of a 
motion for summary judgment. 

An award is, therefore, made to claimant, Blauner 
Construction Company, in the amount of $11,100.00, the 
same being the balance due it from funds withheld on 
contract, No. 67370. 

An additional award is made to claimant, Blauner 
Construction Company, in the amount of $16,025.54, 
which was the amount found by the stipulation to  be due 
claimant for extra work ordered by the State of Illinois. 

(No. 4734-Claimants awarded $3,0?6.20.) 

STANLEY BROOK AND NORMAN RUBIN, d/b/a  ABBOT CONSTRUCTION 
COMPANY, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion fled April 26, 1957. 

IRVING S. BERMAN AND SEYMOUR I. REGAL, Attorneys 

LATHAM CASTLE, Attorney General ; RICHARD F. 
for Claimants. 

SIMAN, Assistant Attorney General, for Respondent. 

CONTRACTS-1UpSed appropriations. Where evidence showed that a t  the 
time the contract was payable there were sufficient funds on hand to pay the 
claim, an award will be made. 

FEARER, J. 
The complaint in this case was predicated upon a 

written contract No. 67976, dated June 11, 1953, with re- 
spondent for  certain repairs and alterations to the State 
of Illinois Armory Buildings at Delavan, Decatur and 
Peoria, Illinois. The total contract for labor and material 
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was $16,558.00. There was paid thereon $13,511.80, leav- 
ing a balance unpaid of $3,036.20. 

A stipulation was entered into by the parties, wherein 
briefs and arguments were waived, and an order has been 
entered by this Court allowing the waiver of briefs and 
arguments. 

No answer having been filed by respondent, a general 
traverse of all the allegations in the complaint is con- 
sidered under the rules of this Court. 

The record consists of the complaint and Depart- 
mental Reports. 

The evidence was heard by Commissioner Immen- 
hausen, and it was found by him that an award in the 
amount of $3,036.20 should be made. This is a case where 
funds were appropriated to  do the work called for by 
the contract, and were available at the time the contract 
mas entered into. Subsequent thereto, the appropriation 
lapsed before final payment had been made. 

From an examination of the testimony and exhibits, 
including the Departmental Reports, there is no question 
but that the work was satisfactorily performed, inspected 
and approved, that the charges made were fair and 
reasonable, and that claimants had no alternative but to 
file the complaint to recover the balance due because of 
the lapse of the appropriation. 

In  previous opinions we have discussed similar situa- 
tions, and have made awards where work had been satis- 
factorily performed in accordance with contracts entered 
into with the State of Illinois, and all that remained was 
the payment of the balance due under contracts of this 
nature. 
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It is, therefore, the order of this Court that an award 
be made to claimants fo r  the unpaid balance in the sum 
of $3,036.20. 

(No. 4759-Claim denied.) 

JOSEPH 0. ENGEBRETSON, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion filed April 26, 1957. 

ALEX J. VICTOR, AND COLLIS M. HENNELLY, Attorneys 

LATHAM CASTLE, Attorney General; SAMUEL J. DOY, 
for  Claimant. 

Assistant Attorney General, for Respondent. 

HIGHWAYS-damages from temporary interference with access. Incon- 
venience, expense, or loss of business, occasioned to abutting property owners 
by the temporary obstruction of a public street and the consequent interfer- 
ence with the right t a  access to their property made necessary by the con- 
struction of a public improvement, gives no cause of action against the 
municipality making the public improvement. 

TOLSON, C. J. 
On February 1, 1957, claimant filed his complaint 

seeking payment for damages caused by the barricading 
of U.S. Route No. 51 in Rockford, Illinois. 

On February 21, 1957, respondent filed a motion to 
strike the complaint for legal insufficiencies. On March 
4, 1957, claimant filed objections to  the motion to  strike, 
and this case is nom before the Court on pleadings. 

The gist of the complaint is as follows: 
Claimant was the proprietor of a drive-in restaurant 

near the intersection of Spring Creek Road and North 
Second Street in the City of Rockfofd, Illinois. The sum 
of $200.00 per month was paid by claimant for the rental 
of the premises. 



54.4 

Respondent constructed an overpass and clover leaf 
at the intersection, and, in so doing, barricaded U. S. 
Route No. 51, which was the only access to  claimant’s 
property. The work started on April 16, 1956, and was 
completed on September 11, 1956. Mr. M. M. Memler, an 
agent for the state, stated that the barricade would only 
last for  a day or two, and for that reason claimant did 
not immediately move. 

Claimant contends he lost $25,000.00 in profits, which 
he would have otheivise earned had he been allowed 
use of said premises during the period the road was 
closed. In addition, claimant states he became obligated 
to satisfy certain expenditures including $200.00 per 
month rent, and $525.00 per month f o r  depreciation and 
real estate taxes on said property. 

Claimant was compelled to  close the business and 
move to a different location, and contends that the period 
that the road was closed was t~~zreasonable and excessive. 
(Underline ours). 

Respondent cites several cases in support of its 
motion to  strike, two of which appear to be controlling. 

I n  Grothe vs. State,  10 C.C.R. 49, claimant operated 
a filling station on U.S. Route No. 45 in Tolono, Illinois. 
Respondent barricaded the highway 300 feet north, and 
1000 feet south of claimant’s place of business, and re- 
routed the traffic. This condition existed from March 1, 
1936 to November 1,1936, eight months in all. Respondent 
moved to strike the complaint. 

The Court at page 50 stated: 

“The question here involved has been considered by this Court in a 
number of cases. In the cases of Grassla vs. State, 8 C.C.R. 151, we held that: 
‘Inconvenience, expense, or loss of business, necessarily occasioned to the 
owners of abutting property during the progress of the work by the con- 
struction of a public improvement, do not constitute damage to property not 
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taken within the meaning of the Constitution, but merely a burden inci- 
dentally imposed upon private property adjacent to a public work, and without 
which such improvements can seldom be made, and, therefore, give no cause 
of action against a municipality therefor.’ ” 

In  Edward vs. Htate, 10 C.C.R. 671, claimant owned 
property on North Clark Street in the City of Chicago. 
On October 1, 1934, the state removed a portion of the 
pavement and sidewalk in front of claimant’s building. 
The repairs were not completed until early in 1935. 
Claimant alleged that, by reason of the delay, she was 
obliged to decrease her rentals, and thereby suffeFed a 
loss in the amount of $12,000.00. Respondent moved to 
strike the complaint. 

The Court at page 673 stated: 

“In the case of Chicago Flour Company vs. City of Chicago, 243 111. 
268, plaintiff sued the city to recover damages, which it sustained as the result 
of being deprived of the use of a certain switch track during a construction 
period. The Supreme Court in considering the matter said: 

‘The only invasion of their rights complained of is the temporaly inter- 
ference with the ordinary means of access to and egress from their property 
during the progress of the work. It  is well settled that inconvenience, expense 
or loss of busines occasioned to abutting owners by the temporary obstruction 
of a public street, and the consequent interference with their right of access 
to their property, made necessary by the construction of a public improvement, 
gives no cause of action against the municipality. The Constitution provides 
no remedy for the property owner under such circumstances. Such claim is not 
damage to property not taken, within the meaning of the Constitution. 

Lefkovitz vs. City of Chicago, 238 111. 23.  
Osgood vs. City o f  Chicago, 154 id. 194. 
Northern Transfiortation Co. vs. City of Chicago, 99 U.S. 835. 
Lord vs. city of Chicago, 274 111. 313.’ ” 

From the foregoing cases, it appears that the com- 
plaint does not state a cause of action. The motion of 
respondent is hereby allowed, and the claim dismissed. 

-1 8 
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(No. 4625-Claimant awarded $30,672.62.) 

DNANE BROS. ELECTRIC Co., A CORPORATION, Claimant, vs. 
STATE OF ILLINOIS, Respondent. 

Opinion filed May 14, 1957. 

FLECK AND POLLACK, Attorneys f o r  Claimant. 
LATHAM CASTLE, Attorney General ; RICHARD E’. 

ComRAcTs--payment for delays. Where evidence showed that sub- 
contractor was prevented from performing his contract for over a year after 
the bid was awarded, an award will be made for the increased cost necessitated 
by the delay. 

SAME- extras. Evidence showed that the party ordering extras had proper 
authority. 

SIMAN, Assistant Attorney General, for Respondent. 

TOLSON, C. J. 
Divane Bros. Electric Company, A Corporation, filed 

its complaint on May 20, 1954, i n  which it seeks payment 
for certain work performed a t  the Illinois State Peniten- 
tiary, Pontiac, Illinois. 

The record consists of the following: 
1. Complaint. 
2. Departmental Report. 
3. Motion to strike and dismiss claimant’s complaint in part. 
4. Order dismissing motion to strike, but without prejudice to raise 

such objections at the hearing of said cause. 
5. Transcript of evidence. 
6. Exhibits. 
7. 
8. Commissioner’s Report. 

Stipulation waiving briefs and arguments. 

The facts of the case are as follows: 
On February 21, 1950, claimait entered into a con- 

tract with the State of Illinois fo r  certain electrical work 
at  the Pontiac Penitentiary under contract No. 66282, 
and, thereafter, on March 27, 19iS0, entered into a separate 
contract for other electrical work at  the Pontiac Peni- 
tentiary under contract No. 66308. 

The complaint is in Two Counts. Count One refers 
to contract No. 66582, wherein claimant alleges a balance 



due it in the amount of $22,334.98. Respondent’s motion 
to strike in part alleges that the sum of $15,699.22 is not a 
proper claim, and the amount asked should be reduced 
accordingly. 

Under Count Two of the complaint, claimant alleges 
that there is a balance in the amount of $6,908.39 due 
under contract No. 66308, and respondent’s motion to 
strike alleges that the sum of $6,261.20 should be stricken 
from this claim. 

The matter was referred to  Commissioner Herbert G. 
Immenhausen, who filed a detailed report in said cause. 

At the meeting of the Court of Claims in April, the 
Commissioner and the Assistant Attorney General for the 
State of Illinois, who tried the case, advised the Court 
that claimant had proven its case by a preponderance of 
the evidence, and that the objections of respondent, here- 
tofore filed, were not well taken, and would not be urged, 
as provided for  in the order dismissing the motion to 
strike the complaint in part. It is to  be further noted that 
respondent did not offer any testimony at  the hearing, 
but merely submitted a Departmental Report. 

The Commissioner’s report carefully analyzed all 
exhibits and testimony offered in evidence, and the Com- 
missioner’s report in the following words and fignres is, 
therefore, adopted by the Court. It reads as follows: 

Vommissiontds Report 
Divane Bros. Electric Company, A Corporation, by Fleck and Pollack, its 

attorneys, filed a complaint with the Court of Claims on May 26, 1954. 
Claimant alleges that on or about February 21, 1950, it entered into a 

written contract with the State of Illinois, acting by and through the Depart- 
ment of Public Works and Buildings, €or electrical wiring of the new power 
plant a t  the Illinois State Penitentiary, Pontiac Branch, Pontiac, Illinois, con- 
tract No. 66282. Copy attached to the complaint. 

Subsequent to the awarding of the contract, and after that work was 
commenced, additional and extra work was ordered by and through the 
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Department of Public Works and Buildings, which work was not included in 
the original contract, and, which it was agreed between the parties should be 
paid for in addition to matters set forth in the original contract. 

On September 30, 1952, claimant forwarded to respondent, through the 
Department of Public Works and Buildings, 24 proposals for acceptance, 
which itemized the extra work, and totalled $10,831.98. 

On December 15, 1952, respondent recommended that claimant be paid 
for, in addition to the amounts in the contract, the following work under 
proposals, 1, 3, 4, 5, 6, 10, 12, 13, 15, 14, 20, 16, 21, 23 and 24, a total 
amount of $8,380.45; and respondent did on December 15, 1952 request of 
M. F. Seyfrit, Director of the Department of Public Safety, a requisition to 
cover the said amount and authority to accept the proposals as an addition to 
contract No. 66282, 

The contract was figured, and the amount to be charged thereunder 
was computed upon the anticipation that the time for the completion of the 
contract and work done thereunder would be 180 days, which was the time 
specified by the General Contractor for completion of the entire building, but 
that, due to delays and circumstances entirely out of the control of claimant, 
the work on the wiring project could not be started for a period of 90 days 
after the awarding of the contract. Respondent ordered the electrical switch- 
board directly from the manufacturer, and the delivery of said switchboard, 
upon which much of the work of claimant depended, was delayed, because 
of changes made in the layout by respondent as late as May 25, 1951, or a 
period of 15 months after the work on this project was started by claimant. 
Although the switchboard had been scheduled for delivery on October 1, 1951, 
it was not actually delivered until March 25, 1952. 

Because of the delays, as set forth above, claimant was subjected to ex- 
tensive labor and material increases, lost time, and necessarily was subjected to 
much supervision and overhead expense for the extended period. Claimant 
did on May 22, 1952, before the completion of its work under contract No. 
66282, notify respondent of the following additional costs to claimant as a 
result of the delays: 

Labor increases and insurance ................ : ................. $ 4,092.00 
Material increases ...................................................... 1,265.00 
Lost time-832 hours ....................... ... 2,496.00 
Supervision-12 months ............................................ 1,200.00 
Gen'l. Supt's. time-2 5 trips- .............................. 1 .... 1,2 50.00 
Overhead expense for extended period .. 1,200.00 

. .  

$11,503.00 
Claimant discussed the matter of payment of its claim with respondent, 

through the Division of Architecture and Engineering, on March 17, 1953, and 
at  various other times, but no definite action was ever taken regarding the same. 

The following is an accurate account of the amount due to claimant, and 
moneys paid by respondent, and the balance remaining unpaid on account of 
work done in connection with the State of Illinois Penitentiary, Pontiac 
Branch, Pontiac, Illinois, power house electrical wiring: 



As per contract No. 66282 made and entered into on February 
21, 1950 ........................................................................................ $ 41,830.00 

Additional work performed pursuant to the request of respondent, 
as set forth in 24 proposals to respondent .. -$ 10,831.98 

Cost of delays $ 11,503.00 

$ 64,164.98 

5,000.00 
Credit allowed respondent by claimant on account of elimination . .  of lightning protection .................................................................... $ 

Total amount due claimant ................................................................ $ 59,164.98 
Respondent paid to claimant to September 24, 1953 on account 

thereof ............................................................................................ $ 35,400.75 

Balance due September 24, 1953 ...................................................... $ 2 3,764.23 

On September 24, 1953, claimant received a check in the sum of 
$1,429.25 from respondent, which claimant has not cashed, because of the 
dispute concerning the amount due, but which check claimant still has in its 
possession, but claimed the balance due should, be $22,334.98. 

In Count Two of said complaint, claimant entered into a written contract 
with respondent, State of Illinois, acting by and through the Department 
of Public Work and Buildings, on March 27, 1950 for electrical work-altera- 
tions to the inmates kitchen (north cell house), Illinois State Penitentiary, 
Pontiac Branch, Pontiac, Illinois, as set forth in said contract NO. 66308. 

Subsequent to the awarding of said contract, respondent ordered certain 
extras over and above the work provided for in the original contract. One of 
the extras so ordered was in the sum of $3,913.00, about which no dispute 
existed, and which was paid by respondent. Certain other additional and 
extra work was made necessary by using dropped ceilings not originally 
planned, and this required extending 36 ceiling outlets, 6 junction boxes, and 
approximately 22 L.B. unilets around beams, as follows: 

64.00 
Labor-64 units ( 1 %  hours ea.)-96 hrs. @ $3.20 per hr ............... 307.20 
Insurance on labor .................................................................................. 30.72 

Material-64 units @ $1.00 ea ............................................................. $ 

$ 401.92 
18.00 . .  Supervision-4 hrs. @I $4.50 ..... 

419.92 
Overhead--15% .................................................................................... 62.99 

I $ 482.91 
Profit-lO% ............................. 48.29 

$ 531.20 
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Contract No. 66308 was figured, and the amount to be charged there- 
under was computed on the agreement that the work could be commenced 
immediately and completed within a reasonable time, as was specified in the 
plans of the General Contractor, but, due to the delays and circumstances 
entirely out of the control of claimant, the work on the alterations to the 
inmates kitchen (north cell house), Illinois State Penitentiary, Pontiac, Illinois, 
could not be started until February 14, 1951, approximately one year after 
March 27, 1950, when the contract was awarded. This delay was occasioned 
by the refusal of respondent to permit the General Contractor to proceed with 
his work, because of the fact that 'some equipment had to be removed from 
the premises, an& other work was to be done by institution labor, although 
during the period of delay claimant necessarily had supervision on the premises 
and bi-monthly supervision from its main office. Before commencing on the 
work under the said contract, claimant notilied respondent, through the De- 
partment of Public Works and Buildings, ton February 14, 1951, that, be- 
cause of the delay of o m  year in commencing its work, it would expect to be 
reimbursed for cost of increases in material #and labor, and for cost of super- 
)'ision. 

Completion of the work under said contract by claimant was further 
delayed by respondent, because of changes made by respondent in its layout of 
a certain switchgear ordered by respondent directly from the manufacturer, 
which switchgear was essential to the completion of claimant's work on the 
project, and, which, although it had been promised for delivery on October 1, 
1951, was not delivered until March.25, 1952. The additional cost of claimant 
for overhead expense, lost time due to building not being ready for claimant's 
installation, as above set forth, is as follows: 

Labor increases and insurance ........................................................ $1,870.00 
Material increases .......................................................................... 600.00 
Lost time-624 hours .................................................................... 1,872.00 
Supervision .................................................................................... 450.00 
Overhead expenses for extended period ........................................ 900.00 

. .  

. .  

$5,692.00 

Because of the delay in delivery of the switchgear equipment, it was 
necessary for claimant to install temporary alternating current service for a 
portion of the building equipment from stand-by service in the power house, 
and the cost of this was $38.00. 

Claimant notified respondent of its claim on various occasions in writing, 
and discussed the claim with respondent, through the Department of Public 
Works and Buildings, Division of Architecture and Engineering, on March 17, 
1953 and June 1, 1953, but no definite action was taken. 

The following is an accurate account of the amounts due to claimant 
and moneys paid out by respondent, and the balance remaining unpaid on 
account of work done in connection with inmates kitchen, (north cell house), 
Illinois State Penitentiary, Pontiac Branch, Pontiac, Illinois: 
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As per contract No. 66308 made and entered into March 
27, 1950 ...................................................................................... ..$ 18,680.00 

Extras ordered about which no dispute exist $ 3,913.00 
Additional work made necessary by lowering of ceilings ................ 531.20 
Temporary A. C. S e ~ i c e  .................................................................. 38.00 
Cost of delays .................................................................................... 5,692.00 

Total amount due claimant 
Respondent paid to claimant to October 8, 1953 on account 

$ 28,854.20 

thereof 21,945.81 

Balance due claimant on October 8, 195 3... $ 6,908.39 

Respondent, State of Illinois, did not file an answer to the above com- 
plaint. On January 31, 1956, respondent filed a motion to strike and dismiss 
the complaint in part. On January 31, 1954, claimant filed objections to the 
motion of respondent to strike and dismiss. On February 28, 1956, Chief 
Justice Joseph J. Tolson entered an order denying the motion to strike the 
complaint in part, but without prejudice to raise all such objections at the 
hearing of said cause. No such motion was made at the hearing, and re- 
spondent did not file an answer, so that a general traverse or denial of the 
facts set forth in the complaint results. 

The trial was commenced on February 28, 1957 by your Commissioner 
in Room 827, 160 N. LaSalle Street, Chicago, Illinois. Respondent filed a 
Departmental Report on Counts One and Two as repondent’s exhibit No. 1. 
The Departmental Report was made a part of the record, and was filed with 
the Court of Claims on April 17, 1957. 

It  was stipulated by and between counsel for claimant and the State of 
llinois that the state entered into contract No. 66282 on February 21, 1950 
covering certain electrical work to be performed at the Pontiac Prison for 
the agreed amount of $41,830.00, and another contract No. 66308 on March 
27, 1950 for electrical work and alterations in inmates kitchen of the Pontiac 
Prison for the agreed amount of $18,680.00. The contract or specifications 
do not call for a completion date, but the project dragged along from the 
award of the contract in February of 1950 until June of 1952, due to no 
fault of complainant. The delay of two years and three months was caused 
by the uncompleted work of the General Contractor, and failure by respondent 
to furnish and deliver the switchgear until March 10, 1952. 

To substantiate its claim, claimant produced four witnesses, and called 
J. N. Gaunt, Chief of Construction of the State of Illinois, Department of 
Public Works and Buildings, Division of Architecture and Engineering, during 
the period of 1950, 1951 and 1952, the period during which work pursuant 
to the contract was being done, as an adverse witness. 

Claimant’s witnesses were William Divane, present President of Divane 
Bros. Electric Co., A Corporation, and the Secretary of said Corporation at 
the time the work was being done under the contract. The said witness 
testified that he was familiar with the contract, the contemplated completion 
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time, the work done under the contract, the extras which were ordered, and 
conferences which were held on the said extras, the delays, the reason for the 
delays, and the increases in cost due to wage increases, and increases in costs 
of material during the delay period. There was testimony from this witness, 
which substantiated the complaint. Claimant also produced one Rose Smith, 
one Chester Pazdziaro and one Jerome Buklas. Rose Smith is the bookkeeper 
for claimant, and she identified cost sheets, books and records of the company 
kept under her supervision, which books and, records were introduced into 
evidence. In the books and records were payroll sheets showing wage increases, 
which were paid from time to time during the completion of the contract, 
and also records as to material purchased. Chester Pazdziaro, one of the wit- 
nesses, who no longer is employed by claimant, but was employed during a 
portion of the period in question, testified that he was a cost clerk and identi- 
fied the books and records of claimant, which were later introduced as evi- 
dence. Jerome Buklas, another witness, testified that he is a buyer and expediter 
for claimant, and was a cost and pricing clerk during the period in question. 
He also identified books and records of the company, which were later intro- 
duced and put into evidence. The testimony of claimant’s witnesses substan- 
tiated claimant’s claim. The testimony of J. N. Gaunt, called as an adverse 
witness by claimant, was that during the years 1950, 1951, and 1952 he 
was a field supervisor of building construction of 67 counties in, the State 
of Illinois. As a part of his job he visited various places where construction 
was in progress, and made SupervisoIy trip!; in that capacity to the State 
Penitentiary in Pontiac, Illinois, which was the subject of the architectural 
work under the contracts in question; that the General Contractor was the 
R. V. Monahan Construction Company; arid that, while he did not have 
the contract before him, the contemplated completion time, in his imag- 
ination, would be six months; that there was a specification plan for the 
inmates kitchen prepared by his office; that: in that plan was a section re- 
lating to delays called the proposal sheet with the estimated completion 
time of contracts entered into pursuant to specifications; that the general 
construction would be dependent upon the completion of the general or 
written contract, and that 95% of all state contracts are completed within 
30 days prior to the estimated completion date, and a maximum of 30 days 
after the completion date is specified; that the contractor or sub-contractor 
before he could action a delay must receive approval from the state or the 
architect; that it was not fiossible for claimant to  install the wiring in the nav 
power house before it was completed, nor was it possible for claimant to 
complete its work before the installation of the switchgear. ‘The switchgear’, 
which he stated, ‘is an intrical part, the same as a light switch would be in 
residential construction. The switchgear is the control cabinet. Without that, 
you cannot connect the wiring to or from the gear.’ The switchgear was de- 
livered in 1952; and the state bought it on a separate contract from the Roller 
Smith Company. It  was delivered in the firs,t quarter of 1952, approximately 
two years after the awarding of the original contract to claimant; that when 
the switchgear was actually delivered it had an additional panel for future 
service added to it for installation, which’aclditional panel was not a part of 
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the original contract; the reason for the delay in getting the switchgear was 
not known to him, other than the inability of the manufacturer to manu- 
facture and supply it due to steel shortages, material shortages and so forth; 
that there were no references in the specifications to  cause claimant to  antici- 
pate delay when the contracts were entered into, because bids fo’r the switch- 
gear were taken on the.same date as bids on the electrical work, and were 
taken on the assumption that the state could get delivery of the switchgear at 
the proper time to complete the project. Further delay was occasioned by the 
delay in filling in grade elevations with the excavations for the tunnel, a por- 
tion of which was being dug by prison labor, and that claimant could not 
start on its work until the filling had been completed; that to his knowledge 
claimant was equipped to proceed with this work immediately after receiving 
the direction from the state, because they had not asked for an extension 
of time, and that there. was nothing, which would have prevented claimant 
from completing this contract within the normal completion time of 180 days. 
In his capacity as supervisor of construction, he had seen extras or extra work 
done other than the original work called for in the contract; that the normal 
procedure for ordering extras is by letter, a direct authorization by letter from 
the supervising architect, and that this is altered quite often by field condi- 
tions. Where it is necessary to complete the project or a section of the project, 
and decisions have to be made in the field immediately, in the particular 
contract there was an associate architect, and that there are employees other 
than those of his department, who made plans and specifications; that deei- 
sions were made in conference with the management of the institution, and 
that the paper work followed; that it takes from 30 to 45 days for the paper 
work to come through, and it is sometimes 45 days before the contractor gets 
an order to proceed, and the work is already completed; that thisl procedure 
was adopted for expedition and economical construction of necessity; that 
it would cost the state a lot more money, and the state would not be able to 
complete the projects with the expediency that is desired, and in most cases 
necessary, if work were not allowed to proceed until an authorization had been 
delivered. It  would be impossible to complete the project, if you had to stop 
and wait for authorization; that Mr. Walter Wehnvein was in charge of con- 
struction at Pontiac, and had authm’ty to  order extras; that he was preseni 
a t  a conference between A4r. Wehrwein and Mr. Divam at  which extras were 
discussed; that Mr. Wehnvein called him with reference to installation of 
motors; that the department’s electrical engineer was on the job; a representa- 
tive of the Associate Architects and a representative of the institution were in 
conference, and it was necessary to make some immediate changes to be able 
to house some of the prisoners during the course of construction; that he was 
not able to do so, so he ordered claimant to proceed, but one of four or five 
people could have so advised him, and it was with the knowledge of Mr. 
Wehnvein that the 2 5  proposals for extras, as revised, were recommended 
or agreed to by Mr. Gaunt’s department with the exception of one, which was 
recommended by bid by someone else, so that for that proposal claimant 
is making no claim in this case, and that the full amount of the extras as 
recommended or .agreed to by Mr. Gaunt’s department .was $10,831.98. 

. 
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Mr. Gaunt further testified that the supervisory work and the portion 
of the claim by claimant before the actual completion of the contract was 
authorized by the state for reasons of economy. The maintenance consists 
of a control of voltage in turning off and on the power at certain intervals of 
the day, which was done manually before the installation of time clocks and 
regulatory equipment, and, if claimant had not agreed to do this work at the 
price claimed, it would have been necessary for the state to hear their pro- 
posal, and to put them on a 24 hour operation basis every day, and that for 
reasons of economy, while employees of claimant were on the job. it would use 
men interchangeably at maintenance and equipment, who were paid at the 
rate of 2 hours a day; and that, while the witness was actually not at the con- 
ference when this was authorized, he stated he would see that claimant was 
contracted to do the work by someone with ample authority. 

It took claimant two years or longer to do the work in the contracts 
in question, and he was aware of the long lapse between the awarding of the 
contract and the completion of the work, because he was the one who was 
trying to get delivery of the switchgear, and that he also would say without 
reservation that union wages between 1950 and 1952 were raised on 3 or 4 
different occasions, and that the cost of material and equipment also in- 
creased generally during that time. 

After careful consideration of all of the evidence, and having had an 
opportunity to observe the witnesses on the stand, their demeanor while on the 
witness stand, and having examined all the exhibits, it is my opinion that 
claimant has proved its case by a preponderance of the evidence, and that 
there is due and owing to claimant in Count One, the sum of $23,764.23, 
provided that the check in the sum of $1,429.25, which claimant did receive 
from the State of Illinois and still has in its possession, is returned; and, there 
is due and owing to claimant on Count Two of said complaint the sum of 
$6,908.39, making a grand total of the sum of $30,672.62. I, therefore, rec- 
ommend that the claim be allowedi in the sum of $30,672.62. 

Respectfully submitted, 
HERBERT G. IMMENHAUSEN, 
Commissioner.” 

An award is, therefore, made to daimant in the 
amount of $30,672.62. 

(No. 4673-Claimant awarded $102,805.26.) 

HYRE ELECTRIC COMPANY, AN ILLINOIS CORPORATION, Claimant, 
vs. STATE OF ILLINOIS, Respondent. 

Opinion f led  May 14, 1957. 

SCOLNIK AND LAFFERTY, Attorneys for Claimant. 
LATHAM CASTLE, Attorney General ; RICHARD F. 

SIMAN, Assistant Attorney General, fo r  Respondent. 
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ComRAcTs-exttTas. Where evidence showed that all extra work Was 
ordered and accepted, claimant was entitled to an award. 

SAME-damages due to respondent’s delay. Where evidence showed that 
damages resulted from respondent’s change of plans, which prevented con- 
tractor from doing his work after the contract was let, damages will be 
awarded. 

TOLSON, C. J. 
On April 4, 1955, Hyre Electric Company, A Corpo- 

ration, filed its complaint seeking payment for work per- 
formed at  the Illinois State Penitentiary at Pontiac, 
Illinois. 

The record consist of the complaint, additional com- 
plaint, Departmental Report, stipulation and order waiv- 
ing brief, transcript of evidence and exhibits. 

The facts of the case are as follows: 
In 1947, plans were developed to  change over the elec- 

trical system at  the Pontiac Penitentiary from direct 
current to alternating current. This conversion necessi- 
tated a complete change over of all motors and other 
electrical equipment. Hyre Electric Company was 
awarded the job under two contracts identified as Nos. 
66281 and 66283. In March of 1950, claimant purchased 
the necessary equipment and supplies, moved onto the 
site, and agreed to complete the job in 180 days. 

Respondent stopped the job, and completely revised 
the plans. Thereafter a contract was let for the construc- 
tion of a tunnel, and claimant was unable to  proceed with 
its work until the tunnel mas  finished. The new plans 
called for extra work not contemplated in the original 
bid, and, of much more significance, labor and material 
costs had increased at  a very substantial rate. 

The Departmental Report acknowledges the respon- 
sibility of the state for the delay, and further that all 
extra work was ordered and accepted, and that claimant 
was entitled to payment therefor. 
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At the hearing, hundreds of exhibits were intro- 
duced in evidence to support the veracity of the claim, 
and the Attorney General not only did not offer evidence 
to the contrary, but advised the Court that there was no 
meritorious defense. 

On May 10, 1957, Commissioner Herbert G. Immen- 
hausen filed his report finding all issues in favor of 
claimant. His report in the following words and figures is 
hereby adopted by the Court: 

“Commissioner’s RefioTt 
Hyre Electric Company, An Illinois Corporation, by its attorneys, 

Berger and Newmark, filed its claim against the State of Illinois on April 4, 
1955. On June 6, 1956, they filed an additional claim, described as Count 
Two, which was allowed by order of the Court. On February 21, 1957, 
Berger and Newmark withdrew as attorneys for claimant, and Scolnik and 
Lafferty were substituted with the consent of the Vice-president of Hyre 
Electric Company, H. M. Cavanaugh. 

Claimant alleges that its claim arises upon the contracts between it and 
the State of Illinois to furnish all labor and material to fully complete all the 
work for an electrical distribution system at the Illinois State Penitentiary, 
Pontiac Branch, Pontiac, Illinois. The contracts are known as Nos. 66281 
and 66283, and were entered into on February 21, 1950. 

Claimant also makes a claim for extra work, and the cost of delays at 
the instance and request of the State of Illinois. Claimant also makes the 
daim that it was prevented from beginning its work on schedule, because 
other and different work was done, for which it was not responsible. 

The subject matter of the claims under the original complaint and 
Count Two was presented to the Division of Architecture and Engineering, 
Department of Public Works and Buildings, State of Illinois, J. N. Gaunt, 
Chief of Construction, on or about February 10, 1954. Claimant was advised 
that the funds appropriated to cover the cost for this project were not re- 
appropriated, and that these funds lapsed on September 30, 1953. 

Demand for payment was made, and claimant was informed that there 
was no other recourse except to file suit in the Court of Claims. Claimant is 
the sole owner of these claims, and there is no assignment or transfer of the 
claims, or any part thereof. 

Under contract No. 66281 claimant was to furnish all labor and material 
to fully complete all the work for an electrical disribution system for the 
Illinois State Penitentiary, Pontiac Branch, Pontiac, Illinois. 

Contract No. 66283 called for claimant to fully complete all the work 
called for in Proposal No. 1 for complete electrical conversion from direct to 
alternating current, and electrical wiring for power and light at the Illinois 
State Penitentiary, Pontiac Branch, Pontiac, Illinois. 
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Claimant called as an adverse witness for cross-examination under the 
appropriate section of the Civil Practice Act, J. N. Gaunt, Chief of Construc- 
tion of the Division of Architecture and Engineering, Department of Public 
Works and Buildings, State of Illinois. In addition to testifying under cross- 
examination as an adverse witness, the said J. N. Gaunt produced the files 
of the Department of Public Works and Buildings affecting the contracts 
described above and the work covered by correspondence, memoranda and 
reports of inspection and field conditions as they arose in the progress of the 
work. There is also on file in this case, duly filed with the Clerk of the Court 
of Claims on March 4, 1957, a communication from the supervising architect 
to the Hon. Latham Castle, Attorney General of the State of Illinois, Subject: 
Departmental Report, Hyre Electric Company, An Illinois Corporation vs. 
State of Illinois, Court of Claims, No. 4673, from which your Commissioner 
quotes as follows: 

‘Count One. 
Paragraph 1-This contract between claimant and the State of Illinois 
was entered into under date of February 21, 1950, and involves two con- 
tracts, namely, Nos. 66281 and 66283, both having the same date. 
Paragraph 2-Throughout the course of the job, in our opinion, certain 
extra work was contracted for by virtue of verbal authorization from our 
Mr. Fagen, who is no longer with this Division, by our associate archi- 
tects, our former Building Construction Supervisor, Mr. Walter Wehr- 
wein, who is no longer living, and a representative of the management 
of the Illinois State Penitentiary, Pontiac Branch, Pontiac, Illinois. 
W e  are submitting to you our complete files showing numerous cases 
and copies of letters, results of conferences, meetings, etc., by and be- 
tween the aforementioned people, none of whom are available at this 
date, so that we may secure a true picture of the allegations, which the 
Hyre Electric Company seems able to substantiate in its Counts One 
and Two in connection with these two projects. 
Assuming that the claims are true and just, we have no method of dis- 
puting same. Further, we are of the opinion that it is impossible to 
furnish satisfactory defenses to this action.’ 
The evidence shows that contract No. 66281 was in the amount of 

$116,970.00, and that, at the time of the hearing, and since, there is still a 
balance unpaid on this contract of $3,000.00, but that all of the work, which 
was required to be done under the contract, was 100% completed and 
accepted. 

Under the original claim, claimant proved that there was extra work done 
in connection with this contract, as follows: 

A. As summarized in the complaint, paragraph 4, items A through N, 
both inclusive, in the amount of $8,695.00. 

B. There were certain materials bought, acquired and paid for by 
claimant in advance of the actual work progress, but, due to changes by the 
Department, these materials were not used, and it was shown in the evidence I I 
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that claimant was unable to use them otherwise, or to dispose of them. The 
amount proved as to this item was $2,802.48. 

C. Claimant made proof of items of increased cost of materials due to 
the delay in permitting claimant to proceed with performance under contract. 
This claim is represented by the difference between the quoted prices on or 
about the timd of the date of the contract and the actual purchase prices at 
the time claimant was permitted to proceed. These items generally covered 
wiring cables, junction boxes and fittings, fiber ducts, concrete delivered to 
the site, reinforcing steel, form number and equipment rental, totaling 
$12,411.26. 

D. The claim also included the difference in cost of labor as of the 
time of the entering into the contract and the period during which perform- 
ance was allowed, or permitted, or possible (which was from 18 months to 2 
years later), which amounted to $11,329.95. 

E. The increased job cost of supervision on the site came to $20,251.38. 
This makes a grand total of additional costs of $55,490.07. In addition 

claim was made for overhead of 15%, which amounted to $8,323.51, and 
profit of lo%, or $6,381.35, and bond costs of 1% amounting to $701.94, 
making a total of all the extras and claims for additional costs, labor and job 
supervision of $70,896.87, which, plus the $3,000.00 due and unpaid on the 
original contract, makes a grand total of $73,896.87 under this claim of the 
complaint. 

Under Count Two of the complaint, the evidence shows that the 
amount of contract No. 66283 was $62,745.00. All of the contract price 
was paid except, and there is still due thereon, a balance of $150.00, and it 
was shown that all of the work required by said contract was done and ac- 
cepted. The evidence shows that there was extra work done in connection with 
this contract, which arose through field conditions and changes in situation 
entirely different from those anticipated at  the time of the drawing of the 
plans (1947), and the time at which the work was done (1952-1953). This 
additional work, as called for by representatives of the Department and the 
associated architects, who were in the field and on the site, is supported 
by letters, vouchers and minutes of meeting, summarized as follows: 

Additional work a$ agreed on September 26, 1952, $11,387.00, and the 
reworking of West Cell House panels for the agreed price of $431.00. Be- 
cause of the delay (about 2 years), the per hour for labor increased from 
$1.8742 per hour to $3.12 per hour. The total hours involved was 6,660. The 
difference involved was $1.65 per hour, and the additional cost to claimant 
was $10,989.00. The insurance on the additional hours was 12.4% and 
amounted to $1,362.6 3. 

As a part of the claim in Count Two, certain motors were purchased 
and delivered to the site at the time the contract was entered into, but 
it was impossible to put them into operation within a reasonable time after 
they were purchased and delivered to the site, and because of the 2Y2 years 
delay these motors had to be re-worked, which involved 235 hours at  the then 
rate of $3.20 an hour, making a total for this item of $725.00. The insur- 
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ance on this item was 12.4% amounting to $89.90, the 15% overhead 
amounted to $1,974.98, and profit at 10% amounted to $1,514.15, and the 
bond premium of 1% amounted to $284.73. The total of all of these items 
for extras and costs of delay amount to  $28,758.39, which amount, plus the 
$150.00, which is due on the balance of the contract, makes a grand total 
under Count Two of $28,908.39. 

The total under both Counts amounts to $102,805.26. 
The trial was commenced on April 10, 1957 by your Commissioner in 

Room, 827, 160 North LaSalle Street, Chicago, Illinois. Respondent filed a 
Departmental Report, which was already in the record, as it had been filed 
with the Court of Claims on March 4, 1957. Respondent did not file an 
answer to the complaint, and under the rules a traverse or denial is con- 
sidered to have been filed. 

After a careful consideration of all the evidence, and having had the 
opportunity to observe the witnesses on the stand, their demeanor while on the 
witness stand, and having examined all of the exhibits, Nos. 1 to 43, and the 
testimony of the witness, J. N. Gaunt, who stated he inspected the work, 
and that the work was satisfactory in accordance with contracts, and all 
additional work was agreed upon by the Department heads; and that the 
state was at fault in not permitting claimant to do its work on time; as well 
as that of the witness for claimant, Ernest H. Meyer, who produced a time 
sheet and records of materials on behalf of claimant; and on listening to 
arguments of counsel, it is my opinion that claimant has proven its case by a 
preponderance of the evidence, and, in accordance with the Departmental 
Report, respondent admitted that the work was done, and that claimant was 
entitled to be paid, but they were not paid because the appropriation had 
lapsed on September 30, 1953. 

It  is my opinion, therefore, that claimant should be allowed the sum 
of $102,805.26, and I, therefore, recommend that the payment be made and 
approved by the Honorable Judges of the Court of Claims. 

Respectfully submitted, 

HERBERT G. IMMENHAUSEN, 
Commissioner.” 

An award is, therefore, made to  .claimant in the 
amount of $73,896.87 under Count I, and a further award 
of $28,908.39 under Count 11, or  a total amount of 
$102,805.26. 
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(No. 4746-Claimant awarded $2,247.82.) 

THE UNIVERSITY OF CHICAGO, AN ILLINOIS CORPORATION, 
Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed May l d f ,  1957. 

WALTER V. LEEN AND HOWARD H. MOORE, Attorneys 

LATHAM CASTLE, Attorney General ; RICHARD F. 
for Claimant. 

SIMAN, Assistant Attorney General, for Respondent. 

CONTRACTS-kpsed uppro@iutions. m i e r e  evidence showed that the 
only reason claim was not paid was that prior to the time that a statement 
was presented the appropriation lapsed, an award will be made. 

WHAM, J. 
Claimant, The University of Chicago, An Illinois 

Corporation, filed its petition praying for an award 
against respondent in the amount $2,247.82. The record 
submitted to the Court consists of the petition, respond- 
ent’s Departmental Reports, claimant’s brief and argu- 
ment, transcript of evidence and the Commissioner’s re- 
port. We have considered the record, and find that claim- 
ant is entitled to  an award against respondent, State of 
Illinois, fo r  the amount prayed, and adopt the report of 
Herbert G. Immenhausen, the Commissioner before whom 
the matter mas heard, as our opinion in the cause. A 
copy of his report is attached hereto, and made a part 
hereof. 

“Commissioner’s Report 
The University of Chicago, An Illinois Corporation, by its attorneys 

Howard N. Moore and Walter V. Leen, filed its claim in the above entitled 
case on October 2, 1956, wherein it seeks to recover a balance of $2,247.82, 
allegedly due under a grant given it by the Mental Health Services of the 
Department of Public Welfare of the State of Illinois for the purpose of 
setting up and operating a Child Psychiatry Unit in the Bobs Roberts Hos- 
pital of the University of Chicago Clinics, which unit was to be used far 
child guidance and community services. 

The original amount requested by claimant in a letter dated April 13, 
1954 was $18,736.00. By letters dated October 19, 1954 and October 27, 
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1954, Dr. Otto L. Bettag, Director of said Department of Public Welfare, 
advised claimant that, in the interest of the stability of the project, it was 
not deemed advisable to make a grant in the full amount requested, and 
that the grant had been reduced to the amount of $6,000.00. Such a grant 
had been approved, and was to be payable from the Mental Health Fund 
OF tha State of Illinois. The letters further stated that it was understood 
the reduced amount of the grant was to be used in partial support of the 
cost of setting up and operating the proposed Child Psychiatry Unit. 

On November 3, 1954, a letter was sent to claimant by Mr. E. F. 
Marten, Acting Deputy Director, Administrative Services, Department of 
Public Welfare, State Of Illinois, stating that the grants from the Mental 
Health Fund were payable on a basis of reimbursement for costs incurred in 
furtherance of the proposed grant. 

Claimant relying upon such proposed grant from the Department of 
Public Welfare incurred costs during the period ending June 30, 1955 in 
the total amount oP $4,507.24. Claimant was reimbursed-in the amount of 
$2,259.42, representing a total of .the costs incurred prior to April 30, 1955. 
The amount of the chargeable grant, which was incurred during the sub- 
sequent period from May 1, 1955 through June 30, 1955 was $2,247.82. 

The claim for $2,247.82 was submitted by claimant on a State of 
Illinois invoice voucher form to the Departmenk of Public Welfare, for the 
attention of Mr. E. F. Marten, on December 22, 1955. Said invoice 
voucher was subsequently returned without payment to claimant, and was 
accompanied by a letter, dated December 30, 1955, from the Department 
of Welfare, which stated that the appropriations from which the grant was 
payable had lapsed on September 30, 1955, and, therefore, the Department 
was unable to reimburse claimant for this amount. It  is now claimed that 
there i s  due and owing claimant, The University of Chicago, by respondent 
the sum of $2,247.82, and that claimant is justly and equitably entitled 
to the amount claimed from the State of Illinois after allowing all just 
credits. 

Respondent, State of Illinois, did not file an answer to the complaint. 
Respondent filed a Departmental Report in which it was stated that it 
could see no reason why this claim should be resisted by the State of Illinois. 

Your Commissioner, Herbert G. Immenhausen, set the case for hear- 
ing on December 19, 1956 at 1O:OO A.M., in Room 827, 160 N. LaSalle 
Street, Chicago, Illinois. 

Claimant called as its witness, Mr. Ted Kula of 8809 California Avenue, 
Evergreen Park, Illinois, the auditor in charge of the files of The University 
of Chicago. He testified that he was familiar with. the work done by claim- 
ant, The University of Chicago, and identified claimant’s exhibits Nos. 1 
to 8, inclusive, copies of which were attached to claimant’s petition. Claimant 
also placed on the stand Miss Helen Frazier of 5744 S. Drexel, a psychia- 
trist employed by The University of Chicago, who testified as to the work 
described in claimant’s exhibit No. 7. She stated the work was done, and 
that the charges therefor were fair and reasonable. 
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It appears from the evidence and exhibits that the work contemplated 
in said grant was satisfactorily completed, and that The University of Chi- 
cago is entitled to an award of $2,247.82. Further, it appears the only 
reason it was not paid was because a statement therefor was not presented 
and certified before the appropriation lapsed on September 30, 1955. An 
award should, therefore, be made to The University of Chicago in the 
amount of $2,247.82. 

(Signed) HERBERT G. IMMENHAUSEN, 
Commissioner’’ 

It is to  be noted that respondent filed no answer to  
the complaint filed herein, and stated in its Departmental 
Report that, “Since the amount of‘ $2,247.82 was properly 
certified to  us as having been expended in the operation 
of the aforementioned clinic, and there were ample funds 
remaining in the appropriation to  have paid this amount, 
we see no reason why this claim should be resisted by the 
State of Illinois”. 

It is, therefore, our order tha,t an award be made t o  
The University of Chicago, An ‘Illinois Corporation, in 
the sum of $2,247.82. 

(No. 4769-Claimant awarded $1,288.96.) 

STANDARD CONCESSIONS, INC., AN ILLINOIS CORPORATION, 
Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed May 14, 19.57. 

HERBERT M. SPECTOR, Attorney fo r  Claimant. 
LATHAM CASTLE, Attorney General; C. ARTHUR 

NEBEL, Assistant Attorney General, fo r  Respondent. 
CONTRACTS-unjust enrichment. Conccssioner’s contract provided that 

separate utility meters would be maintained by the state and claimant, and 
through error only one meter was installed, an award will be made for that 
part of the utility bill properly chargeable to the state, which was not barred 
by the statute of limitations. 
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Standard Concessions, Inc., A Corporation, filed its 

complaint on March 25, 1957 seeking reimbursement 
from respondent for  overpayment of utility services. 

The record consists of the complaint, Departmental 
Report, and stipulations entered into between the parties. 

The facts of the case are as follows: 
Claimant, Standard Concessions, Inc., operated a con- 

cession at  Blackhawk State Park in the County of Rock 
Island under lease, dated May 22, 1955, marked exhibit 
A, and lease, dated May 22, 1950, marked exhibit B. 
Among other things, the lease provided that the charges 
for utilities should be divided between claimant and the 
State of Ilinois on the basis of separate meters. On May 10, 
1956, it was discovered that claimant and the state were 
using the same meter, and the entire bill had been charged 
l o  claimant. 

The Departmental Report acknowledges the error. 
Paragraph No. 16 thereof states that 65% of the bill 
should have been charged to the State of Illinois, and 
35% to claimant. 

Claimant has set out the monthly bills from May, 
1950 to May, 1956, and in its claim for reimbursement 
asked the sum of $1,827.39. This amount mould properly 
represent the 65% used by the State of Illinois after 
deducting a credit of $63.83, representing claimant’s 
share of the utility bills for the months of June, July 
and August of 1956, which the State of Illinois paid jrt 
full. There being no dispute to  the facts, it would appear. 
that the State of Illinois has been unjustly enriched in the 
amount asked in this claim. 

However, attention is directed to Section 22 of the 
Court of Claims Act. 

\ 
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“Every claim cognizable by the Court, arising out of a contract and not 
otherwise sooner barred by law, shall be forever barred from prosecution 
therein unless it is filed with the clerk of the Court within five years after 
it first accrues, saving‘ to infants, idiots, lunatics, insane persons and persons 
under other disability at the time the claim accrues five years from the time 
the disability ceases.” (As amended by Act approved July 14, 1955.) 

The detailed break-clown of the bills discloses the 
amount of $370.44 paid in 1950; $449.43 fo r  the year of 
1951; and, $8.47 for  January and February of 1952, 
making a total of $828.34. Since this Court ’is without 
authority to allow a claim barred by the statute1 of limi- 
tations, the sum of $828.34 must be eliminated from the 
computation of an award in this case. 

As previously stated, the total of the utility bills from 
May, 1950 to  May, 1956 amounted to $2,909.57, from 
which must be deducted the sum of $828.34, the amount 
of the claim barred by the statute of limitations. The 
portion of the utilities bill, which should have been as- 
sumed by the State of Illinois, is, therefore, 65% of the 
balance of $2,081.23, or $1,352.79. From this sum must be 
further deducted the credit of $63.83, leaving a final bal- 
ance due claimant of $1,288.96. 

An award is, therefore, made to claimant in the 
amount of $1,288.96. 

(No. 4754-Claimants awarded $1 5,000.00.) 

SHARON SUE GREER AND JANICE IRENE GREER, BY MARTHA GREER, 
NEXT FRIEND, Claimants, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed May 23, 1957. 

THOMAS P. 0 ’DONITELL, Attorney for Claimants. 
LATHAM CASTLE, Attorney General ; C. ARTHUR 

NEBEL, Assistant Attorney General, fo r  Respondent. 

ILLINOIS NATIONAL GuARD-chirn for support pursuant t o  Chufi. 129, 
Sec. 143, 111. Rev. Stafs. Evidence shewed that minor children of Illinois 
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National Guardsman, whose death resulted from military service in line of 
duty, were entitled to an award for support. 

TOLSON, C. J. 
Claimants, Sharon Sue Greer and Janice Irene 

Greer, minors, by Martha Greer, next friend, filed their 
complaint in this Court seeking damages for the death 
of their father, Francis E. Greer. 

The record consists of a complaint in two counts, 
Departmental Report, transcript of evidence, brief and 
argument of claimants, Commissioner’s Report, waiver of 
brief and argument by respondent, and Letters of Guar- 
dianship. 

The facts of the case are as follows: 
Francis E. Greer was a member of Headquarters 

Battery, 209 Field Artillery Battalion, Illinois National 
Guard, and on August 24, 1947 he reported for training 
at Camp Ellis, Illinois. On August 26, 1947, while he was 
on duty, a sudden storm struck the area. The troops were 
ordered to double time to shelter area, and the decedent 
fell out of line complaining of a “Charley Horse” in 
his leg. Shortly thereafter Pvt. Greer became ill, and was 
transferred to Phelps Hospital in Macomb, Illinois. He 
was quite ill while in the hospital, but seemed to have 
made a recovery, and on September 4, 1947 was returned 
to his home by ambulance. 

On September 6, 1947, however, Pvt. Greer died. A 
postmortem examination was made, and it was found 
that he suffered from a pulmonary embolus of the left 
lung. The embolus lodged in the right ventricle of the 
heart. The coroner’s report also disclosed a thrombo- 
phlebitis of the right leg with a blood clot broken off in 
the upper part of the femoral vein. 
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Sharon Sue Green, born June 3, 1945; Janice Irene 
Green, born December 13, 1946; and Pvt. Greer’s widow, 
now Teresa Allen, were the sole heirs of the deckdent, 
and it appears from the evidence that their father was 
their sole support. 

This complaint is based on the provisions of Chap. 
129, See. 143, Ill. Rev. Stats., which reads as follows: 

“In every case where an officer or enlisted man of the National Guard 
or Naval Reserve shall be injured, wounded or killed or sustained an injury 
to his property, while performing his duty a s  an officer or enlisted man in 
pursuance of orders from the Commander-in-Chief, said officer or enlisted man 
or his heirs or dependents, shall have a claim against the state for financial 
help or assistance, and the State Court of Chims shall act on and adjust the 
same as the merits of each case may demand. Pending action of the Court 
of Claims, the Commander-in-Chief is authorized to relieve emergency needs 
upon recommendation of a board of three officers, one of whom shall be 
an 05cer of the medical department.” 

In the Departmental Report is incorporated an ex- 
tract from a report of the proceeding of the Board of 
Officers of the Illinois National Guard, which mas ap- 
pointed to investigate all facts pertaining to the illness 
and death of Pvt. Francis E. Greer. It contains the fol- 
lowing findings : 
FINDINGS: 

“The Board having carefully considered the evidence before it finds: 
That the death of Private Francis E. Greer, ASN 26352442, Head- 
quarters Battery, 209th Field Artillery Battalion, occurred in the military 
service in line of duty not due to misconduct. 

In view of the above findings the Board recommends: 
That allowances for death benefits as authorized by law be paid to legal 
heirs of the soldier.” 

It appears from the evidence that Mrs. Greer remar- 
ried. On June 28, 1954, Mrs. Martha Greer, paternal 
Grandmother, was appointed guardian of the person of 
the two children, and they have resided with her, since 
the date of said appointment. 

RECOMMENDATIONS : 
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On May 6, 1957, the Illinois State Trust Company of 
Madison County, Illinois, m a s  appointed Guardian of the 
Estate of said minors by the Probate Court of Madison 
County. 

In the light of the testimony and the Departmental 
Report, there appears to be no dispute as to the facts, 
and, under the provisions of the statute, claimants are 
entitled to an award. 

An award is, therefore, made to The Illinois State 
Trust Company, Guardian of the Estate of Sharon Sue 
Greer, in the amount of $7,500.00. An award is also made 
to The Illinois State Trust Company, Guardian of the 
Estate of Janice Irene Greer, in the amount of $7,500.00. 

(No. 4709-Claimant awarded $1,723.29.) 

HELEN B. MALONEY, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion filed May 31, 1957. 

RALPH T. SMITH AND MALCOLM D. DURR, Attorneys 

LATHAM CASTLE, Attorney General ; C. ARTHUR 

f o r  Claimant. 

NEBEL, Assistant Attorney General, for  Respondent. 
PRISONERS AND INMATES-duty to control. The agents of the state are 

required to use ordinary care to protect persons and their property from being 
damaged by those placed under their charge. 

SAME-negligence. Evidence showed that the state's agents had sufficient 
warning of patient's condition, which would have justified and warranted 
them to keep him under closer surveillance, and further were negligent in 
escorting patient from a visiting room realizing that he might do bodily harm 
to some of those present. 

FEARER, J. 
Claimant, Helen B. Maloney, has filed a claim against 

respondent for personal injuries sustained on August 
28, 1955. 



568 

On said date, Mrs. Maloney and he? sister-in-law 
went to  the Altoii State Hospital, a mental institution, to  
visit her husband, who had been a patient there for more 
than one month. It was custoniairy for  relatives to  visit 
patients, who were not violent or dangerous, or  in a dis- 
turbed state, in a room designated as R. c. M., which 
was used as a dining room. On the afternoon in question, 
during visiting hours, there mere approximately twenty- 
five to  thirty people in the dining room. 

In the room at the same time was a patient by the 
name of John Pistrui, whose mental condition was de- 
scribed as “a little impulsive”. He had a tendency to 
have an antagoilistic attitude toward women and other 
patients. However, never before had he been known to 
be violent. 

During the visiting hours, as claimaiit and her 
sister-in-law, Mrs. Janet Searcy, were visiting with claim- 
ant’s husband, Mr. Maloney, they heard a big noise 
uttered by Mr. Pistrui, which was described as anywhere 
from a “scream” to a “howl”. The father of Mr. Pistrui 
left the visiting room, and went in search of an attendant 
for the purpose of either escorting Mr. Pistrui out of the 
room or quieting him. 

It appears that there were two other attendants on 
duty a t  the time in this particular area. One man by the 
name of Q. T. Mitchell had been employed a t  the institu- 
tion for sixteen years. He mas the attendant, who was 
called to escort Mr. Pistrui out of’ the room. An attendant 
by the name of Andrew Buesclier, who at the time mas in 
the Psychiatric Aide Room, heard the commotion, and 
came into the visiting room. From the record it appears 
that the attendant, in escorting Mr. Pistrui out of the 
room, walked a few feet in front of him, and was about 
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three feet from him when he stopped at the water cooler 
near the entrance to the room, which mas a very short 
distance from where claimant, her husband and sister-in- 
lam were sitting. Claimant was sitting with her back to- 
ward the attendant and Pistrui. It appears from the 
evidence that Pistrui picked up a chair, and before 
claimant could move, struck her over the back, which 
caused her to fall to the floor. In  falling, she injured her 
hand. The blow from the chair also injured the muscles 
on both sides of the spinal column, causing abrasions and 
contusions. 

When Mr. Maloney and Mrs. Searcy saw Mr. Pistrui 
pick up the chair, they tried to  protect claimant, but were 
unable to  do so. The attendant, who had taken charge of 
Mr. Pistrui, dove for him, but missed him, and was unable 
to restrain him from striking Mrs. Maloney. 

I t  is true that prior to this time the patient had never 
exhibited any acts of violence. However, it is apparent 
from the evidence that he was antagonistic toward wom- 
en. He mas impulsive, which is also true of other mental 
patients, and he had, on this occasion, exhibited distinct 
signs of being emotionally upset. In view of the fact that 
he was within a few feet of women, including claimant 
and her sister-in-law, this should have been enough of a 
warning to  the attendant or  attendants to  escort him 
manually from the room. This the agents of respondent 
did not do. 

Respondent has asserted and argued contributory 
negligence and an intervening cause, as well as the fact 
that the state is not an insurer against accidents. The 
latter proposition, of course, is true, but, on the other 
hand, the agents of the state are required to  use ordinary 
care in situations of this kind to  protect persons and their 
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property from being damaged by those placed under their 
charge, as are the facts in this case. 

As to  the question of contributory negligence, we 
cannot find that claimant did anything to  excite or  to in- 
voke the attack made upon her. In this regard, we believe 
claimant has sustained the burden of proof in showing 
that she was free from negligence. Further we find that 
respondent was guilty of negligence in not restraining the 
patient from attacking a visitor during visiting hours, 
and that claimant did sustain injuries for which she is 
entitled to be compensated. 

No authorities have been cited to us, which we be- 
lieve to be directly in point with this particular case. 
Claimant is relying heavily on the case of MaZZoy vs. 
State of IZZin,ois, cited in 18 C.C.B. 137. This was a case 
where the assailant was described as a dangerous char- 
acter, and had a criminal record. It was decided on the 
fact that the state was negligent, knowing of the danger- 
ous propensities of this particular patient, in not keeping 
him confined, and allowing him to have more freedom 
than a patient of this kind should have had. We are not 
basing our decision in this case on the Malloy case. 

However, we do believe that ihere was enough negli- 
gence on the part of the state, and that the state’s agents 
had sufficient advance warning of Mr. Pistrui’s condition, 
which would have justified and warranted them to  keep 
him under closer surveillance, and properly escort him 
from a room where there were approximately twenty- 
five to thirty men and women present, realizing that he 
might do bodily harm t o  some of those present in the 
room, who had a perfect right to be there. 

As to the injuries, the testimony showed that claim- 
ant was x-rayed a t  the institution, and was asked to re- 
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main over night. She chose to  leave, and was taken to 
another hospital in Alton where she was attended by her 
own doctor. It appears from the record that there were 
no fractures. Claimant testified, and so did the doctor, 
as to  slight injuries to her hand and back. However, it 
appears that she has made a satisfactory recovery. 

She mas employed as a stenographer, and was away 
from her work approximately six weeks. The Commis- 
sioner hearing this case found that she had incurred hos- 
pital bills in the amount of $332.29,’and a doctor bill in the 
amount of $126.00, and that her loss of earnings was 
$265.00. The Commissioner further noted that it ap- 
peared claimant had made a complete recovery, and that 
an award should be made in the amount of $1,723.29. 

It is, therefore, the order of this Court that claimant 
be given an award in the amount of $1,723.29. 

(No. 4634-Claim denied.) 

ANTHONY SPARACINO, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion filed June 21, 1957. 

JOHN R. SNIVELY, Attorney f o r  Claimant. 
LATHAM CASTLE, Attorney General ; MARION G. 

TIERNAN, Assistant Attorney General, for Respondent. 

PRISONERS AND INMATEs+ersonal injuries. Evidence failed to show 
that there was any negligence on the part of the state, which caused the per- 
sonal injuries of claimant. 

SAm-authorized work by prisoners. Evidence showed that the work 
being performed by prisoner was incident to the business and management 
of the penitentiary, and not such work as was prohibited by statute. 

NEGLIGENCE-bUrderI of proof. Claimant failed to prove by a preponder- 
ance of the evidence that the state was negligent in any respect. I I 
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TOLSON, C. J. 
On July 15, 1954, Anthony Elparacino, an inmate of 

the Joliet Penitentiary, filed a complaint seeking damages 
for an injury received by him, while working with the 
”Yard Gang”. 

The complaint is in Three Counts, and alleges: 
COUNT I 

(a )  
(b) 
(c) Failure to instruct claimant. 
(d )  
(e) 
( f )  

Failure to promulgate safety rules. 
Failure to exercise care for safety of claimant. 

Failure to furnish a safe place to work. 
Failure to furnish proper tools. 
Failure to furnish adequate help. 

COUNT I1 
Violation of statutory duty in compelling claimant to work outside prison 

walls. (Ill. Rev. Stats., Chap. 108, Sec. 44.) 

COUNT I11 
Malpractice by physicians employed by the State. 

The facts of the case are as follows: 
Anthony Sparacino was received at the prison on 

January 31, 1951. His initial physical examination indi- 
cated that he was in excellent condition, and he was 
placed in healthy group “A”. This classification meant 
that he could do any kind of work assigned to him. 

Claimant worked in several departments, and at  his 
request was transferred to  the “Yard Gang”. On Novem- 
ber 3, 1952, he signed the “Honor Pledge”, which per- 
mitted him to  work outside the prison walls. 

On November 5, 1952, a detail of twenty prisoners 
were assembled to go over to the old quarry, near the 
Diagnostic Center, for the purpose of sorting out a pile 
of iron, which had accumulated there. Claimant was a 
member of this detail. 

Officer Brule, who was in charge, directed six men, 
including claimant, to pick up a railroad rail, and move 
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it to  a stock pile some distance away. The weight of the 
rail was estimated to be between 400 and 500 pounds. 

When the group reached the stock pile, five of the 
inmates released the load momentarily before claimant. 
The rail then slipped out of his hands, fell across the arch 
of his right foot, and caused the injury complained of. 

Claimant was taken to the prison hospital, and was 
examined by Dr. McSweeney. Two X-Rays were taken, 
and it was discovered that he suffered from a fracture of 
the internal cuneiform bone. Dr. McSweeney ordered a 
splint placed on the foot, and hot and cold packs were 
administered to  reduce the swelling. Claimant mas hos- 
pitalized fo r  a period of 35 days, and, on December 7 ,  
1952, additional X-Rays were taken to check the condi- 
tion of the injury. 

The hospital records, reecived in evidence, state that 
the internal cuneiform bone was fusing properly, and 
that the fracture was in good position and alignment. 

Claimant was discharged from the hospital, and re- 
turned to the “Yard Gang”. He answered sick call on 
many occasions thereafter, complained of pains in his foot 
and side, and also stated he suffered headaches. He 
alleges that this pain was caused by the injury, which he 
contends is permanent. Sometime later, claimant was 
given !ighter work as a night elevator operator. 

At the outset, it should be pointed out that claimant 
is not entitled to the benefits of the Workmen’s Compen- 
sation Act, as a convict is not an “Employee” under the 
Act. Tiller vs. State, 4 C.C.R. 243. This case must, there- 
fore, be considered under the common law rules of 
negligence. 

With reference to  Count I of the complaint, claimant 
was directed to  perform an ordinary act of manual labor. I I 



574 

No “rules” were necessary, nor were any special tools 
or appliances needed. 

It is somewhat ironical to  note that claimant, prior 
to commitment, was engaged in picking up and trucking 
junk. He was accustomed to  handling heavy loads, and 
was physically able to  do the very job assigned to him. 

The transcript of evidence does not disclose why the 
other prisoners released the rail before claimant did, nor 
does claimant offer any reason why he did not release the 
load at the same time as his co-worker, who was directly 
ahead of him, and visible to him. In  the absence of proof, 
one way or  another, it may well be that this injury mas 
the result of an accident in which no one was at  fault, 
and in which no one could be charged with negligence. 

The Court, therefore, finds that claimant has failed to  
prove any act of negligence in Count I on the part of re- 
spondent. 

Count I1 alleges violation of statutory duty. (Ill. 
Rev. Stats., Chap. 108, See. 44.) 

“No labor shall be performed by convicts in the penitentiary in any 
stone quarry or other place outside the walls of the penitentiary: Provided, this 
act shall not prohibit such labor being performed in quarrying stone for the 
use of the state by its authorized agent, nor the employment of convicts outside 
of the prison walls by the Department of Public Safety in labor incident to 
the business and management of the penitentiary.” 

Claimant’s argument in this regard is not well taken. 
The junk pile, while not within the walls of the ‘prison, 
was on property owned and operated by the penitentiary. 
The work of sorting junk was an incident in the over-all 
operation of the prison, and clearly falls within the lan- 
guage of the statute “incident to the business and man- 
agement of the penitentiary”. 

Count I11 alleges malpractice by the physicians ern- 
ployed by the state. 
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An examination of the evidence discloses that claim- 
ant mas immediately taken to the hospital, where he re- 
ceived care for a period of 35 days. 

His foot mas X-Rayed on three occasions to determine 
if progress was satisfactory. Claimant alleges that his 
foot should have been placed in a cast, rather than a 
splint, but he did not offer any medical testimony to sup- 
port the charge. 

Drs. McSweeney and Qarris took care of claimant 
when he was in the hospital, and testified at the hearing 
of the case on behalf of respondent. Both were cross- 
examined by counsel for claimant, and he did not inquire 
of either of them, if a cast, rather than a splint, would 
have been the proper treatment in this case. 

The hospital record, dated December 7, 1952, which 
mas introduced in evidence, stands uncontradicted in that 
“the internal cuneiform bone is taking its natural course 
in fusing and developing callus in the repair of the 
fracture. The fracture (chip) is in good position and 
alignment. ’ ’ 

During oral argument, claimant offered in evidence 
a statement by Dr. Samuel Behr. The second paragraph 
of the statement was admitted in evidence, subject to the 
objection of respondent. 

“On examination, the patient has a bilateral, severe pes planus with 
marked pronation of the feet. There are palpable bony excresences over the 
mid tarsal joints of both feet. Pressure about any point of the mid tarsal joint 
of the right foot caused the patient fo complain of severe pain. The patient 
walked with a limp. There was no atrophy of either leg on measurement. 
Circulation of both feet was excellent. Examination of X-Rays of the right 
foot revealed a mid tarsal arthritis, but no evidence of old or recent fracture.” 

, 

The statement adds little to  what is already in the 
record. There is no dispute but what claimant suffered 
an injury to this foot, and an arthritic condition is not an 
uncommon aftermath. 
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We, therefore, conclude. that the evidence does not 
sustain the charge of malpractice, but, to  the contrary, 
discloses excellent medical care and good recovery. 

We have previously held that, a convict can maintain 
an action in this Court, and that a conviction fo r  a felony 
does not bar a convict from prosecuting a claim before 
this Court, while in such status. 

In  McEZyea vs. State, 7 C.C.12. 69: 
“The law of this state gives unto a prisoner serving a sentence in any 

penal institution the right to sue or be sued in the courts of this state during 
the period of such confinement. A convict does not lose his personal rights 
because of his imprisonment, although he is deprived by law of certain rights 
of citizenship. Therefore, as he possessed said personal rights, claimant was 
entitled, able and free to exercise them, even though he was confined in the 
penitentiary.” 

However, the right to  maintain an action subjects 
elaimant to the same burden of proving his case by a pre- 
ponderance of the evidence, as would be required of any 
other claimant. 

In the instant case, we find that the evidence does not 
support the allegations in either of the Three Counts of 
the complaint, and that claimant has, therefore, failed to 
prove his case by a preponderance of the evidence. 

An award is, therefore, denied. 

(No. 4649-Claim denied.) 

CECIL F. PAULSON, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion fled June 21, 1957. 

JOHN R. SNIVELY, Attorney for Claimant. 
LATHAM CASTLE, Attorney General ; MARION G. 

TIERNAN, Assistant Attorney General, f o r  Respondent. 
PRISONERS AND INMATEs--peTsona~ injuries. Evidence failed to show 

that it was negligence on the part of respondent, which caused claimant’s 
injuries. 
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NEGLIGENCE-burden of proof. Evidence failed to show that claimant 
established by a preponderance of the evidence any negligence of respondent. 

WHAM, J. 
Claimant, Cecil F. Paulson, an inmate of the Illinois 

State Penitentiary a t  Joliet, brings this action against 
respondent to  recover $75,000.00 for injuries he sustained 
when the fingers and thumb of his right hand were cut, 
while he was engaged in operating a circular rip saw in 
the Vocational School at the prison on July 28, 1953. 

His principal contentions are that the prison authori- 
ties assigned him t o  the Vocational School’s Woodwork- 
ing Department, and ordered him to  assist in the opera- 
tion of an electric rip saw over his protest; that he was 
given no instructions or warnings with respect to  the 
manner of operation; that the saw was not provided with 
a hood, as required by Rule 4 of the Health and Safety 
Rules promulgated by the Industrial Commission; and 
that, while guiding a plywood board 16 feet in length 
through the saw, he sustained his injuries by reason of 
respondent’s negligence. Claimant further contends that 
the doctrines of contributory negligence and assumption 
of the risk are not applicable. 

Respondent contends that claimant was assigned to 
the Vocational School’s Woodworking Department at his 
own request in June of 1953; that he was not ordered to 
operate the power saw; that all inmates in the woodwork- 
ing shop were instructed in the operation of power tools; 
that claimant had operated the saw on several occasions; 
that respondent did provide a hood, but that the inmates 
operating the saw had removed i t ;  that claimant was 
contributorily negligent; and that respondent was not 
guilty of any negligence, which proximately caused the 
in juries. 
-1 9 
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The evidence is conflicting in several aspects. The 
only two witnesses testifying to  the occurrence were 
claimant, in his own behalf, and Lt. Hollis W. McKnight, 
Director of Vocational Training at Stateville, for  re- 
s p onden t. 

The only fact agreed upon was that, at  the time of 
the accident, the Woodworking Department was con- 
structing wooden boats out of plywood and other ma- 
terials, and that claimant was helping to cut the plywood 
portions of the boat on a ten inch Delta circular saw when 
the accident occurred. This machine has a flat steel table 
with a ten inch circular blade running through a slot near 
the center. It is a floor model saw, about 30 inches high. 
The plywood portions of the boat were being cut from a 
piece of 5/s inch plywood, 4 feet wide and 16 feet long. 
The bottom of the boat, which mas being cut at the time 
of the injury, was to be curved when finished. 

Claimant testified that over his protest he was or- 
dered by Lt. McKniglit to  take a position at the saw, and 
guide the board as it came in contact with the blade, while 
it was being pushed from the back by two other men, 
and pulled by two others after it had gone through the 
saw. He stated that Lt. McKnight called him, and told 
him that he should help on the saw; that he took his 
place a t  the back of the board, but that Lt. McKnight 
said, “Paulson, you get down there and guide that 
through there”. He stated that the other men said they 
didn’t want to get near the blade, and hold it there. He 
stated that he replied to Lt. McKnight, “Why should I 
do it, if nobody else wants to do it?,,, and that Lt. Mc- 
Knight replied,to him, “You get down there and do that 
work, unless you want to be directed over to the corner 
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for punishment”. Claimant stated he interpreted that as 
meaning that he would be disciplined, if he refused. 

On the other hand, Lt. McKnight testified that he at  
no time ordered claimant to operate the saw. He stated 
that assignments to the woodworking shop were only 
made upon the request of the inmates, and that such was 
the case with respect to  claimant. Lt. McKnight further 
testified that it is not the custom and practice in the 
woodworking shop for inmates to be ordered to  operate a 
motor driven saw. He stated, “NO inmate is ever ordered 
to operate anything. They are asked, and, if they object, 
there is no enforcement . . . especially with a power 
He specifically denied ordering Paulson to  operate the 
saw, to work on the saw, o r  to  stand near the saw. 

Claimant testified that he had never worked on the 
saw until the occasion of his injury. Lt  McKnight testi- 
fied that he personally had observed claimant on two or 
three occasions prior thereto operating the saw. 

Claimant stated that, at the time of the accident, 
they were cutting the bottoms for the boats. The bottoms 
for the boats were wider in the back portion and nar- 
rower in the front. According to claimant, the outside 
margin of the strip of plywood was approximately one- 
half inch wide at, some places, and that, unless this por- 
tion of the wood was pulled from the blade, it would 
stop. He stated that the bottoms of the boats, which 
they were cutting, were curved, and that they were cut- 
ting on a curved line at the time of the accident. During 
the cutting of this particular board, on two or three dif- 
ferent occasions, the blade stopped, as resin accumu- 
lated. According to  claimant, the men on the end of the 
board were almost thrown off balance. He was not 
thrown as much, because he was in the middle, and had 
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the support of the table. On one of these occasions, when 
the board was stuck, he stated that his right arm was 
thrown over the saw blade, and the fingers and thumb cut. 
He further testified that there was no hood on the saw. 

Lt. McKnight was not present when claimant re- 
ceived his injury, but came into the work shop imme- 
diately thereafter. He testified that the board was still 
on the saw table when he arrived. He described the board 
as a piece of plywood, 4 feet in width and 16 feet in length, 
a 34 inch strip of which was being cut along its entire 
length. 

He testified that, the shaping of the board was done 
by a hand saw, inasmuch as the circular rip saw could 
not cut the necessary curve. 

He further testified that the inmates had not been 
directed to  remove the guard on the saw, but that they 
had done so, since it was the procedure followed when 
cutting a long board. He further stated that, in cutting 
such a board, two men push from behind, and two men 
pull the board through the saw following a mark on the 
board. 

Claimant testified that be had never been instructed 
as to the operation of the saw. Lt. McKiiight stated that a 
Lt. Hall of the Department and an inmate instructor gave 
instructions to  all inmates assigned to  the Department on 
the proper handling of tools, but could not recall if he, 
McKnight, was present when claimant was so instructed. 

After considering this conflicting evidence, we do not 
believe that claimant has borne the burden of proving 
his case by a preponderance of the evidence. 

The most significant factor to us is the conflict with 
respect to the manner in which the board was being 
sawed. According to claimant, he and the other inmates 
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were attempting to  saw along a curved line in shaping 
the bottom for a boat. According to  Lt. McKnight, the 
circular rip saw being used could not saw a curve, and 
that the board would first be cut in a straight line and 
then shaped and curved with a hand saw. 

If claimant’s testimony is true with respect to  the 
manner in which the saw was being operated, then lie, as 
well as the other inmates, were not proceeding properly, 
and the binding of the wood against the saw, which jerked 
his hand into contact with the blade, was the proximate 
cause of his injury, rather than the lack of a hood on the 
saw. 

If, on the other hand, the board was being cut in a 
straight line in accordance with the proper procedure, 
then claimant’s version of the accident is untrue, and no 
credible evidence is in the record before us as to  the 
manner in which claimant’s hand came in contact with 
the saw blade. 

Likewise, claimant’s contention that his assignment 
to the Woodworking Department was involuntary, thus 
rendering the doctrines of contributory negligence and 
assumption of the risk inapplicable, is not established 
by a preponderance of the evidence, nor, is his contention 
that he was ordered under threat of punishment to oper- 
ate the saw so established. 

We cannot feel justified in adopting claimant’s testi- 
mony over that of Lt. McKnight. 

At most, from claimant’s standpoint, the evidence 0x1 
the issues in conflict is evenly balanced. Inasmuch as 
claimant must bear the burden of proof, we must bolcl 
that he has failed to  prove by a preponderance of the 
evidence that he was in the exercise of ordinary care for 
his own safety at and immediately prior to  the occurrence 
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in question, and has further failed to  prove by a prc- 
ponderance of the evidence that respondent mas guilty of 
negligence, which proximately caused his injuries. 

The claim is, therefore, denied. 

(No. 4694-Claim denied.) 

ANNA L. BLOOM AND CHARLES M. BLOOM, INDIVIDUALLY, AND FOR 

THE USE OF THE HAWKEYE SECURITY INSURANCE COMPANY, 
Claimants, vs. STATE OF ILLINOIS, Respondent. 

Opinion fled June 21, 1957. 

ROBERT TV. WHITMER, Attorriey for Claimants. 
LATHAM CASTLE, Attorney General ; C. ARTHUR 

NEBEL, Assistant Attorney General, f o r  Respondent. 

HIGHwAYs-duty to travelers. The state is not an insurer of those travel- 
ing upon the highway, and, where travelers are aware of a dangerous condition, 
they should use such care and caution in driving, as an ordinarily prudent per- 
son would use under the same or similar circumstances. 

SaME-contnbutory negligence. Evidence showed that claimants were 
not using due care and caution for their own safety in passing vehicle in a 
known construction zone. 

FEARER, J. 
Claims have been filed by Anna L. Bloom for  personal 

injuries, loss of wages in the sum of $134.40, and medical 
bills amounting to  $19.50; by Charles M. Bloom, indi- 
vidually, for loss of use of truck in the amount of $35.00, 
and repair of the truck in the sum of $334.08, the amount 
not paid by the insurance company, being the deductible 
part of the policy; and, by Charles M. Bloom for  the use 
of the Hawkeye Security Insurance Company. The details 
are set forth in a Bill of Particulars filed in this cause, 
all as the result of an accident, which occurred on October 
25, 1953, on Illinois Route No. 33, about two miles east 
of Oblong, Illinois, in Crawford County. 
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At about 5:30 A.M. on October 25, 1953, Anna L. 
Bloom was driving and operating a 1948 Ford Pickup 
truck owned by her husband, Charles M. Bloom, and was 
on  her way to  employment in Robinson, Illinois. At said 
time it was daylight, and visibility was good. She was 
traveling easterly at a speed of about 40 t o  45 miles an 
hour, and approached an automobile in the eastbound 
traffic lane, which was traveling a t  a much slower speed. 
She pulled out to pass the vehicle immediately in front of 
her, and, before completing the passing, her truck went 
out of control and ended up in a field on the south side 
of the road. 

The evidence showed that Mrs. Bloom traveled this 
road daily from her home in Oblong, Illinois to  Robinson, 
Illinois; that the pavement was damp from dew; that she 
had just rounded a curve before attempting to make the 
passing; and that, between 700 and 800 feet east of 
where she attempted to make the passing there was a 
detour around a bridge, which was being built, the old 
bridge having been torn out. 

The evidence showed that the detour consisted of an 
earth fill with a wearing surface of gravel. It was com- 
pleted on October 20, 1953, and was open to traffic on 
October 21, 1953. The maintenance men for  the State 
Highway Department had sprinkled calcium chloride on 
the gravel, which helped to absorb the moisture out of 
the air, and tended to bind the gravel and other material 
for the improvement of the road surface for the detour. 

There is evidence that this detour was well marked 
and well known to Mrs. Bloom. There is evidence, par- 
ticularly of the Highway Engineer, that sometimes the 
moisture from the surface of the detour where calcium 
chloride had been used would track out onto the pave- I I 
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ment, but it mas never known to appear more than a short 
distance from the detour from which it was tracked out 
onto the pavement by vehicles; and that, where Mrs. 
Bloom7s truck went out of control, there was no evidence 
of calcium chloride, or other materials, from the detour. 

The evidence is silent as t o  liow many feet the truck 
skidded or rolled on its side into the field on the south 
side of the road. From all indications, it was for a con- 
siderable distance. 

It is very evident that Mrs. Bloom had just rounded 
a. curve into the area where the detour signs were placed, 
and where the traffic would travel over the detour out 
onto the pavement. There is no indication of any sub- 
stance in the eastbound traffic lane. 

There is no question but what there was dew upon 
the highway in both traffic lanes, and there was some 
evidence that dirt and sand hac1 been tracked from the 
detour into the vestbound traffic lane. 

From the physical facts, and in considering the area 
where the accident happened, and claimant’s (Mrs. 
Bloom) knowledge of the construction work, which had 
taken place, and was taking place in the immediate 
vicinity, it appears that she was driving the truck at  a 
speed which was more than reasonable and proper in view 
of the facts and circumstances and use of the way, and 
mas attempting to make a passing in an area, which had 
been under construction, and in the immediate vicinity 
where there was a detour, which would indicate she was 
not using due care and caution for her own safety and the 
safety of others. 

It has been well established, and this Court, as well 
as other courts, have held many times that the state is 
not an insurer of those traveling upon the highway; and 
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that, where people are aware of a condition, such as in 
this case, they should use care and caution, and drive 
with that degree of care and caution, which an ordinarily 
prudent person would use under the same or similar 
circumstances. 

There is some evidence in the record that sand had 
been spread within the immediate vicinity of the detour 
in the westbound traffic lane a short time after the acci- 
dent. However, it does noti appear that sand was spread 
back 600 to  800 feet to the west where claimant’s truck 
went out of control. Even so, there is sufficient evidence 
of the operation of the truck a t  an excessive speed in an 
attempt to  make a passing in the vicinity of the detour. 

The burden is upon claimants to  prove their claims 
by a preponderance or  greater weight of the evidence: 
First, freedom from contributory negligence, in that they 
did nothing to contribute to the accident resulting in 
damage; Second, the negligence of respondent, or re- 
spondent’s agents, which was the proximate cause of the 
accident; and, Third, damages. 

From the evidence in this case, we find claimants 
liave not sustained the burden of proof as to  the sole 
proximate cause. We believe that it was the speed of the 
truck, coupled with the dampness, which settles on pave- 
ments early in the morning, and not the maintenance of 
the detour, which was the proximate cause of the accident. 

If Mrs. Bloom had not been familiar with all of the 
surrounding circumstances of the repair work and detour, 
and had not been over this road before, and, if the travel- 
ing public had not been warned of the construction work 
and the detour by adequate markings, a different question 
would have been presented. I I 
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It is, therefore, the opinion of this Court that the 
claims of Anna.L. Bloom and Charles M. Bloom, indi- 
vidually, and for  the use of the Hawkeye Security In- 
surance Company, should be denied. 

(No. 4 7 1 d C l a i m  denied.) 

JOHN LILLEY, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed August 16, 1957. 

JAMES S. DIXON, Attorney f o r  Claimant. 
LATHAM CASTLE, Attorney General ; C. ARTHUR 

NEBEL, Assistant Attorney General, f o r  Respondent. 

HIGHWAYS-operation of snowplow. Evidence failed to show that re- 
spondent was negligent in its operation of snowplow. 

NEGLIGENCE-burdeft of proof. Where evidence showed that claimant 
was driving his automobile about 20 miles an hour when the visibility was 
zero, he did not maintain the burden of proof, which would entitle him to 
an award. 

FEARER, J. 
Claimant, John Lilley, filed his complaint for per- 

sonal injuries, property damage, and the subrogation of 
Emmco Insurance Company with the Clerk of this Court 
on March 15,1956. 

The record consists of the following: 

Complaint. 
Departmental Report. 
Briefs and arguments of claimant and respondent. 
Report of Commissioner. 

No answer having been filed by respondent, under 
the Rules of this Court a general traverse or denial of the 
facts set forth in the complaint shall be considered as 
filed. (Rule 11.) 

At the hearing before the Commissioner, exhibit 
NO. 1 was considered and admitted into evidence as a 



587 

joint exhibit. The exhibit was a drawing showing the 
location and elevation of Route No. 87 in Woodford 
County, Illinois, a t  the place where the accident occurred. 

Under Rule 16 of this Court, the Report of the 
Division of Highways (page 1) was admitted in evidence, 
and stipulated to as being a true and correct statement of 
facts, which, in substance, sets forth weather conditions, 
location of the accident, with a designation of the station, 
as shown on the joint exhibit No. 1. 

At or about 8:OO A.M. on March 22, 1955, claimant; 
mas the owner of a 1951 Chevrolet, which he was driving 
on said highway in a southerly direction, traveling in the 
southbound traffic lane. On the evening before it had 
snowed very hard, and on the morning of the accident 
the snow was blowing causing drifts to form on the high- 
way, and it was blowing so hard that visibility was prac- 
tically zero. The accident in question occurred about 3?42 
miles south of the Village of Spring Bay, and 1/4 of a 
mile south of Bluff View School in Woodford County. 

Claimant was traveling to  his employment in East 
Peoria, Illinois from his home in Spring Bay. The high- 
way not only was covered with snow, but was very slick; 
his speed was approximately fifteen to twenty miles per 
hour, and he was traveling with his headlights burning. 

On the morning in question, respondent had in its 
employ three maintenance men, who were patrolling State 
Route No. 87 between East Peoria, Illinois and the 
Village of Spring Bay. They were Leslie W. Allen, John 
Garber and Paul Zelch. Just  prior to the accident they 
mere plowing snow with a State Highway truck loaded 
with cinders, and had a snowplow in front. They were 
plowing snow, and placing cinders on the highway. The? 
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had traveled up an incline, and, when they reached the 
top, noticed several cars stuck in the snow on the highway. 

Respondent’s witnesses testified that, when the truck 
left Spring Bay that morning, the lights on the truck con- 
sisted of headlights, a blue blinker. light on top of the cab, 
a tail light in the rear, and a large red light on the left 
hand corner of the box in front. 

When they were advised that there were cars stalled 
on the highway in the southbound traffic lane, they 
stopped their truck on the highway, and sent Mr. Garber 
to the north to  flag down traffic, and Mr. Zelcli and Mr. 
Allen went to  the south to  assist i n  clearing the highway, 
and aid drivers in getting their cars through the snow- 
bank. 

It was impossible to  pull over to  the side of the road, 
because at the top of the incline the banks were steep on 
the right hand side. Before leaving the truck, they set its 
brakes. When the truck was stopped on the highway, the 
lights referred to mere turned on and burning. 

After assisting the drivers of the stalled cars to  
the south, they went back to the truck. Mr. Garber had 
gone back by the school house, and was visiting with a 
Mr. Meadows, who testified for claimant. Mr. Garber 
had stopped Mr. Meadows, who said that he could see 
about two or  three car lengths ahead, when traffic ap- 
proached from the south traveling north on the opposite 
side of the highway. Mr. Garber advised Mr. Meadows 
that the road must be open, and he got into the car with 
Mr. Meadows, and rode up to his truck. 

There were no flares placed before or after the state 
truck. It does appear, however, that there were lights on 
the state truck, and, if it had not been for the poor visi- 
bility caused by the blowing of snow across the highway, 
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the truck would have been visible to oncoming traffic 
traveling in the same direction. 

It appears from the record that, a t  the time of the 
accident, there were still a few cars stalled to the south of 
the state truck. 

Claimant approached at a speed of approximately 
fifteen to  twenty miles per hour. He testified that he could 
not see the truck standing on the highway. However, his 
witness, Mr. Meadows, testified that he could see the truck 
standing on the highway. He also could see cars approach- 
ing with lights on. When asked whether or  not the truck 
had any lights burning, he testified that he did not know. 
Claimant testified that he never saw the truck at all. 

Claimant’s car ran into the truck, which caused it to 
run forward some eleven feet. 

There was testimony that the automobile was a total 
wreck, and could not be repaired. Emmco Insurance 
Company was subrogated to the rights of claimant in the 
amount of $700.00. The car was salvaged for $132.50, 
leaving a net loss to  Emmco Insurance Company of 
$567.50. Claimant’s deductible was in the amount of 
$50.00. 

The Bill of Particulars attached to  the complaint 
sets forth doctor, hospital and ambulance bills in the sum 
of $124.00. There is testimony as to  the personal injuries 
of claimant, for which claim is filed in the amount of 
$7,500.00. 

In  reading the record in this case, we are of the 
opinion that claimant has not maintained the burden of 
proof required, as there is no question but what the 
weather conditions and visibility were extremely poor. 
Claimant traveled into this area knowing the conditions 
at  a speed of fifteen to  twenty miles per hour. We are I I 
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cognizant of the fact that under normal conditions this 
would be a slow speed. However, under the facts in this 
case, we would consider the speed to  be excessive in view 
of claimant’s testimony that visibility was zero. 

In  the ease of Dirksmeyer vs. Barnes, 2 Ill. App. 
(2d) 496, at  page 506, the court, in quoting from the case 
of Hicks vs. Swift 09 Co., 285 Ill. App. 1, had this to say: 

“The reasonableness of the speed of appellant’s c?r is not to be deter- 
mined by the fact that he was driving at  his usual speed, but is to be deter- 
mined by the jury in the light of all the fach; and circumstances in the case. 
The existence of a sudden emergency or imminent peril does not excuse the 
driver of the vehicle from using that degree of care and caution, which an 
ordinary prudent and careful person would have exercised under the like 
facts, circumstances and emergency, and whether such degree of care and cau- 
tion was so exercised was for the jury to determine.” 

As to the negligence of respondent, we are taking 
into consideration the hazardous condition of the high- 
way, and the duty of the state maintenance men to clear 
the highway and render it safe for travel by the public. 
Because of the fact that many cars were stalled, and the 
traffic lane in which the truck was parked and in which 
claimant was traveling was blocked, and only one lane of 
t r d c  was open at the time of the accident, it was the 
duty of respondent’s agents to clear the highway, which 
they were attempting t o  do at the time. They did station 
a man to the north of the truck, who, at the time of the 
accident in question, was standing to the west of the 
state truck. 

We are also taking into consideration the fact that 
claimant did not see the truck, and did not testify that 
there were no lights burning on the truck, as testified to 
by respondent’s agents. Claimant’s only other witness as 
to the occurrence did not testify that there were no lights 
burning on the truck, stating that “he did not know”. 
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(Nos. 4569,4570,4578,4579,4584,4586,4600,4604,4644, 
471 3-Consolidated-Claimants awarded $65,690.17.) 

SCHUTTE AND KOERTING COMPANY, A CORPORATION; BEAUMONT- 
BIRCH COMPANY, A CORPORATION; SINGH COMPANY, A CORPORA- 
TION; GEORGE WILLY HARDWARE; JOSEPH CRONIN, d/b/a CRONIN 

ELECTRIC COMPANY; ROOTS-CONNERSVILLE BLOWER DIVISION OF 

DRESSER INDUSTRIES, INC., A PHILADELPHIA CORPORATION; CRANE 
COMPANY, A CORPORATION; MINNEAPOLIS-HONEYWELL REGULATOR 

COMPANY, A FOREIGN CORPORATION AUTHORIZED TO DO BUSINESS 
IN ILLINOIS; FARRIS ENGINEERING CORPORATION, A CORPORATION 

OF THE STATE OF NEW JERSEY; BRADLEY SUPPLY Co., A CORPORA- 
TION, Claimants, vs. STATE OF ILLINOIS, Respondent. 

I 

, 

It is apparent from the record also that an emer- 
gency was created by the stalled cars, and the record is 
silent, except as to respondent’s testimony, that the truck 
could not be parked on the shoulder on the west side of 
said highway, due to the steep embankment and the 
snow thereon. 

As to the placing of flares aJong the highway, in con- 
sidering the fact that claimant did not see the truck or 
any lights, certainly he would not have seen flares burn- 
ing. These men were busy at the time in trying to  warn 
traffic, and to  remove stalled cars. We are of the opinion 
that it was not the negligence of respondent’s agents in 
failing to place ‘flares along the highway, if they had 
time to  do so, which was the proximate cause of the 
accident in question. 

It is the order of this Court that claimant’s claim for  
his personal injuries, and the deductible portion of his 
policy in the amount of $50.00, and also the subrogation of 
Emmco Insurance Company, whose claim was presented 
by claimant, be, and they are hereby denied. 
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Opinion filed September 20, 1957. 

RAPPAPORT, CLORFENE AND RAPPAFORT ; WINSTON, 
STRAWN, SMITH AND PATTERSON; FELIX M. BUOSCIO; 
ENSEL, MARTIN, JONES AND RLANCHARD ; MUSGRAVE, 
EWINS, PRICE AND Norz AND JOHN H. HANSON; BLUM, 
JACOBSON AND SHKOLER; BROOKS AND GRADY; AND DAVID 

M. RAVIN, Attorneys f o r  Claimants. 
LATHAM CASTLE, Attorney General ; MARION ,G. 

TIERNAN AND BERNARD GENIS, Assistant Attorneys Gen- 
eral for  Respondent. 

STATE OFFICERS AND AGENTS-status. Evidence showed that Dr. Singh 
and the Singh Company were agents of the Coal Products Commission, and 
not individual contractors. 

CONTRACTS-interpretation. The courts of this state give great weight 
to the interpretation placed on a contract by the parties themselves. 

SAME--limitations. A state agency cannot contract in excess of its appm 
priation unless expressly authorized by law. Chap. 127, Sec. 166, 111. 
Rev. Stats. 

SAME-same. Every claim or contract, if not within the amount of the 
appropriation already made, is void. 

SAME-validity. Evidence showed that at various times amounts of 
money were on hand when contracts were awarded, thereby allowing claimants 
to recover. 

SAME-same. Evidence showed that portions of the contracts were let 
when appropriations were exhausted, and claims based on these contracts will 
be denied. 

SAME-Zegislative direction. If legislature meant to specify damages by 
the purchase of assets through claims to be awarded by this Court, it would 
have stated such intention in plain language. 

SAME-same. Court will not presume that legislature intentionally disre- 
garded, and directed it to disregard the provisionu of the Constitution of the 
State of Illinois. 

SAME-quantum meruit. Where contract is prohibited by law, there 
can be no recovery on a quantum meruit basis. 

SAME-notice of hitation. Whoever deals with a municipality does so 
with notice of the limitations on it or its agent’s powers. 

JURISDICTION-COU~ of CZaims. Court of Claims cannot disregard the 
Constitution and laws of the State of Illinois, nor restrict or extend the 
power of the legislature to pay claims against the state. 

PER CURIAM. 
These consolidated cases, known and referred to as 

the Coal Products cases, all involve claims for  compen- 
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sation against the State of Illinois, growing out of the 
rendering of various services and furnishing of ma- 
terials at the experimental Pilot Plant, which was con- 
structed and operated at the instigation of the Illinois 
Coal Products Commission. The claims are alleged to 
total approximately $210,000.00. 

At the outset, let us say that this consolidated case 
involves a voluminous transcript of testimony, together 
with innumerable exhibits, and is replete with legal and 
constitutional questions of fundamental and far reaching 
import. 

The result, which we have arrived at  after untold 
hours of consideration, represents our best judgment 
from the standpoint of the rights of the claimants on 
the one hand, and the people) of the State of Illinois on 
the other within the Constitution and laws of the State 
of Illinois. 

The Illinois Coal Products Commission, a temporary 
non-departmental legislative commission, was first 
created by the General Assembly in the year 1943. The 
total sum of $35,000.00 was appropriated to the Com- 
mittee f o r  the purpose of carrying out a demonstration 
test program f o r  the investigation of and experimenta- 
tion with Illinois coal products. In  each of the years of 
1945, 1947, 1949 and 1951, the Commission was created 
by an identical act of the General Assembly, and in each 
act a certain specified sum was appropriated for the 
identical purposes expressed in the 1943 act. Each of 
these biennial appropriations marked the extent of the 
Commission’s power to expend funds during the particu- 
lar biennium, with the exception of the 1949-1951 bien- 
nium, when a deficiency appropriation was also enacted 
by the 67th General Assembly, and approved June 4, 
1951. 
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On December 1, 1949, the Illinois Coal Products 
Commission, through its Chairman, Senator Roland V. 
Libonati, and the claimant, Singh Company and Dr. 
Alamjit D. Singh, executed a doclment entitled, “Agree- 
ment Between Dr. Alamjit D. Singh, As Chemical Engi- 
neer, and The Singh Company With The Coal Products 
Commission’ ,. 

It was admitted into evidence as claimant’s exhibit 
No. 1, and reads as follows: 

“THIS AGREEMENT made and entered into this 1st day of December, 
1949 between the SINCH COMPANY, a corporation duly organized under 
the laws of the State of Illinois and having its principal &ice and place of 
business in the City of Chicago, County of Cook in said State, hereinafter 
referred to as the ‘COMPANY’ and the ILLINOIS COAL PRODUCTS 
COMMISSION, a Commission created by the General Assembly of the 
State of Illinois pursuant to Senate Bill 493, entitled ‘An Act Creating a 
Commission to Carry Out a Demonstration Test Program for the Investiga- 
tion of and Experimentation with Illinois Coal Products and Making an 
Appropriation Therefor’, (Approved June 30, 1949), hereinafter referred to 
as the ‘COMMISSION’, 

WITNESSETH THAT: 
WHEREAS, the Commission IS desirous of initiating and completing the 

program for coal demonstration tests provided for under said Act, and is 
further desirous of encouraging individual companies to co-operate with and 
continue said program; and 

WHEREAS, the Commission, in the conduct of such program, is empow- 
ered under said Act, to employ such assistance and assistants as may be nec- 
essary, including a commercial research laboratory, and the SINGH COM- 
PANY is organized to operate such a commercial laboratory, and the Com- 
mission is of the opinion that the employment of the SINGH COMPANY, 
including the services of DR. ALAMJIT D. SINGH would be of great ad- 
vantage to the accomplishment and success of said program; and 

WHEREAS, said Company, together with DR. ALAMJIT D. SINGH, are 
willing to undertake and to conduct such demonstration test program con- 
templated by said Act, under the terms and conditions thereof. 

WHEREAS, the Commission in its desire to undertake this study and 
have test experiments conducted for the purpose of improving the marketability 
of Illinois coal by a chemical treatment formula perfected by DR. ALAMJIT 
D. SINGH, and further desires to employ DR. ALAMJIT D. SINGH to op- 
erate, regulate and supervise a pilot plant as chemical engineer in order to 
undertake the study of Illinois coals and coal products for the purpose of 
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determining the commercial feasibility of making Illinois coals more available 
for industrial use. 

Now, THEREFORE, for and in consideration of the mutual convenants 
and agreements herein contained, I T  IS MUTUALLY AGREED by and be- 
tween the parties hereto as follows: 

The Company, with DR. ALAMJIT D. SINGH, whose peculiar 
talents lie in this field, having perfected a formula and process experimentally 
tested, shall, under the direction of the Commission and as part of carrying 
out the provisions of said Act of the General Assembly, conduct a demonstra- 
tion test program for the investigation of and experimentation with Illinois 
coal and coal products for the purpose of determining the commercial 
feasability of making Illinois coals more available for industrial and domestic 
use as a combustion agent and as a raw material, in view of its declining 
market for manufacturing and metallurgical purposes. 

2. In connection with said program, the Company through DR. 
ALAMJIT D. SINGH agrees to supervise the construction, installation and 
operation of such laboratory and other equipment as directed by the Com- 
mission at 117th and Ewing Avenue, Chicago, Illinois, as they may deem 
advisa bIe. 

The demonstration test program, herein provided for, shall terminate 
when the sum of $lOO,OOO.OO shall have been expended by the Commission 
in connection therewith, and in any event on or before the 30th day of June, 
1951; but, after the termination of said program herein provided, a future 
similar program may be conducted, or instituted, based upon the continued 
operation of the apparatus herein provided for, by such individuals or concerns 
desiring to participate by contribution or collateral services to the purposes of 
the program, and shall hereinafter collectively be referred to as the “PAR- 
TICIPANTS’, under the terms and provisions of a certain agreement of even 
date herewith made and entered into between the Company and said Par- 
ticipants; it being understood and agreed that all such apparatus, by gift or 
purchase, shall be and remain the property of the Commission, except the 
buildings loaned to the program. 

The Company shall retain all patent rights resulting from the work 
performed under this contract and the experiments connected therewith, but 
shall make available, without charge, non-assignable personal licenses to use 
in Illinois only any such patent rights to companies and individuals operating 
in the State of Illinois. 

The Commission as and for compensation to said Company for 
carrying on said program as herein set forth will pay to said Company on 
progress requisitions for said Company, and said Company will accept in full 
payment hereunder the following amounts: 

On or before the tenth day of each calendar month an amount 
equal to the total sum expended or committed to be expended by 
the Company for services rendered, materials, supplies and equip- 
ment, and in addition thereto proper charges for overhead, admin- 
istration and other reasonable charges incidental to conducting 

1. I 

3. 

4. 

5 .  

(a) 
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said work performed by said Company hereunder during the pre- 
ceding calendar month, (until said amount in the sum of 
$100,000.00 as appropriated under said Act is expended). 
On or before the 1st day of December, A. D. 1949, the SINGH 
COMPANY entered an agreement for the lease with option to 
purchase certain acreage located at 117th and Ewing Avenue, the 
same having been properly prepared by slag-fill for the erection 
of the buildings necessary to be used in conducting this experi- 
ment. Such expenses incidental thereto and taxes thereon shall be 
deemed an expense of the Commission. 

FURTHER WITNESSETH, that the Commission hereby hires and em- 
ploys DR. ALAMJIT D. SINGH and tha SINGH COMPANY, in accord- 
ance with the following added agreements: 

(b) 

The chemical engineer agrees: 
1. T o  make all preliminary plans, drawings and sketches for the 

placement of machinery. 
2. To cooperate with the Commission in procuring equipment, ma- 

terials, machinery, fuel products, etc., to be used in tests a t  the lowest pos- 
sible cost to the Commission either upon a lease, lend or cash basis for the 
duration of the experiments. 

3. T o  submit twelve (12) copies of a monthly report to be given 
the Commission on the progress of the work as might be necessary in con- 
nection with familiarizing interested citizens with the problem. 

The chemical engineer agrees to make such plant changes, as are 
required, and to prepare all detailed plans and submit the same to the Chair- 
man of the Commission for approval. 

5 .  T o  consult with the Commission or its Chairman on all costs arising 
from the operation of the plant or its maintenance. 

6. When operation is begun to place a competent and experienced 
person for inspecting all materials and work performed to represent the 
Commission. 

7. The chemical engineer will also prepare the monthly estimates of 
cost upon which the Commission must draw upon its funds. At least once 
each month during the active operating period, if required, or more often 
upon the request of the Commission to give all findings of tests necessary and 
in addition an inspection in order to determine whether the work performed 
and the equipment’s use meets with the purposes of the Commission’s 
existence. 

The personal services of DR. ALAMJIT D. SINGH are the essence of 
this contract. Upon his withdrawal, the Commission may cancel the contract 
agreements upon written notice to the SINCH COMPANY. 

The parties hereto may at any time cancel these Articles of Agreement 
by giving written notice for its termination within three ( 3 )  months of the 
date of the notice. 

IN WITNESS WHEREOF, the parties hereto have caused this Agree- 
ment to be duly executed by the duly authorized officers and representatives 
of said parties the day and year first above written.” 

4. 



597 

Dr. Singh, a chemical engineer, who later became 
president of the Singh Company, several years prior to 
the execution of this agreement had been requested by 
a previous Illinois Coal Products Commission to  pre- 
pare a report on a process fo r  improving the quality of 
Illinois soft coal, and making it more marketable. 

He advised the members of the Commission of the 
work then being conducted in this field by the Institute 
of Gas Technology, and described the process, which he 
had developed, known as the Singh Process. 

The Coal Products Commission, after considering 
this report, entered into a contract with the Institute 
of Gas Technology for further work on the Singh Process 
in October, 1944. At that time, Dr. Singh was supervisor 
of The Coal and Gasification Division of the Institute of 
Gas Technology, which was affiliated with the Illinois 
Institute of -Technology. 

In 1947, Dr. Singh left the Institute, and formed 
the Singh Company, An Illinois Corporation. I n  August 
of 1948, the Illinois Coal Products Commission requested 
Dr. Singh to draw up tentative plans fo r  a pilot plant, 
together with a cost estimate. This contact between Dr. 
Singh and the Commission eventually culminated in the 
agreement heretofore referred t o  in December, 1949. 

The term of this contract extended throughout the 
1949-1951 biennium, and during this period the principal 
activities of Dr. Singh and the Singh Company was in 
the designing and constructing of the pilot plant, a 
photograph of which was introduced as an exhibit by 
claimant, Singh Company. 

Two of the claimants in this consolidated case, 
namely, Minneapolis-Honeywell Regulator Company, a 
Foreign Corporation, and the Beaumont-Birch Company, 
a Corporation, contend that they entered into an agree- I I 
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ment through Dr. Singh, President of the Singh Com- 
pany, to furnish certain materials during the 1949-1951 
biennium; that such materials were delivered and ac- 
cepted by Dr. Singh on behalf of and as an agent of the 
Coal Products Commission, and that their respective 
statements were never paid. 

Minneapolis-Honeywell Regulator Company’s claim 
is founded upon two written exhibits, exhibit No. 1 is 
a letter,’ dated April 13, 1951, signed by Dr. Singh, 
accepting a Minneapolis-Honeywell quotation in the 
amount of $20,971.05 for certain instruments, panel 
mounted equipment, locally mounted equipment, panel- 
board with instruments mounted and control valves to 
be delivered to  the Singh Company at the pilot plant 
location on o r  before September 1, 1951. 

Exhibit No. 2 is a like letter, dated May 21, 1951, 
signed by Dr. Singh accepting a Minneapoli’s-Honeywell 
quotation in the amount of $1,206.28 f o r  certain thermo- 
couple assemblies to be delivered to Singh Company at  
the pilot plant location on o r  before September 1, 1951. 

Both of these letters contained the direction that 
they should be invoiced to the Illinois Coal Products 
Commission in care of Singh Company. 

The evidence offered at the hearing established that 
these materials were delivered by Minneapolis-Honey- 
well, accepted by Dr. Singh, utilized in the construction 
of the pilot plant, and were satiisfactory in all respects. 
It further appeared from the testimony of Dr. Singh 
that bids were solicited from five other companies prior 
to  the acceptance of the Minneapolis-Honeywell bid. 

A portion of this material was not delivered until 
after September 1, 1951. This time requirement, how- 
ever, appears to have been extended by agreement of 
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the parties. Respondent made no attempt to  dispute the 
fact that these materials were furnished in accordance 
with the agreement. Minneapolis-Honeywell contends 
that the Singh Company and Dr. Singh were acting as 
agents of the Illinois Coal Products Co1I111zission, and 
that, therefore, the contract was binding on the Com- 
mission. The respondent, however, contended during the 
hearings that the amount claimed for these materials, 
o r  at least the greater portion thereof, in the sum of 
$20,976.05, was paid by a state warrant issued by the 
Auditor of Public Accounts t o  the Singh Company on 
the Singh Company’s invoice of July, 1951 to the Coal 
Products Commission as “monies expended or  committed 
to  be expended by the Singh Company for materials, 
etc.,’, and that, therefore, the State of Illinois has paid 
this obligation, and owes Minneapolis-Honeywell nothing. 

Minneapolis-Honeywell, in answer to  respondent’s 
position, contends that, even though such sum was dis- 
bursed to the Singh Company by a state warrant, such 
a payment represents payment of that sum by the State 
of Illinois to the agent of the Coal Products Commission, 
and, therefore, should not be held to bar the claim of 
Minneapolis-Honeywell, which company has received no 
payment in any amount. 

Dr. Singh’s explanation of this situation was that 
such amount was included on the Singh Company’s in- 
voice to the Coal Products Commission, but that it was 
understood that Minneapolis-Honeywell should receive 
no payment until the equipment was delivered, even 
though the contract f o r  the material had been entered 
into, and was binding. 

He further testified that the money so received by 
the Singh Company on its invoice of July, 1951 to  the I I 
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Commission was expended in the payment of obligations 
of the Coal Products Commission to other creditors and 
employees. 

Counsel for the Singh Company acknowledge in 
their brief that the Singh Company received $20,971.05 
invoiced by it on the Minneapolis-Honeywell order, and 
recognizes that respondent has a set-off in that amount 
against the Singh Company claim. Singh Company also 
confirms that Minneapolis-Honeywell has not received 
payment, and that its claim is proper. 

This then simply resolves itself to one question, 
namely, was the Singh Compaiiy (and Dr. Singh) the 
agent of the Illinois Coal Products Commission, or was 
the Singh Company and Dr. Singh independent con- 
tractors? If the relationship was that of principal and 
agent, then, of course, the payment to the Singh Company 
of the major portion of the Minneapolis-Honeywell in- 
voice would in no way bar Minneapolis-Honeywell in its 
claim. On the other hand, if the relationship between the 
Coal Products Commission and Dr. Singh and the Singh 
Company was that of independent contractor, then the 
obligation of respondent was satisfied by payment to 
the Singh Company, and Minnea polis-Honeywell ’s cause 
of action would lie against the Singh Company instead 
of the State of Illinois. 

This then involves a construction of the 1949 con- 
tract between the Commission and Dr. Singh and the 
Singh Company. I n  construing this contract, we must 
look to  the activities of the parties thereto, as well as 
the bare terms thereof, and will give weight to the in- 
terpretation that the parties t o  the contract have made 
with respect to its terms. 

As we stated in J .  I .  Shnmons Cornpasy, Inc., vs. 
State of Illinois, 21 C.C.R. 503 at 516: “The courts of 
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this state have held that the interpretation of a contract 
made by the parties themselves will be given great 
weight ”. 

First, it appears from the terms of the contract that 
the Commission did not place the complete control and 
responsibility into the hands of Dr. Singh o r  the Singh 
Company to build the pilot plant. It provided in para- 
graph 2 that “the Singh Company through Dr. Singh 
agrees to  supervise the construction, installation and 
operation of such laboratory and other equipment as 
directed by t h e  Commission. at 117th and Ewing Avenue, 
Chicago, Illinois, as they may deem advisable”. It thus 
appears from the terms of the contract that the Com- 
mission would exercise the ultimate control of building 
the pilot plant. The evidence established that the Com- 
mission contracted directly with the Cronin Electric 
Company to provide the electrical work, and with the 
Illinois Concrete Construction Company to  supply the 
necessary concrete work and material. 

Secondly, there was no contract price agreed upon 
for the completed pilot plant. It appears from the testi- 
mony that this was an experimental type plant, which 
was not susceptible of being thus subject to  a bid for a 
finished structure, but required considerable flexibility 
in the construction thereof. 

Thirdly, the method of payment f o r  the materials 
purchased was provided in paragraph 5 of the contract, 
being that the Singh Company would be compensated 
each month in an amount equal to the total sum ex- 
pended, o r  committed to  be expended, by the company 
f o r  services rendered, materials, supplies and equipment. 

Fourth, the materials were to be procured by Dr. 
Singh, who agreed “ t o  cooperate  with t h e  Cornrnissior~ I I 
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in procuring equipment, materials, machinery, fuel 
products, etc., at  the lowest possible cost to the Com- 
mission”; and was to make “such plant changes as are 
required, to prepare all detailed plans, and submit same 
to the Chairman of the Commission fo r  approvad”; and 
to “consult with the Commission or its Chairman” on 
all costs arising from the operation of the plant or its 
maintenance. He was to place a competent and experi- 
enced person for the purpose of inspecting all materials 
and worked performed, and to represent the Commission; 
he was likewise to  prepare monthly estimates of cost 
“upon which the Commission must draw upon its funds”, 
and to perform inspections “in order to determine 
whether the work performed and equipment use meets 
with the purposes of the Commission’s existence ”. 

Fifth, the essence of the contract was the personal 
services of Dr. Singh, and that the Commission might 
caticel the agreement with Singh Company in the event 
of Dr. Singh’s withdrawal. 

Sixth, the contract was to  terminate “when the sum 
of $100,000.00 shall have been expended”. This provi- 
sion, of course, was of absolute necessity in view of the 
fact that the Commission’s own power to expend funds 
was limited to the amount of the 1949 appropriation, 
which was the sum of $100,000.00. 

It is, therefore, apparent to us that Dr. Singh and 
the Singh Company were agents of the Coal Products 
Commission and not independent contractors. An addi- 
tional element, which indicates a general recognition by 
the parties of this fact, is the very manner in which the 
numerous suppliers of materials invoiced their respective 
items. In  each instance they were directed to the Illinois 
Coal Products Commissibn in care of the Singh Com- 
PanY. 
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Over the period of time that the operation was in 
effect, this method of invoicing was acquiesced in by 
the Commission. Although this is not controlling on the 
question, it is a, strong factor in its determination, and 
indicates the intention of the parties. 

This problem of distinguishing between the relation- 
ship of independent contractor and principal and agent 
has long been a difficult one. No single factor of this 
relationship is determinative. The right of control, which 
one has over another, who is performing services fo r  
him, is, in many instances, the determinative factor. 

Here, the right of control, which the Commission 
had over the entire project in all of its aspects, was 
definite and certain. 

We, therefore, hold that the Singh Company and 
Dr. Singh were the agents of the Illinois Coal Products 
Commission, and had the authority to  bind the Commis- 
sion in purchasing the materials for the pilot plant if,  
and only if, the Commission had the power and authority 
to  make the purchases at that time. 

With respect to  this question, it is fundamental that 
all governmental agencies, departments and commissions 
are strictly circumscribed in their powers and authorities 
by the Constitution and statutes of the State of Illinois. 

Chap. 127, See. 166 of the Ill. Rev. Stats., (1955 State 
Bar Association Edition) , provides as follows : 

“ 5  166. Indebtedness exceeding appropriation prohibited. 
No officers, institution, department, board or commission shall contract 

any indebtedness on behalf of the state, nor assume to bind the state in an 
amount in excess of the money appropriated, unless expressly authorized by 
law. 1919, June 10, Laws 1919, p. 946, $30.” 

In  the case of Fergus vs. Brady, 277 Ill. 272 at pages 
279 and 280, the Supreme Court stated: 
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“By the Criminal Code the making of a contract in excess of the amount 
of an appropriation subjects the offender to a fine not exceeding $10,000 and 
removal from his office, trust or employment. No.right whatever can grow out 
of the commission of a crime and by the plain language of the Constitution 
every claim or contract is utterly void if not within the amount o f  appropria- 
tion already made, unless there is express authority of law for the creation of 
the debt or claim or the making of the contract. . . . An express authority is 
one given in direct terms, definitely and explicity, and not left to inference or 
to implication, as distinguished from authority, which is general, implied or 
not directly stated or given. An example of such express authority is found in 
one of the deficiency appropriations to the Southern Illinois Penitentiary, 
which had been paid, and serves only as an illustration. The authorities in 
control of the penitentiary are required by law to receive, feed, clothe and 
guard prisoners convicted of crime and placed in their care, involving the 
expenditure of money, which may vary on account of the cost .Of clothing, 
food and labor beyond the control of the authorities, and which could not 
be accurately estimated in advance for that reason, or by determining the exact 
number of inmates. To extend the meaning of the constitutional requirement 
that there shall be express authority of law for the creation of a debt or the 
making of an agreement or contract in excctss of an appropriation for the 
purpose beyond the meaning we have given to it would destroy and nullify the 
provisions of the Constitution.” 

I n  Coleman Oil Coriapmy vs. Sta te  of Illinois, 10 
C.C.R. 323, the recognized rule regarding the allowance 
of contractual claims is set forth: 

“We have held in numerous cases that, where supplies have been fur- 
nished to the state on the order or request of an official authorized to pur- 
chase the same, and a bill therefor has been submitted within a reasonable 
time, but the same has not been approved and vouchered for payment before 
the lapse of the appropriation from which it is payable, without any,fault or 
neglect on the part of the claimant, an award for the reasonable value of 
such supplies will be made, where at the time of the Purchase thereof, there 
were sufficient funds remaining unexpended in the proper appropriation to pay  
for the same.” 

Therefore, it must appear that, at  the time the ma- 
terials furnished by the Minneapolis-Honeywell Regu- 
lator Company were contracted for, there were then un- 
expended funds in the appropriation covering the 1949- 
1951 biennium. 

As we have heretofore stated, there had been appro- 
priated in 1949 the sum of $100,000.00 to be expended by 
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the Coal Products Commission in that biennium. Subse- 
quently, in 1951, an additional $88,000.00 was provided 
by a deficiency appropriation. 

Apparently, sufficient funds were available at the 
time the contract was entered into with Minneapolis- 
Honeywell. The Singh Company had invoiced the Com- 
mission for $20,971.05 of the amount contracted, and had 
received a state warrant covering that amount. Respond- 
ent made no attempt to establish that the funds were de- 
pleted when the contract was made f o r  the balance of 
the materials. I f  such was the case, respondent could 
have easily brought such fact to  our attention. Not hav- 
ing done so, we assume that there were sufficient funds 
available for such purpose at  that time. 

Minneapolis-Honeywell vouchers were submitted at 
the various times the equipment was delivered. It, there- 
fore, appears that the claims of the Minneapolis-Honey- 
well Regulator Company should be allowed in the amount 
of $22,177.33. 

The claim of the Beaumont-Birch Company is based 
on claimant’s exhibit No. 1, which was a letter signed 
by Dr. Singh, dated January 8, 1951, accepting the 
Beaumont-Birch Company’s quotation of $2,000.00 f o r  a 
vibro automatic weighing scale. This company was also 
directed to  invoice the Illinois Coal Products Commis- 
sion. Dr. Singh testified that this scale was received 
at the pilot plant location, was placed in use, and that 
bids were solicited from other firms prior to  the accept- 
ance of the Beaumont-Birch Company’s bid. 

The Singh Company billed the Coal Products Com- 
mission fo r  the amount of $2,000.00 in their invoice of 
February 10, 1951, and received payment by state 
warrant. Beaumont-Birch, however, was never paid for 
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the reasons stated regarding the claim of Minneapolis- 
Honeywell. The Singh Company in its brief also acknowl- 
edges that the claim should be paid to  the Beaumont- 
Birch Company, and that respondent, State of Illinois, 
should have a set-off against the Singh Company claim 
in the amount of $2,000.00. 

Obviously, there were sufficient funds available in 
the appropriation applying to the 1949-1951 biennium 
when the indebtedness was contracted, inasmuch as the 
Singh Company was paid on their billing, which included 
this amount. 

Therefore, the Beaumont-Birch Company’s claim in 
the amount of $2,000.00 should be allowed. 

The other claims involved in this consolidated case 
all arose after the expiration of the 1949-1951 biennium, 
and, therefore, it is necessary to  consider the question 
as to what authority the Illinois Coal Products Commis- 
sion and Dr. Singh and the Singh Company had at  the 
respective times the materials and services were con- 
tracted for or furnished. 

The claimants contend that the 1949 contract was 
extended verbally, and that the operation and construc- 
tion of the pilot plant continued under the same pro- 
cedure as it had during the previous biennium. Respond- 
ent contends that the oral extension of the 1949 contract 
is null and void. It is respondent’s position that public 
policy does not permit individual members of a board to 
act without authority from such board itself acting at  
a regular o r  special meeting. 

The record reflects that, on June 30, 1951, an enact- 
ment of the General Assembly was approved by the 
Governor, which enactment was identical to  the 1949 
enactment, and provided as follows : 
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“An Act creating a commission to carry out a demonstration test pro- 
gram for the investigation of and experimentation with Illinois coal products, 
and making an appropriation therefor. 

Be it enacted by the People of the State of Illinois, represented in the 
General Assembly: 

Section 1. There is created a commission consisting of two members of 
the Senate to be appointed by the President pro tempore thereof, two mem- 
bers of the House of Representatives to be appointed by the Speaker thereof, 
four members to be appointed by the Governor, two of whom shall have had 
experience in the development and production of coal. The commission shall 
conduct a demonstration test program for the investigation and experimenta- 
tion with Illinois coal and coal products for the purpose of determining the 
commercial feasibility of methods having commercial possib 
In the conduct of such program, the commission may employ such assistance 
and as‘sistants as may be necessary, including commercial research laboratories, 
to construct experimental ovens and to conduct tests with Illinois coal. The 
State Geological Survey shall cooperate with the commission, and may, from 
time to time, give advice upon the commission’s work and the tests herein 
authorized. The members of the commission shall receive only their actual 
and necessary expenses. The commission shall report the results of the work 
herein authorized, together with its findings and recommendations, to the 
Sixty-Eighth General Assembly. 

$ 2. The sum of $115,000, or so much thereof as may be necessary, is 
appropriated to the commission herein created, for the administration of this 
Act, as follows: 
For all expenses incident to the construction, installation and opera- 

tion of experimental ovens and accessory equipment, salaries 
and wages ......................................................................................... $ 100,000 

For travel and other expenses of the commission ............................... 15,000 

It also appears from the record that the Singh Com- 
pany, on August 10, 1951, wrote a letter to  the Illinois 
Coal Products Commission, addressed to the Chairman 
of the Commission, Senator Roland V. Libonati, confirm- 
ing a verbal direction of the Chairman to continue the 
work on the pilot plant, and requesting that the contract 
be extended and renewed. 

Senator Libonati testified that he considered the 
1949 contract orally extended, and that he told Dr. Singli 
“to continue his work, and that the terms of the agree- 
ment were the same as those set forth in the 1949 con- 
tract , ,. He further testified on cross-examination by re- 
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spondent that “We extended the contract with Singh 
Company from the original contract ”. 

Dr. Singh also, on August 10’ 1951, submitted a 
budget estimate in writing to  the Commission. 

No evidence was ofered by respondent rebutting this 
testimony, nor did respondent make any attempt to  estab- 
lish that the oral extension so testified to  was not the 
action of the Commission. The records of the Commission 
are in the control of the State of Illinois, and, if the con- 
tents thereof supported respondent’s contention that 
the extension was merely the action of the Chairman of 
the Commission, and that no action was taken by the 
Commission, as such, then certainly respondent could 
have easily established this defense. In the absence of 
any such evidence, we must presume that this action 
orally extending the 1949 contract was that of the Com- 
mission itself, since claimant’s testimony was at least 
prima facie evidence of such fact. 

Although the 1949 contract and the oral extension 
thereof leave much to be desired in many of its provi- 
sions, there is no question but that the Commission au- 
thorized the Singh Company to act as its agent in pro- 
curing the material and services necessary to  construct 
the pilot plant. 

There can be no doubt but what the Commission was 
authorized by the General Aseinbly to engage in this ac- 
tivity. The 1951 Act recreating the Commission provided: 
“ I n  the conduct of such program, the Commission may 
employ such assistance and assistants as may be neces- 
sary, including commercial research laboratories, to con- 
struct experimental ovens and to conduct tests with Illi- 
nois coal”. The Commission was limited, however, to the 
specific sum of $100,000.00 in carrying out this project 
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through the 1951-1953 biennium. Upon the expenditure or 
commitment of expenditure of such sum, the power and 
authority of the Coal Products Commission to incur finan- 
cial obligations immediately ceased. It, in no way, could 
bind the State of Illinois beyond the sum of $100,000.00 in 
such biennium. 

In order for any claimant in  this case to  recover, it 
is essential that each establish that, at  the time the ma- 
terials and services furnished mere contracted for, the 
Coal Products Commission had the power and authority 
to contract directly or through their agent for such ma- 
terials and services, and to  incur such an expense. 

There appears in the record of this case a certificate 
of the Auditor of Public Accounts showing the payments 
made from this appropriation. The appropriation, as of 
September 30, 1953, lapsed, showing a balance of $64.18. 
From the certificate of the Auditor, it is apparent that 
three vouchers, upon which state warrants were issued 
and charged against this appropriation, should have been 
charged against the previous appropriation covering the 
1949-1951 biennium. 

It is noted that voucher No. 2, warrant No. 845707, 
in the amount of $8,897.46, payable to the Singh Com- 
pany, covers statements of the Singh Company dated 
May 10, 1951 and July 10, 1951 for services rendered, 
and expenses incurred and committed to  be incurred 
during the periods of April 1, 1951 to  April 30, and from 
June 1 through June 30, 1951. 

Voucher No. 4, warrant No. 847293, in the amount of 
$29,864.83, payable to  tlie Cronin Electric Company, 
covers statements of the Cronin Electric Company for 
labor and materials. It appears from tlie Auclitor’a cer- 

~ 
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tificate that $4,320.00 of such amount was for  labor per- 
formed during the period of June 1,1951 to June 29,1951. 

Voucher No. 11, warrant No. t396136, in the amount of 
$41,532.86, payable to  the Singh Company, covers two 
statements of the Singh Company, one of which was dated 
June 5,1951 for serPices rendered, and expenses incurred 
and committed to be incurred for the period of May 1 
through May 31,1951, in the total amount of $22,609.23. 

It; therefore, appears that the total sum of $35,826.69 
was not chargeable against the $1 00,000.00 appropriation 
of the Coal Products Commission to be expended during 
the 1951-1953 biennium, regardless of the fact that the 
then Auditor charged them against that appropriation. 

See. 145, Chap. 127, Ill. Rev. Stats., (1951 State Bar 
Association Edition), provides in part as follows: “No 
warrant shall be issued by the Auditor of Public Ac- 
counts for the payment of money from the State Treasury 
without the presentation of itemized vouchers showing 
that the obligations have been incurred against such 
appropriation’ ’. 

In determining whether or not an appropriation is 
depleted, although the Auditor’s account will be con- 
sidered prima facie evidence of the status of the account, 
it will not be conclusive on the question, if it appears 
from the evidence that amounts were mistakenly charged 
against the appropriation. 

It follows that, to  the extent of $35,826.69, the issu- 
ance of the above described warrants did not deplete the 
1951-1953 biennial appropriation of the Illinois Coal 
Products Commission, and consequently did not restrict 
the power and authority of the Commission to expend 
that amount. 
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In determining the merits on the claims before us, it 
is necessary to examine each claim to  determine not only 
the amount and validity of the respective claim, but also, 
and equally essential, the date each became an obligation 
of the Coal Products Commission must likewise be deter- 
mined. It is obvious that the total amount of these claims 
greatly exceeds the amount of the appropriation. 

Therefore, the order in which these claims are estab- 
lished to have become obligations will determine those 
which are allowable, and those which are not. 

and collectively, and have found that the following claim- 
ants have established by a preponderance of the evidence 
the elements necessary to  a recovery. 

Schutte and Koerting Company, A Corporation, sold 
and delivered to the Illionis Coal Products Commission, 
through its agent Singh, on February 4, 1952, a certain 
cast iron Fume Scrubber for the sum of $148.00. This 
amount represents payment in full of this company’s 
claim. 

George Willy Hardware sold and delivered numerous 
items of hardware to  the Coal Products Commission, 
through its agent, the Singh Company, during the period 
from August 27, 1951 through December 5, 1951, the 
value of such materials, being $331.71. This claimant also 
furnished material of a like kind from September 8, 1952 
to December 15, 1952 in the amount of $95.20. A claim 
for those items cannot be allowed, inasmuch as the Com- 
mission had no power to contract such indebtedness at 
those times, since the appropriation was then completely 
exhausted. 

Crane Company, A Corporation, sold and delivered 
to the Illinois Coal Products Commission, through its 

We have examined these claims both individually * 

I 
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agent, the Singli Company, plumbing and heating supplies 
on various dates from November 2,1951 through Februaq- 
10, 1952 in the total sum of $3,416.84. Its claim in that 
amount should be allowed. 

This claimant also furnished material of like kind 
from April 7,1952 through September 22,1952. Claim for 
these items cannot be allowed, inasmuch as the Commis- 
sion had no power to contract such indebtedness at  those 
times, siiice the appropriation was then completely 
exhausted. 

Farris Engineering Corporation received a purchase 
order dated October 11,1951 from the Singh Company by 
which four safety relief valves were ordered for the Coal 
Products Commission to  be delivered to the pilot plant. 
The order was not for stock items, but required spe- 
cial work on the part of Farris. Three of these valves 
were completed and delivered to the Commission, the 
fourth being cancelled by the Sii~gh Company. The Com- 
mission became obligated to this claimant at the time 
these materials were ordered and work on the Eabrication 
of such articles commenced, which work was commenced 
soon after receipt of the order. At that time there were 
sufficient funds available in the appropriation to  cover 
such expenditures. The three valves were delivered as 
soon as they were completed, and a t  that time claimant 
invoiced the Coal Products Commission. The amount of 
this claim should be allowed in the sum of $774.35, which 
represents payment in full of this company’s claim. 

Joseph Cronin, doing business as the Croriin Electric 
Company, was employed by the Chairman of the Coal 
Products Commission directly. At the time of the hearing 
E. Croriin was deceased, having died subsequent to the 
filing of the claim. There has been filed in tliis Court a 
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certified copy of Letters of Administration issued to 
Luella C. Cronin as Administrator of the Estate of 
Joseph E. Cronin, deceased. She, as  such administrator, 
is considered to be the present claimant. 

The only witness testifying on behalf of claimant was 
Senator Roland V. Libonati. He testified that he, as 
Chairman of the Coal Products Commission, e m ~ l o y ~  d 
Joseph Cronin, doing business as thp Croiiin Electric 
Company, to do work a t  the pilot plant. He testiiied tha! 
the Commission generally supervised the constuuctiori oI’ 
the pilot plant building. He further testified that the bills 
for material, labor and services of the Cronin Electric 
Company were submitted to the Commission from time 
to time as the work was done. He further testified that 
Cronin worked directly under the Commission, although 
still subject to Dr. Singh’s orders. 

His testimony regarding the reason for his hiring 
Cronin directly was as follows: 

“Q. 
A. 

Mr. Cronin was not retained by Dr. Singh? 
No, he was not. Cronin was directly under the Commission. I will 
tell you why. Dr. Singh was building a plant. A plant of this type 
had never been built, and from day to day, Dr. Singh would direct 
the men on building the plant. From time to  time, he  would have 
some plans, but otherwise it was purely building a plant with the 
formula and understanding ha had as an engineer. 

I had to make arrangements with the different unions, as he under- 
stands, which he could not do, relative to this work. They were 
electricians, same of them worked as painters, some of them worked 
as machinists, and some of them worked as concrete men, as they 
were needed. There was not a full week’s work for electricians. 

W e  arranged with labor to hire those various trades, which they 
ordinarily have, in view of the fact that it was an experimental plant. 
O n  experimental plants, wages for electricians run seven and a half 
to eight dollars an hour. Cronin agreed to service the plant with men 
a t  five dollars and fifty cents an hour. Tha t  is why he was directly 
under the Commission. Of course, Dr. Singh gave him his orders as 
far as his work was concerned. 



61 4 

Q. 
A. Yes.” 

He further testified that the Commission checked his 
work from time to  time through men they had at  the 
plant. Two exhibits were offered into evidence. Claimant’s 
exhibit No. 1 was an invoice of the Cronin Electric Com- 
pany, bearing date of June 19,195:3, directed to  the Illinois 
Coal Products Commission. It reads as follows: 

But he was generally directly under your supervision and control? 

“Electrical wiring at Illinois Coal Products Commission Pilot Plant, 

Labor and material for the following months from November 14, 1951 

Fluorescent lighting over scale model density and fluidizing scale model. 
Flood lighting for fence and entrance to plant, 
Inter-communication system from panel board in building to entire plant 

Lighting over panel board. Installing low water level gauges, and cutouts 

Wiring electric furnace inside of builcling. 
Wiring thermacouples on scale model of electric furnace. 
Lowering control panel on electric coal weighing machine to ground level. 
Installing 110 volt outlet plugs for telephone sirens inside plant and aut- 

Wiring for pitch pump under scale model inside of plant. And removing 

Wiring power outlet plugs for electric strip heaters on entire scale model. 
Building and installing electric extensions on electric furnace for scale 

Wiring service oil burner and oil pump from cement block house to heat 

Wiring and installing fluorescent lighting over benches in building. 
General electrical maintenance on plant. 
And all other work, not electrical, ordered by Dr. Singh, but performed 

Labor from November 14, 1951 to December 31, 1 9 5 L  ..- $ 5,324.00 
Labor from January 4, 1952 to December 31, 1952 28,160.00 
Material from November 14, 1951 to December 31, 1952 ...- 7,030.47 

11701 South Ewing Avenue. 

to December 31, 1952. 

and buildings on outside. 

on 75 H.P. 440 volts compressor. 

side plant. 

same from outside of building. 

model. 

generator and superstructure. 

by us. 

Labor and Material ...__...___.__...___...~~... ._... __.....__....._..._.___ $40,5 14.47” 

Cronin’s exhibit No. 2, dated July 1, 1953, was a 
statement from the Cronin Electric Company to  the 
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Illinois Coal Products Commission, covering a period 
from January, 1953 to June, 1953. This exhibit reads 
as follows : 

“Electrical wiring at Coal Pilot Plant-117th and Ewing Ave., general 

Labor for month of January-I68 hours .._..____.....___._....~~~~~.~.~~.~~~. $ 924.00 
Labor for month of February-I60 hours ..----~...-..-.-....---.....----..-- 880.00 
Labor for month of March-176 hours ..______.._.______..____________________ 968.00 
Labor for month of April-I92 hours 1,056.00 
Labor for month of May-168 hours 924.00 
Labor for month of June-I76 hours 968.00 

maintenance of said plant as ordered by Dr. A. D. Singh. 

Labor and Material ____._..___.___________I________________---- $9,204.22 
All electrical materials stored in the two transfornier vault rooms. Inven- 

Total Labor and Materials $9,204.22” 
toried by Dr. A. D. Singh on July 8, 1953, and turned over to him. 

Senator Libonati testified that all of the items set 
forth on these bills had been approved by the Illinois Coal 
Products Commission. He stated that the bills were not 
paid “because of the fact that there never was any 
money”. He further testified that there were no items in 
dispute between Cronin and the Illinois Coal Products 
Commission. 

No one connected with the Cronin Electric Company 
testified to the details of the work or materials furnished. 
On the other hand, no witness on behalf of respondent 
testified regarding this claim. It is obvious from the only 
evidence before us that most of the work was per- 
formed, and the materials furnished after the appropria- 
tion account was completely exhausted. 

The item contained in exhibit No. 1, “Labor from 
November 14, 1951 to December 31, 1951” in the sum of 
$5,324.00, represents a statement of labor performed 
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within the period of time when the Commission had the 
power to incur such expense. 

It is impossible to ascertain from the other items 
contained on exhibits Nos. 1 and 2 how much of the labor 
and material charges mere incurred prior to the exhaust- 
ing of the appropriation. 

We will not engage in speculation on this question, 
and, therefore, recommend that the claim of the Cronin 
Electric Company be allowed in the sum of $5,324.00, 
and the rest of the claim denied. 

The Singh Company claim falls into three cate- 
gories : 

1. Claims fo r  labor, services and overhead of tlie 
Singh Company in the amount of $68,405.34. 

2. Claims of the Singh Company for funds expended 
in  payment of suppliers’ invoices in the amount of 
$18,413.64. 
. 3. Claims of some 49 suppliers, mho have given 
1,owers of attorney to  tlie Singh Company to process 
their claims. 

The 1949 contract, which we have heretofore held was 
extended to  include the 1951-1953 biennium, provided 
that the Singh Company could make proper cliarges for 
overhead, administration, and other charges incidental 
to  its work. 

Dr. Singlt testified that the charge for overhead was 
computed on the basis of 50% of the salaries of the men 
engaged in the work, and his salary of $833.00 per month. 
He stated that some of the Commission seemed to feel 
that it was an exorbitant charge. He then contacted C. C. 
DeLong, Bursar of the University of Illinois, and asked 
fo r  an opinion on the matter, inasmuch as the University 
was  carrying on research projects for the IT. S. Govern- 
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ment. He stated that Mr. DeLong wrote a letter, which 
indicated that the University charged the U. S. Govern- 
ment 50% for overhead. Respondent questioned the rea- 
sonableness of the overhead figure. 

We believe that the Singh Company has failed to 
bear its burden of proof by a preponderance of competent 
testimony as to what would be a fair and reasonable 
charge for the overhead in this particular situation. The 
letter, which Dr. Singh procured from Mr. DeLong, is 
not competent evidence of the fact, nor does it pertain 
to a similar situation. 

The Singh Company invoices submitted each month 
listed the labor services rendered, together with the 
charges for Dr. Singh’s salary during each month. The 
invoices also listed the materials and supplies, which tlie 
Singh Company purchased as agent for the Illinois Coal 
Products Commission. This latter item contained thow 
which Singh paid for, and those which were contracted 
for  but not paid by the Singh Company. 

I t  has been necessary for us to examine each item 
individually in order to determine which of them Siiigli 
should be reimbursed for, which of them were subjects 
of the other claimants heretofore considered, and which of 
them represent claims that the Singh Company is pre- 
senting under powers of attorney for the 49 odd claim- 
ants referred to in Count I1 of the Singh Company’s 
complaint. 

The evidence regarding the claims of the Singh Coni- 
pany, and those which the Singh Company is handling 
under powers of attorney was limited to the testi‘mony of 
Dr. Singh. No witness was called by respondent. 

We have concluded, after examining the testimony 
of Dr. Singh and the numerous exhibits, that the follow- 



ing claims presented by the Singyh Company should be 
allowed : 

The claim of the Singh Company, as attorney for the 
Richard H. West Company, should be allowed in the sum 
of $2,048.00. The Singh Company’s invoice of October 5, 
1951 established such claim for painting of the plant 
and buildings. 

The claim of the Singh Company, as attorney for the 
Western Piping and Supply Division of the Lummus 
Company, should be allowed in the sum of $1,219.54 for 
furnishing piping for processing vessels set forth in the 
Singh Company invoices of October 5, 1951 and Novem- 
ber 10,1951. 

The claim of the Singh Company, as attomey for 
Marshall Anderson d/b/a The Welding Shop, should be 
allowed in the sum of $397.25 for welding services set 
forth in the Singh invoices of October, November and 
December, 1951. 

The claim of the Singh Company, as attorney for the 
Henry Pratt Company, should be allowed in the sum of 
$1,066.00, as stated in the November 10, 1951 invoice of 
the Singh Company. 

The claim of the Singh Company, as attorney for the 
Grinnell Company, should be allowed in the sum of 
$901.02 for furnishing brackets, pipe, supplies, plugs, as 
shown in the Singh Company irivoiees of December 10, 
1951, January 10,1952 and February 10,1952. 

The claim of the Singh Company, as attorney for the 
American Boiler and Tank Company, A Corporation, 
should lje allowed in the sum of’ $369.59 for fabricating 
and installing spouts, as shown in the Singh Company 
invoice of January 10, 1952. 
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The claim of the Singh Company, as attorney for the 
Johnson Plumbing Supply Company, should be allowed 
in the sum of $819.20 for furnishing various items of 
plumbing equipment listed in the January 10 and Feb- 
ruary 10,1952 invoices of the Singh Company. 

The claim of the Singh Company, as attorney for the 
South Side Welding Supply Company, should be allowed 
in the sum of $93.12, as shown in the January 10, and 
February 10, 1952 invoices of the Singh Company. 

The claim of the Singh Company, as attorney for the 
Anderson Copper and Brass Company, should be allowed 
in the sum of $1,262.45 for supplying copper tubing, as 
shown in the January and February, 1952, invoices of the 
Singh Company. 

The claim of the Singh Company, as attorney for 
Albert M. Levy, for services rendered, as set forth in the 
February 10, 1952 invoice of the Singh Company in the 
amount of $141.00 should be allowed. 

The claim of the Singh Company, as attorney for 
the William A. Pope Company, for pipe fitting services 
should be allowed in the sum of $3,485.79, as set forth in 
the February 10,1952 invoice of the Singh Company. 

From a consideration of the testimony, together with 
the exhibits, we have determined that the Singh Company 
expended sums of money in payment of suppliers’ in- 
voices from September 5,1951 to and including February 
10, 1952. These sums are as follows: 
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:liur.ing the same period of time, the Singh Company's 
cha.rges for labor and Dr. Singh's salary appear to  be as 
follows : 

For September, 1951 $ 1,812.27 
For October, 195 ....................................................................... 2,380.95 
For November, 1951 .................................................................. 2,089.38 
For December, 1951 1,646.24 
For January, 1952 ...................................................................... 1,929.83 
For February, 1952 ....____...____...._----....--.-....--.-........-....--....--.-..--- 2,454.53 

Total $ 12,313.20 

It, therefore, a,ppears that, as of the March 10, 1952 
invoices, the amount of the Singh claim is a total of 
$20,937.89. This sum exceeded the unexpended balance of 
the appropriation by $1,222.91. Therefore, the Singh 
Company claim based upon labor and services of the 
Singh Company, including Dr. Siiigh 's salary, and the 
claims of the Singh Company for funds' expended in pay- 
ment of suppliers' invoices could only be allowed in the 
sum not to  exceed $19,714.98. 

,The record reflects, however, that the Singh. Com- 
paii.y in its brief has. conceded that the state is entitled 
to  a set-off in the, amount of $22,971.05 by reason of the 
payment to  the Singh Company of the sum of $20,971.05 
for  reimbursement to Minnea.polis-Honeywell, and 
$2,000.00 for  reimbursement to the Beaumont-Birch 
Company. 

Aside .from this acknowledgment of Singh, nothing 
appears in the record to indicate that Singh was overpaid. 
I>r. Singh testified with respect t.o the moneys received 
by the Singh Company in payment of the monthly in- 
voices, which included the above amounts. He stated 
that the Singh Company did not pay these sums' to Min- 
neapolis-Honeywell and Beaumont-Birch Company for 
the reason that the Singh Company never received funds 
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from the state on their monthly invoices until some time 
had elapsed. Consequently, payments were riot always 
macle to suppliers listed in any one month’s invoice of 
the Singh Company. During these periods when the state 
was behind in making payment to  Singh, the company 
would pay creditors, who had been waiting longer than 
the ones listed on any one given monthly invoice. 

It is apparent that the Singh Company’s acknowledg- 
ment of the above set-off was intended to  apply only to  
the total amount claimed by Singh. The total amount of 
Singh’s claim exceeds this sum of $19,714.98 by more than 
that amount. We, therefore, recommend payment of 
Singh’s claim in the amount of $19,714.98. 

With respect to all of the other claims presented in 
in this case, we find from the record that each and all of 
them must be denied. At the various times the materials 
and services were furnished, neither the Illinois Coal 
Products Commission nor its agents, the Singh Company 
and Dr. Singh, had any power or authority whatsoever to  
incur indebtedness in any amount, inasmuch as the appro- 
priation was then completely exhausted. 

The evidence fails to establish that any of these ma- 
terials and services were contracted f o r  prior to the 
exhaustion of the appropriation. 

This Court has consistently denied claims f o r  this 
reason in numerous cases. The Court in Chicago Printers, 
Irzc., A Corporatiow, vs. State of Illinois, 8 C.C.R. 583 at 
586 stated: 

“As the Superintendent of the Division of Printing was without power 
or authority to contract for work in excess of the amount appropriated by the 
legislature, the contract so far as it applies to such excess is void, and no 
award can be made by this Court for the payment thereof.” 

In John Lewsou vs. State of Illinois, 5 C.C.R. 80, the 
Court recognized that : 
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“To allow this claim would be to establish a most dangerous precedent. 
It woul4 open up the avenue for all state officers and state departments to 
ignore the limitation of the appropriation for tlieir respective offices or depart- 
ments, if they saw fit so to do, and rely on the Court of Claims to take care 
of all claims made in excess of such appropriations.” 

Other cases in which the Court has followed these 
fundamental principles are : Individual Towel and Cab- 
inet Service Cornpamy vs. State of Illiuzois, 6 C.C.R. 406; 
Transportation Building Corporation vs. State of Illi- 
nois, 6 C.C.R. 423; Inspectors of the City of Peoria, A 
Corporation vs. Sta ts  of Illinois, 12 C.C.R. 17; and The  
Board of Education of the City of Chicago vs. State of 
Illinois, 12 C.C.R. 281. 

The claimants contend, however, that the legislature, 
in 1953, enacted three bills dealing with the Illinois Coal 
Products Commission’s difficulties, and that the effect of 
these enactments, when viewed together in the light of 
the circumstances confronting the legislature in the 
Spring of 1953, amounted to an offer by the state to 
acquire and perfect title to  the pilot plant, so as to  assure 
the cooperation and continuation of the research project 
in exchange for the sum of $150,000.00 to be distributed to 
the respective unpaid claimants. 

They further contend that, even if the claims are 
invalid, because of lack of authority on the part of the 
Commission and its agents to incur the indebtedness, 
nothing barred the legislature from using the amounts of 
such claims as the measure or formula for compensation 
incorporated into the state’s offer. 

The three enactments of the legislature cited by 
claimant are as follows: 

1. House Bill No. 695, transferred the property and powers of the Illi- 
nois Coal Products Commission to the Department of Mines and 
Minerals. (Laws of Illinois, 1953, page 514.) 
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2. House Bill No. 953, appropriated $150,000.00 for the Department of 
Mines and Minerals to meet expenses in “The operation of a coal 
processing pilot plant in Chicago”. (Section 1, Laws of Illinois, 1953, 
page 524.) 

3. House Bill No. 696, appropriated the sum of $150,000.00, “or SO 

much thereof as may be necessary, to the Auditor of Public Accounts 
for distribution to persons who may be granted awards by the Court 
of Claims, based upon rights arising out of agreements made with the 
Illinois Coal Products Commission. No part of this appropriation 
shall be disbursed except upon the basis of an award made by the 
Court of Claims in the ordinary conduct of its powers in settling 
claims against the State of Illinois.” 

We do not read into these three enactments an offer 
by the state to “purchase the products” of the unauthor- 
ized agreements at  an agreed price as contended by the 
claimant Singh Company. 

I n  the first place, if such had been the legislature’s 
intention, it would have simply and plainly stated such 
intention. 

In  the second place, the appropriation prohibits the 
Auditor from making any disbursements unless the 
Court of Claims “i.n the ordiwary conduct of its powers 
of settlimg claims agahst the State of Illinois” has 
rendered an award. 

This Court’s authority and power is subject to the 
Constitution and laws of the State of Illinois. 

We could not, if we wished, disregard any statutory 
or constitutional provision. 

We have no power to either restrict o r  extend the 
power of the legislature to  pay claims against the state. 

The Supreme Court in Fergus vs. Russell, 277 Ill. 
20 at  page 25, stated : “ The Court of Claims is a statutory 
body not provided for in the Constitution, and its action 
can have no effect upon the power of the legislature to 
pay claims against the state. If the legislature has no 
such power in any case, favorable action by the Court of 
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Claims would not give the legislature power to pay such 
claim by making appropriations therefor. If it has the 
power to pay claims, it cannot be deprived of it by un- 
favorable action on such claims by the Court of Claims. 
The power or lack of power to appropriate money to 
pay claims depends upon the Constitution and not upon 
the action of the Court of Claims.” 

It necessarily follows then, t,hat, in order to prop- 
erly perform our function, we should not render a de- 
cision recommending the payment of a claim, which is 
clearly prohibited by the Constitution. 

Under the authority of Ferjgus vs. Brady, 277 Ill. 
272, as cited earlier in this opinion, the legislature was 
expressly enjoined by See. 19 of Art. IV of the Illinois 
Constitution from appropriating a sum of money t o  pay 
a claim previously incurred in excess of an appropria- 
tion. 

If  claimant’s position was followed, we woujd, in 
effect, be required to presume that the legislature in- 
tended to do indirectly through the Court of Claims that 
which it is expressly prohibited from doing directly by 
the Constitution. W e  ~Yill not presume any such legis- 
lative intention. We believe that the legislature meant 
for this Court to do exactly what they said, namely, to  
pass upon these claims “in the ordinary conduct” of 
this Court’s powers. This is wliat we have attempted 
to do. 

Claimant also contends that the legislature spccifi- 
cally directed the Court of Claims to ignore this con- 
stitutional prohibition by enacting House Bill No. 1191 
in the General Assembly on June 30, 1955. This Bill 
provides as follows: 

“Section 1. The sum of $150,000, or so much thereof as may be 
necessary, is re-appropriated to  the Auditor of Public Accounts for distribution 



625 

to persons who may be granted awards by the Court of Claims based upon 
legal or equitable rights arising out of agreements made with the Illinois 
Coal Products Commission. No part of this re-appropriation shall be dis- 
bursed except upon the basis of an award made by the Court of Claims in 
the ordinary conduct of its powers of settling claims against the State of 
Illinois, notwithstanding that at the time of such agreements the amounts for 
payment thereof were not available.” 

We do not read such intent into the enactment. Here 
again, we will not presume that the legislature inten- 
tionally disregarded the Constitution. 

It is more reasonable to  presume that the legis- 
lature, in both the 1953 and 1955 enactments, attempted 
to  make available funds out of which the Auditor of 
Public Accounts could satisfy any awards “made by 
the Court of Claims in the ordinary conduct of its powers 
of settling claims against the State of Illinois” as ex- 
peditiously as possible, so that the successful claimants 
would not be required to await the confirming action of 
the legislature as long as the total sum did not exceed 
$150,000.00. 

The concluding words of the 1955 appropriation, 
namely, “notwithstanding that at the time of such agree- 
ment the amounts f o r  payment thereof were not avail- 
able”, are merely directory to the Auditor to  the effect 
that, in the event the Court enter an award, he, the Audi- 
tor, might issue the necessary warrants to claimants 
without further appropriation by the legislature, not- 
withstanding the fact that some of the awards might in- 
clude claims on contracts entered into after the original 
Coal Products Commission appropriations had been ex- 
pended according to  the Auditor’s account. This statute 
concerns only the Auditor, and in no way directs this 
Court as to  what defenses it may or may not consider. 

This method of appropriating sums in advance of 
an award is unusual. The determination of its validity, 
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however, need not here be made, since the allowance and 
denial of the various claims in no way depends upon that 
question. 

It is suggested by the Attorney General, as counsel 
for respondent, that, instead of determining this matter 
on the basis contended by claimant, it was the intent of 
the legislature that the payments to the claimants, as 
deteimined by this Court, be on a quantum meruit basis. 

This theory cannot be applied. It has long been 
recognized that, where a, contract with the State of Illi- 
nois is prohibited by law, there can be no recovery upon 
the quantum meruit theory. Green, and Sons Co. vs. State 
of Illifiois, 9 C.C.R. 218; Illinois Ce!ntral Railroad Com- 
pawy vs. State of Illhois, 10 C.C.R. 493; Schnepp and 
Barfies vs. State of Illinois, 10 C.C.R. 609; Lord  artd 
Bzcshell Co. vs. State of Illinois, 13 C.C.R. 189; and,. 
Dutton vs. State of I l l i~ois,  16 C.C.R. 64. 

It may well be that there are uncompensated claim- 
ants, who have performed services and furnished ma- 
terials at the instance of persons purporting to  have 
state authority to contract. It may seem unjust to such 
claimants, but as was correctly stated in Wasson vs. 
State of Illinois, 10 C.C.R. 493 ai, 497, “. . . We are com- 
pelled to hold that whoever deals with a municipality 
does so with notice of the limitations on it or  its agent’s 
powers. All are presumed to know the law, and those, 
who contract with it, or furnish it supplies, do so with 
reference to the law, and, if they go beyond the limita- 
tions imposed, they do so at their own peril”. 

We have, therefore, allowed those claims, which we 
believe the evidence established as valid contracts, and 
denied those claims, which did not result from valid con- 
tracts. 
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The claims, which ha.ve been allowed, are as follows : 
Minneapolis-Honeywell Regulator Company, A Foreign Cor- 

poration authorized to do business in Illinois ...................... $ 22,177.33 
Beaumont-Birch Company, A Corporation.. ............................ 2,OO'o.OO 

148.00 
George Willy Hardware ............................................................ 331.71 
Crane Company, A Corporation ...................................... 3,416.84 
Farris Engineering Corporation, A Corporation of the State 

of New Jersey ........................................................................ 774.35 
Joseph Cronin, d/b/a Cronin Electric Company: ................... 5,324.00 
Singh Company, A Corporation, as attorney for Richard 

H. West Company ................................................................. 2,048.00 
Singh Company, A Corporation, as attorney for Western 

Singh Company, A Corporation, as attorney for Marshall 
Anderson, d/b/a The Welding Shop .................................... 397.25 

Singh Company, A Corporation, as attorney for Henry Pratt 
Company ................ 1,066.00 

Singh Company, A Corporation, as att,orney for Grinnell 
Company ..... 90 1.02 

Singh Company, A Corporation, as attorney for American 
Boiler and Tank Company .................................................... 369.59 

Singh Company, A Corporation, as attorney for Johnson 
Plumbing Supply Company .... 819.20 

Singh Company, A Corporation, as attorney for South Side 
Welding Supply Company ....................................... ............ 9 3.1 2 

Singh Company, A Corporation, as attorney for Anderson 
Copper and Brass Company .................................................. 1,262.45 

Singh Company, A Corporation, as attorney for Albert 
M. Levy .................................................................................. .141.00 

Singh Company, A Corporation, as attorney for William 
A. Pope Company .................................................................. 3,485.79 

Singh Company, A Corporation .............................................. 19,714.98 

Total .................................................................................. $ 65,690.17 

Schutte and Koerting Company, A Corporation ...................... 

Piping and Supply Division of the Lummus Company ........ 1,129.54 
. 

I 

BERNICE 0. HOOK, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed September 20, 1957. 

HARRIS AND HARRIS, Attorneys for Claimant. 
LATHAM CASTLE, Attorney General ; C. ARTHUR 

NEBEL, Assistant Attorney General, for Respondent. 
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HIGHWAYS-notice. Claimant must allege and prove’ that the state had 
notice, actual or constructive, of the dangerous condition in the highway. 

SAivE-same. Evidence failed to show that the state had actual or con- 
structive notice of the broken concrete lying on the pavement, which was the 
cause of claimant’s damages. 

TOLSON, C. J. 
Claimant, Boriiice 0. Hook, filed her claim fo r  dam- 

ages in the amount of $500.00 f o r  the alleged negligence 
of respondent in maintaining Ront,e No. 136. 

On May 7 ,  1955, at about 7:OO P. M., claimant, 
Bernice 0. Hook, and a Mrs. Leighty were driving in 
claimant’s car in a northwesterly direction along Route 
No. 136. I n  some unexplained manner, a sizeable chunk of 
concrete had broken out of the highway, and was lying 
on tlie travelled portion of the slab. Claimant was unable 
to cross over into the other lane of travel due to oncoming 
traffic, and, as a result, she hit and drug the concrete 
forward into a hole in the pavement. 

Damages to her car were in the amount of $22.66. 
Her medical bill for treatment was $22.00. She also claims 
damages for her loss of time as a dance instructor in the 
amount of $200.00, and, finally,, $255.34 for pain and 
suffering. 

The evidence discloses that Route No. 136 between 
Table Grove and Adair was about to  undergo major 
repair. The road in this area had been posted “Rough 
Pavement”. Maintenance nien on the date in question 
had been applying black top patching, and a t  the scene 
of the accident barricades had been piled on the shoulder 
of the road, as this section of pavement was to be com- 
j)letely removed on May 9, and a new concrete section 
poured. 
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Claimant had passed over this road earlier in the 
day, and acknowledged that she had seen the work in 
progress. 

In addition to the above, a maintenance man had 
patrolled the road in the afternoon of May 6, and did not 
find any broken concrete on the slab o r  hole in the 
pavement. 

This Court has repeatedly held that the state is not 
an insurer against all accidents, which may occur by 
reason of the condition of its highways. 

Gray, E t  AZ vs. State of Illinois, 21 C.C.R. 521. 
Riggins vs. State of Illinois, 21 C.C.R. 437. 

We have also held that a claimant must allege and 
prove that the state had notice, actual or constructive, of 
a dangerous condition in the highway. 

Visco vs. Stafe of Illinois, 21 C.C.R. 580, which cites 
Rickelman vs. State of Illinois, 19 C.C.R. 54; 
Herrin vs. State of Illinois, 20 C.C.R. 110. 

Since the mid-afternoon patrol of the maintenance 
man negates any actual notice of the dangerous condition, 
our final inquiry is whether the facts at hand justify a 
finding of constructive notice. 

Respondent was well aware of the rough condition 
of the pavement, as it was in the process of correcting it. 

It is common knowledge that patch work is done in a 
progressive manner, a section at a time, so as to cause 
the least inconvenience to the travelling public. Other- 
wise, miles of road would have to  be closed if all patch 
work were done simultaneously. 

There is nothing in the record to  show that respond- 
ent could have anticipated that a large chunk of concrete 
would break out and lodge on the pavement. In  fact, 
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neither claimant nor respondent have tried to  explain 
how this happened. 

Constructive notice, as used in the reported cases, is 
a legal conclusion, which a court finds by reason of the 
facts in a given case. The dangerous condition must have 
existed for such an appreciable length of time that the 
Court can find respondent was negligent in not ascertain- 
ing and correcting the condition. 

In  the instant case, the dangerous condition was not 
the rough pavement, but was the broken concrete lying 
on the pavement. This condition came about in a matter 
of hours from the time of the mid-afternoon patrol to  
7:OO P.M., the time of the accident. This limited period 
of time could not under any circumstances establish con- 
structive notice. 

The Court, therefore, finds that claimant has not 
established that respondent had actual or constructive 
notice of the dangerous condition. 

An award is, therefore, denied. 

(No. 4701-Claim denied.) 

WILLIAM J.  JONES, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion f led October 25, 1957. 

DONALD T. MORRISON, JR., Attorney for Claimant. 
LATHAM CASTLE, Attorney General ; RICHARD F. 

SIMAN, Assistant Attorney General, for Respondent. 
HIGHwAYs--operafion of snowplow. Evidence failed to show that the 

state was negligent in operation of a snowplow. 
NEGLIGENCE-COntn'bUfOry negligence. Evidence showed that claimant 

was contributorily negligent in that he failed to see respondent's snowplow, 
although it carried adequate lights, and claiinant had ample space in which 
to clear it. 

HIGHWAYS-removal of snow and ice. Removal of snow and ice is a 
governmental as distinguished from an administrative function. 
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FEARER, J. 
An amended petition was filed in this Court on Feb- 

ruary 15, 1956, in which it is alleged by claimant that re- 
spondent maintained a certain public highway known as 
U. S. Route No. 12, also referred to in the record as 
Rand Road, at or near Wilke Road in Cook County, 
Illinois. On February 5,1955, respondent, by and through 
its agents, being highway maintenance men, who were in 
charge and control of two state trucks with snowplows 
attached to the front of each, was engaged in removing 
snow from Route No. 12. The vehicles were traveling in a 
southeasterly direction removing an accumulation of 
snow, which had fallen during the evening of February 4, 
1955 and the early morning hours of February 5,1955. 

In the amended complaint, it is further set forth that 
claimant, William J. Jones, was operating an automobile 
on Route No. 12 in a northwesterly direction, and was in 
the exercise of due care and caution for his own safety 
and the safety of others. Claimant further charges that 
the operation of the snowplows by respondent’s agents 
was dangerous, and a hazard to the vehicles traveling on 
said highway, unless due warnings and lights were pres- 
ent and operating upon such snowplows, and unless such 
snowplows were being operated with extreme care and 
caution. 

It is further alleged that said snowplows were being 
I operated in a tandem fashion, so that one snowplow was 

proceeding in a southeasterly direction partially in the 
inner northwest-bound lane and partially in the inner 



632 

Respondent, by and through its agents, was guilty 
of one or more of the following wilful and wanton acts of 
ca.relessness and utter disregard for the safety and rights 
of others : 

(a) 

(b) 

(c) 

Operated a snowplow in a southeasterly direction in a northwest- 
bound lane; 
Failed to furnish or cause to be operated any danger or warning 
signals whatever on either of the hvo snowplows; 
Failed to furnish or cause to be operated and illuminated any 
headlights or other lights whatever on the snowplow, which was 
traveling in a southeasterly direction in the inner northwest-bound 
lane and inner southeast-bound lane; 
The employees of the state were in a state of exhaustion and 
fatigue, so as to be incompetent to operate such vehicles with the 
high degree of care and skill necessary to protect the rights of others. 

(d)  

As a direct and proximate result of such negligence, 
and wilful and wanton carelessness, the snowplow pro- 
ceeding southeasterly in the inner southeast-bound lane 
and in the inner northwest-bound lane struck and collided 
with the automobile of claimant, and greatly damaged the 
automobile. Claimant received personal injuries, and 
brings this action fo r  $7,500.00 for property damage and 
personal injuries, alleging that there were certain sub- 
rogation rights of a third party for property damage, and 
that he was only claiming $50.00, being the deductible 
portion of his policy, in addition to his personal injuries. 

No answer having been filed by respondent, a general 
traverse or denial of the complaint will be considered. 

The record consists of the following: 
1. Complaint. 
2. Motion of respondent for an extension of time to and including April 

16, 1956 in which to file pleadings. 
3 .  Proof of service of a copy of the motion of respondent on counsel 

for claimant. 
4. Order of the Chief Justice granting the motion of respondent for 

an extension of time to and including April 16, 1956 in which to 
file fileadings. 

5. Amended petition. 
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6. Bill of Particulars. 
7. Departmental Report. 
8. Transcript of evidence. 
9. Claimant’s X-Ray exhibits Nos. 1 to 6. 

10. Respondent’s exhibit No. 1.  
11. Abstract of evidence. 
12. Brief of claimant. 
1 3 .  Brief of respondent. 
14. Reply brief of claimant. 
1 5 .  Commissioner’s Report. 

On the evening of February 4, 1955 and early morn- 
ing hours of February 5,1955, snow had fallen to such an 
extent on TJ. S. Highway No. 12 in the northerly and 
northwesterly parts of Cook County, which included the 
area at or  near the intersection of Rand and Wilke Roads, 
that it was necessary to  remove it from said highway in 
order to provide safe traveling conditions for the general 
public. 

At or  about the hour of 4:30 A.M. on February 5 ,  
1955, two employees of the Division of Highways were 
operating a 1954 International 2$” ton truck with a blade 
snowplow and frame mounted on it, and were engaged in 
tlie removal of the snow. The truck was traveling in a 
southeasterly direction in the inner lane of a four-lane 
highway, said highway being approximately forty feet in 
width. The northbound and southbound traffic lanes were 
divided by two lines running down the center of said 
highway. The truck, at said time and place aforesaid, was 
being driven at a speed of not to  exceed twenty miIes per 
hour. The truck liad the following complement of lights, 
all of which were lighted: two headlights mounted on the 
top of tlie cab, a red flasher light mounted at the center of 
the top of the cab, three orange colored courtesy lights on 
the back and near the top of the cab, a tail light, and a 
stop light on the rear. 
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Claimant, an employee of William Dudek Manufac- 
turing Company, had worked until the early hours on the 
morning in question, and, after changing his clothes, 
started to  drive to McHenry, Illinois. He was traveling on 
TT. S. Highway No. 12 in a northwesterly direction, and, at  
or near Wilke Road, while driving said automobile, being 
a 1954 Chevrolet sedan, in the center of said highway, 
struck the left front portion of said snowplow, and then 
proceeded in an easterly direction. He finally stopped his 
automobile in a ditch approximakely two hundred feet 
from the point of impact. Claimant sustained personal 
injuries, as  well as property damage to his automobile. 

The record is clear that the maintenance men were 
performing a governmental fumtion, as distinguished 
from a ministerial function, in the removal of snow and 
ice from said highway at the time in question. 

It is apparent that claimant was confused as to the 
center portion of said highway, being the dividing line 
for northbound and southbound traffic, as he was follow- 
ing a path, which apparently was in the center of the 
highway, and partially in the inner southbound traffic 
lane. This was the traffic lane that the truck and snow- 
plow were also traveling in. 

It is apparent from the record that claimant could or 
should have seen the lights on the cab of the truck and the 
headlights thereon, and should have known that the State 
of Illinois, under the circumstances, would be clearing 
said highways. Claimant had over twenty feet, not in- 
cluding the shoulder, upon which to drive his automobile, 
and could have safely cleared the snowplow, which was in 
the innermost southbound traffic lane. His excessive speed 
is indicated by the distance he traveled after striking the 
left front of the snowplow. 
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Respondent’s agents, at  the time and place aforesaid, 
as has been previously stated, were performing a govern- 
mental function. Mower  vs. FVilliaens, 402 Ill. 486, quot- 
ing from page 491: “That the state is immune can hardly 
be questioned. Section 26 of Article IV of the Constitu- 
tion of 1870 states: ‘The State of Illinois shall never be 
made defendant in any court of law or  equity’. Neither 
is a state agency liable. Miezear vs. S t a t e  Board  of Agri- 
culture, 259 Ill. 549.” 

Quoting further from page 493: “That the removal 
of such snow and ice is a governmental as distinguished 
from a ministerial function appears as a reasonable 
proposition when circumscribed by conditions necessitat- 
ing the overcoming of the hazard of snow and ice, with 
its attending danger to life and property, especially when 
it is of such magnitude that private means are not ade- 
quate to  deal with the problem, and where the public 
welfare demands, and the public relies on the state to 
meet the problem”. 

Furthermore, claimant, even though he has alleged, 
has not proven that the agents of the State of Illinois were 
guilty of wilful and wanton conduct. In fact, claimant has 
not maintained the burden of proving, first, that he was 
free from contributory negligence, and did not contribute 
to  his own injury; and, secondly, that it was the negli- 
gence of respondent’s agents, which was the proximate 
cause resulting in his injury. This claimant is bound to  
do before this Court would consider the question of dam- 
ages alleged and proven. 

We believe that claimant was negligent in that he 
continued to  drive his automobile in a direct course at  or 
near the inner southbound traffic lane, driving in tracks 
made previously by vehicles, and did not turn said auto- 
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mobile away from said course in an easterly direction 
even though he had over twenty feet within which to drive 
said automobile to avoid striking the vehicle driven by re- 
spondent’s agents in clearing the snow from the inner 
southbound traffic lane. 

Claimant saw the lights on respondent’s truck, and 
continued to drive in a direct course after seeing the lights 
in close proximity to the center of said highway where he 
was traveling. Had he had his car under control, claimant 
had ample opportunity to  turn from the direct course in 
which he was traveling and avoid striking the left front 
of the snowplow. Furthermore, we believe that he was 
traveling at a high and dangerous rate of speed, taking 
into consideration the traffic, the use of the way, and the 
condition of the highway. He knew, or should have known, 
that driving conditions were perilous, and should have 
realized the possibility that respondent would be cleaning 
the snow from said highway. The fact that he was driving 
at a fast and dangerous rate of speed, under the condi- 
tions, is borne out by the testimony that his automobile 
traveled some two hundred feet from the point of impact 
to where it came to rest in a ditch on the east side of 
said highway. 

It is, therefore, the opinion of this Court that claim- 
ant’s claim should be denied. 

(No. 4773-Claimant awarded $3,838.35.) 

ILLINOIS FARM SUPPLY COMPANY, A CORPORATION, Claimant, vs. 
STATE OF ILLINOIS, Respondent. 

Opinion filed October 25, 1957. 

GIYFIN, WINNING, L I N I ~ E K .  ANI)  NNWKIRK, Attorneys 
for  Claimant. 
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LATHAM CASTLE, Attorney General ; C. ARTHUH 
NEBEL, Assistant Attorney General, for Respondent. 

CoNTRAcTs--kapsed appropnatians. Where the only reason claim had , 

not been paid was that the appropriation lapsed prior to the time the voucher 
was submitted, an award will be allowed. 

TOLSON, C. J. 
Claimant, Illinois Farm Supply Company, filed its 

complaint seeking to recover the sum of $3,838.35 for 
materials sold to  the State of Illinois. 

The record consists of the complaint, Departmental 
Report, stipulation, and motion for summary judgment. 

The stipulation between the parties recites that tlie 
Departmental Report, together with tlie pleadings and 
bill of particulars, shall constitute the record in this case. 
The Departmental Report acknowledges that respondent 
purchased and received all of the petroleum products de- 
scribed in the bill of particulars, and that funds were 
available 'to pay such bills at all times. 

The report concludes with a statement, that, had 
claimant presented its vouchers before September 30th. 
the bills would have been paid in the regular course of 
business. 

This Court has previously held that, when funds 
have been appropriated and are available to pay proper 
claims, and such claims are not barred by the statute of 
limitations, then, if it. appears that such claims have not 
been processed and paid by the end of the biennium, this 
Court will make an award. 

An award is, therefore, made to the Illinois Farm 
Supply Company in the amount of $3,838.35. 
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(No. 4708-Claim denied.) 

ANTHONY MECCIA, ADMINISTRATOR OF’ THE ESTATE OF BEN JAMIN 

MECCIA, Deceased, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed N o v e m b e r  12, 1957. r 

S. M. DEL PRINCIPE, Attorney for Claimant. 
LATHAM CASTLE, Attorney General ; RICHARD F. 

SIMAN, Assistant Attorney General, fo r  Respondent. 

NEGLIGENCE--bUTden of proof. Claimant failed to prove by a preponder- 
ance of the evidence that respondent was negligent in caring for plaintiffs 
intestate, and that there was some casual ccinnection between the negligent 
actions alleged and the cause of death. 

FEARER, J. 
A wrongful death action has been filed in this Court 

by Anthony Meccia, Administrator of the Estate of 
Benjamin Meccia, deceased. The death of plaintiff’s 
intestate occurred on December 20, 1955 in the Cook 
County Hospital to which he had been admitted on De- 
cember 18, 1955. 

The record consists of the following: 

1. Complaint. 
2. Departmental Report. 
3. Transcript of evidence. 
4. Joint exhibit No. 1. 
5. Claimant’s exhibits Nos. 1, 2, 3 and 4. 
6. Respondent’s exhibit No. 1. 
7. Notice to the Attorney General of claimant’s intention to file motion 

for an extension of time in which to file abstract, brief and argument. 
8. Motion of claimant for an extension of time to May 12, 1 9 5 7  in 

which to file abstract, brief and argument. 
9. Order of the Chief Justice granting the motion of claimant for an 

extension of time to May 13, 1 9 5 7  in which to file abstract, brief 
and argument. 

10. Order of the Chief Justice amending the previous order of the Court, 
and granting claimant an extension of time to and including June 13.  
1 9 5 7  in which to file abstract, brief and argument. 

11 .  Stipulation relative to previous order of the Court. 
12 .  Motion of claimant for a further extrnsion of time to and including 

July 13,  1 9 5 7  in which to file abstract, brief and argument. 
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13. 

14. 
15. 

16. 
17. 
18. 
19. 

20. 

Notice and proof of service of a copy of the motion of claimant 
on the office of the Attorney General. 
Stipulation relative to motion of claimant. 
Order of the Chief Justice granting the motion of claimant for a 
further extension of time to and including July 13, 1957 in which to 
file abstract, brief and argument. 
Abstract of evidence. 
Brief and argument of claimant. 
Brief and argument of respondent. 
Proof of service of a copy of the motion of respondent on counsel 
for claimant. 
Commissioner’s Report. 

From the evidence, we find that Benjamin Meccia 
was born on August 21, 1907. He was committed to the 
Dixon State School, Dixon, Illinois, as an epileptic by the 
County Court of Cook County, date of admission being 
July 28, 1929. He continued as a patient in the institution 
until his death in the Cook County Hospital on December 
20, 1955. 

It appears from the records and testimony produced 
that Benjamin Meccia was subject to  severe convulsions, 
which could be partially controlled by anti-convulsive 
medication. On his admission, he had an I. Q. of 53. He 
was an inmate of the institution for about 25 years, during 
which period of time he had. many severe convulsions. 
The frequency of his convulsions decreased from 1944 to  
1953 ; however, his mental deterioration became more evi- 
dent during those years. In 1954 he had 30 grand mal 
convulsions, and in 1955 he had 23. 

As has been stated, during the period of time he was 
in the institution, he deteriorated both mentally and 
physically. His I. Q. decreased from 53 in 1929 to 15 
in 1953. 

During the patient’s few years, the records indicate 
that he sustained several minor and trivial injuries when 
he fell during seizures, o r  while fighting with other pa- 
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tients. Those incidents were contributed to his epileptic 
status. I Mary Senese, a sister of the decedent, on December 
18, 1955, requested the authorities at the institution to 
allow her to take him home for the Christmas holidays. 
This request was granted, and before leaving the institu- 
tion a release was signed by her. .Before leaving the insti- 
tution, and while in the waiting room, plaintiff’s intestate 
became ill. He was placed on a bench, and given a cursory 
examination by two doctors, both of whom were of the 
opinion that the patient had an epileptic convulsion. As 
his condition appeared to  have improved, he mas per- 
mitted to leave the hospital in the company of his sister. 

His sister testified that, when he was brought into 
the office of the Administration Itnilding by another pa- 
tient, he did not appear to be in good physical condition. 
It appears from the evidence that, at the time, the weather 
outside was cold, and it was snowing; that he was dressed 
warmly, and was given an overcoat by one of the attend- 
ants to  wear home. Mrs. Senese later that morning took 
the patient to the local bus station where she changed his 
shirt in the lobby of the station. One of the witnesses for  
claimant testified that at that time she observed a nasty 
bruise or  red spot on his left arm. The patient, in the 
company of his sister, then went by bus to the City of 
Chicago. Upon arriving in Chicago he did not appear to 
be in good condition, and was taken by taxi to Cook 
County Hospital, where he died two days later. 

According to the death certificate, which was ad- 
mitted in evidence, by stipulation, the cause of death was 
“bronchopneumonia ”. Two pho1,ographs taken a t  the 
funeral parlor were admitted in evidence. The one, par- 
ticularly of  his left arm, indicates that there was some- 
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thing wrong with it. The Cook County Hospital records 
indicate that the patient had “bronchopneumonia, cellu- 
litis of the arm, mental deficiency, and idiopathy, severe’ ’. 

Some twelve charges of negligence against respond- 
ent’s agents were set forth in the complaint, some of 
which are repetitious. However, they can be summed up 
in that claimant is charging respondent’s agents with 
negligence in failing to exercise reasonable care in pro- 
tecting Benjamin Meccia considering his mental and 
physical condition, and that they did not provide him 
with proper treatment while in the lobby of said Adminis- 
tration Building. 

From the evidence offered by claimant, and the briefs 
filed herein, claimant is predicating his case upon the fact 
that the physicians in charge of the Dixon State School 
did not exercise reasonable and proper care in adminis- 
tering to Benjamin Meccia while he was in the lobby of 
said building in a post-epileptic state, and that said 
physicians should not have permitted him to leave the 
school, and that, as a result of said negligence, Benjamin 
Meccia died. 

Claimant did not offer any medical testimony in at- 
tempting to  show a causal connection, and establish by a 
preponderance of the evidence that the alleged acts of 
negligence contributed to  and caused the death of Ben- 
jamin Meccia. 

The entire case is predicated upon conjecture and 
surmise. Great stress is laid upon the marks on the left 
arm of decedent. This is described in the hospital records 
as cellulitis of the arm, which is an inflammation of the 
cellular structure; and, further, it appears to  be a thermal 
burn, second degree in nature. The only direct evidence 

I -21 
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produced as to  the cause of death, was the death certifi- 
cate and the hospital records. 

The record is deplete of any evidence of mistreatment 
or  negligence on behalf of respondent’s agents, which 
could be considered a factor in the cause of death being 
diagnosed as bronchopneumonia. 

Before there could be a recovery in this case, claim- 
ant would have to prove by a preponderance or greater 
weight of the evidence that it was the negligence of the 
agents of respondent, which was the proximate cause of 
the death of Benjamin Meccia; and, that there was some 
causal connection between the negligent actions and the 
cause of death, which has not been proven. 

Claimant’s attorney, in his brief, cites the case of 
Xtraus Nat. Bank & Trust  Co. vs. Marcus, 274 Ill. App. 
597, “being a case where pneumonia was held to be the 
proximate cause of the death of plaintiff’s intestate”. 
However, in the case cited, as distinguished from the 
present case, a hypothetical question was propounded to 
a medical expert establishing a causal relationship be- 
tween the accident and the subsequent condition of ill- 
being and death. This, claimant’s counsel did not do 
in the present case. 

We are of the opinion, and predicate this decision 
upon the fact that claimant did not establish by a pre- 
ponderance or greater weight of the evidence any actions 
of negligence of respondent’s agents, which were the 
proximate cause of Benjamin Meccia’s death, and that 
there was no causal connection between the acts of negli- 
gence charged, and the diagnosis of the cause of death 
of this patient. 

We are, therefore, denying any award to claimant for 
the alleged wrongful death of Benjamin Meccia. 
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(No. 4562-Claimants awarded $2,546.50.) 

PAUL S. LANG, D.D.S., ALBERT CARROLL, GEORGE AND CHARLES 

WALLER, AND JOE MORRISON, Claimants, vs. STATE OF ILLINOIS, 
Respondent . 

Opinion filed January 14, 1958. 

WILLIAM C. ROTCHFORD, Attdmey fo r  Claimants. 
LATHAM CASTLE, Attorney General ; MARION G. 

TIERNAN, Assistant Attorney General, for  Respondent. 

STATE OFFICERS AND AGENTS-SCO~~ of emjdoyment. The fact that state 
employees violated a regulation in pursuing their duties is not such a departure 
as to constitute a frolic of their own. Such conduct was connected with the 
business of the state and was not for their personal benefit. 

HIGHWAYS-negligence. Evidence showed that respondent's agents were 
negligent in starting a fire on a right-of-way, which spread to an adjoining 
airport and burned airplanes of claimants. 

WHAM, J. 
Claimants are' the owners of certain aircraft, which 

were damaged or destroyed by fire on March 2, 1953, 
when a grass fire swept the Sky Haven Airport located on 
Wolf Road in Leyden Township, Cook County, Illinois. 
They contend that the fire was started by employees of 
the Department of Public Works and Buildings, Division 
of Highways, State of Illinois, on a public roadway, and 
negligently allowed to  spread to and across the airfield 
burning the aircraft for which they claim damages. Re- 
spondent contends that the employees were acting outside 
the scope of their employment in starting the fire, and 
also that they were not negligent. 

There is no.dispute with respect to  the burning of 
the planes, or that the fire started from the public road 
and spread to  the airport on a dry and windy day. Only 
two witnesses testified to the actual occurrence of the fire. 
Richard E. Lloyd, manager of the Sky Haven Airport, 
testified that, at about 8:30 A. M. on March 2, 1953, he 
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observed two state employees working in the ditch pick- 
ing up trash along Wolf Road, which bounded the air- 
port on the east. A State of Illinois truck was standing 
nearby. He saw them as he left the airport en route to 
Franklin Park. At that time he observed no fire. Upon 
returning to the a i rpoa some 30 or 40 minutes later, he 
observed the two state employees tending a fire in the 
Wolf Road ditch bordering the a,irport, and poking with 
sticks o r  rakes into the fire. 

A short time after reaching the airport, one of his 
customer's reported that there was a grass fire on the 
airfield, which fire rapidly spread out of control and 
burned the aircraft of claimants, in spite of an attempt 
by Mr. Lloyd and others to  protect them. 

After the fire had been extinguished, one of the state 
employees told Mr. Lloyd that he was'sorry, but did not 
realize that the wind was going to carry the fire as rapidly 
as it did. 

The supervisor of the state employees then told Mr. 
LIoyd that he was displeased with the actions of these 
employees, and stated that there was a regulation pro- 
hibiting them from starting fires on the border of a public 
road, and that they were supposed to haul the trash away 
to a dumping ground, rather than burn it on the road. 

The only state witness regarding the fire was Sam 
Farina, one of the employees. €€e admitted starting the 
fire to burn trash several days before the date in  question, 
and had, a t  that time, thrown a log on the fire and left, 
but stated that it was completely extinguished at that 
time. On March 2, the day of the fire, he and his helper, 
John Bonny, observed the log smoldering, as they were 
performing their duties for the state in picking up rubbish 
along the road. He stated that they stopped their truck, 
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tried to  stamp it out, and, while so doing, a spark tliere- 
from ignited a nearby paper, which in turn blew onto the 
airfield igniting the grass, and spreading out of control 
across the field to the planes. He admitted that; they did 
not use water to extinguish the log, because they thought 
they could do i t  by stamping it out. 

We find no evidence in the record to  lead us to believe 
that anyone other than the state employees started tlie 
fire. We are also convinced from the evidence and the rea- 
sonable inferences drawn therefrom that the size of the 
fire prior to its spread onto the airfield was considerably 
larger that that of a smoldering log, and that the em- 
ployees were tending a fire of burning debris. They should 
have foreseen that the fire would likely get out of con- 
trol, and by reason of the high wind and dry grass spread 
across the airfield to  the planes. 

We do not agree with respondent’s contention that 
the state is not responsible for the actions of the em- 
ployees, which actions respondent claims were outside 
the scope of their employment. The fact that they violated 
a regulation in starting a fire t o  burn trash on a public 
road does not in and of itself place them outside the scope 
of their employment. This act occurred while they were 
pursuing their duties in clearing the roadway of dpbris. 
This was not such a departure from their duties as to 
constitute a frolic of their own. It mas connected with the 
business of the state, and not for their personal benefit. 

We have concluded from the evidence that this fire 
m7as started by the employees of the State of Illinois, 
TI-hile pursuing their duties in the scope of their employ- 
ment fo r  the state; that they negligently caused and per- 
mitted the fire to  spread to  the airfield; and, as a proxi- 
mate result thereof, the aircraft of claimants were dam- 
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aged or destroyed. The claimants were in no way a t  fault, 
and respondent should be required to reimburse them fol 
the amount of their damages, as shown by the evidence. 

As to the respective damages sustained by each claim- 
ant, we have applied the recognized measure of damages, 
which is the cost of repair, or the difference between the 
cash market value before and after the damaging inci- 
dent, whichever is the lesser. 

Claimant, Paul S. Lang, testified that he and Joe 
Norrison jointly owned an airplane known as an Ercoupe, 
1946, Model 415-C, 75 H. P. Engine, which they had pur- 
chased two years prior to the fire for the sum of $1,350.00. 
He stated that, subsequent to the purchase, they had ex- 
pended approximately $460.00 i n  reconditioning and in- 
stalling various items of equipment. He expressed an 
opinion that the cash market value of the plane on the 
date of the fire was $1,850.00. It is noted that this was the 
first plane owned by claimant, and his knowledge of 
values was acquired while shopping fo r  the plane in the 
Chicago area and through reading a trade paper. 

Claimant, Joe Morrison, the co-owner of the plane, 
testified that they had purchased it for $1,200.00, and had 
expended approximately $600..00 on repairs, replace- 
ments, additions and reconditioning during the first 
year they owned it. 

The fire burned the fabric off both wings and the 
underside of the fuselage, and claimants expended the 
sum of $776.50 in repairing the damage. Claimant, Joe 
Morrison, testified in detail with respect to  the damages 
and items of repair. He expressed the opinion that the 
repairs were necessary, and that the charges therefor 
were reasonable and proper. 
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Both claimants Lang and Morrison contend that, in 
addition to  the damages, the plane depreciated in value, 
because of the fire, to the extent of $350.00. 

Richard E. Lloyd, the airport manager, testified on 
behalf of claimants that the cash market value of the 
Ercoupe on March 2, 1953, prior to the fire, was $1,200.00 
to $1,400.00. 

Respondent’s witness, Nelson Weber, testified that 
his occupation was aircraft insurance and sales; that lie 
had been a licensed pilot in the State of Illinois for twenty 
years; that he had sold and insured many Ercoupes, and 
had occasion to  deal with that type of plane in fixing 
salvage ralnes. He then testified that, in his opinion, the 
cash market value of an Ercoupe equal to  that of claim- 
ants was $1,000.00. 

We believe that the testimony of claimants’ witness, 
Lloyd, and repondent’s witness, Weber, are entitled to 
more weight that that of claimant, Paul S. Lang, regard- 
ing the cash market value of the plane. The evidence re- 
flects that their experience in such matters was congider- 
ably more extensive than his. It is noted that the co-owner, 
Joe Morrison, did not express an opinion on this point. 

We believe from the evidence that the valuation of 
the Ercoupe on March 2,1953 was between $1,000.00 and 
$1,400.00, and that the actual cost of repair, according to 
the testimony of Morrison, was $776.50. 

Claimants have not shown to our satisfaction that the 
plane depreciated $350.00 in value in addition to  the cost 
of repairs. After it was repaired, claimants sold the plane 
for $1,250.00, which was well within the area of its value 
on the day of the fire. 

Consequently, we find from the evidence that the 
claim of Paul S. Lang and Joe Morirson should be allowed 
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in the sum of $776.50, which was the cost of repairing the 
tlamage occasioned by the state employees. 

Claimant, Albert Carroll, owned a Rearwin Sportster, 
purchased by him on January 3, 1952 for $1,000.00 cash 
and cancellation of an $800.00 debt owed to  him by the 
seller. It was then airworthy. He replaced the engine for 
$140.00, and added radio equipment, which he valued at 
$100.00. The fire completely destroyed tlie plane, and it 
was abandoned. No salvage value remained. 

He acknowledged that the certificate of airworthiness 
had expired, and that he had not flown it since January 3, 
1953. He further stated that it would require fifteen hours 
of a mechanic’s time to  disassemble the parts to  deter- 
mine whether or not it was airworthy. He had not applied 
for a certificate of airworthiness. 

Claimant, Albert Carroll, expressed the opinion that 
the fair cash market value of the plane on March 2, 1953, 
prior to  the fire, was $1,800.00, although on cross-exam- 
ination he stated that he knew of no sales of that type of 
aircraft around that date. The manufacturer had dis- 
continued making the particular type, and he had only 
seen one other like it since 1948. He further testified that 
the plane was manufactured in 1939, and had been flown 
450 hours ; and that the fabric had been replaced once. 

Richard E. Lloyd, airport manager, testified on behalf 
of claimant that, in his opinion, the cash market value of 
the plane on March 3,1953 was $900.00. He further stated, 
however, that he would not have purchased the plane. 

Respondent’s witness, Nelson Weber, testified that, 
in his opinion, an airworthy 1936 Rearmen Sportster 
would have had a fair market value of approximately 
$400.00. He admittedly did not have the exact information 
on the manufacturer’s price, since he stated it was an 
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obsolete aircraft no longer listed. It is noted that he re- 
ferred to a plane manufactured in 1936 rather than 1939. 
Therefore, his testimony could only be taken as an indi- 
cation of the plane’s value, rather than as an opinion on 
the actual valuation. 

We conclude from the evidence that the fair cash 
market value of the aircraft immediately prior to its com- 
plete destruction was $900.00, as expressed by claimant’s 
witness, Lloyd. It is true that claimant himself testified 
that its value was $1,800.00. We, however, believe that, 
since the burden of proof was upon claimant to establish 
the value, and considering the testimony of respondent’s 
witness, Weber, as corroborating the testimony given by 
claimant’s witness, Lloyd, rather than that of claimant 
himself, the $900.00 valuation has the more convincing 
power in our minds. 

We, therefore, find that the claim of Aibert Carroll 
should be allowed in the amount of $900.00. 

Claimants, George Waller and Charles Waller, jointly 
owned an lnterstate 300 51-B-1 Monopkne, two place 
cabin. They purchased it for $675.00 in 1949, installed a 
new engine, replaced the fabric, replaced all control 
cables, installed a new propeller, and made other repairs 
and replacements, which the witness, George Waller, 
stated cost an additional $1,500.00. He expressed the opin- 
ion that its fair cash market value immediately prior to 
the fire was $2,484.46. He testified that all of the fabric 
was burned off, except that on the leading edge of the 
wing; that the plane was not and could not be repaired, 
and that it was worthless. 

On re-direct examination the witness stated that had 
he wanted to sell the plane on the date of the fire, he could 
have perhaps gotten only $1,400.00 to $1,500.00. He also 
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stated that, if he had advertised in the paper, he probably 
could not have gotten more than !$900.00 for  it. 

Claimant’s witness, Richard E. Lloyd, the airport 
manager, stated that the plane was an Army Liaison plane 
manufactured by Interstate Aircraft Corporation, and 
that, in his opinion, the fair cash market value immedi- 
ately prior to  the fire was between $1,200.00 and $1,500.00. 
He stated that he had sold the same plane, which mas 
manufactured in 1942, t o  another group of men in 1947 
for $1,250.00. 

Respondent’s witness, Nelson Weber, testified that 
this was a war surplus plane, which depreciates more 
rapidly than civilian aircraft, inasmuch as production 
was discontinued, because it did not prove satisfactory 
to the military. He stated that he had never bought or 
sold one of these planes, but ha.d recently insured one. 
He expressed an opinion that the cash market value of 
the plane was $350.00. 

The evidence on this question varies to a consider- 
able extent, and it is difficult to  determine therefrom 
what the fair cash market value was a t  the time of the 
fire. 

There is evidence that the plane was sold twice, once 
in 1947 for $1,250.00, and again in 1949 to claimants for 
$675.00. The evidence with respect to  the enhancement 
of value by claimants is not too helpful. Apparently there 
was $680.21 expended for materials. The only evidence of 
any other expenditures consists only of a general state- 
ment that the eo-owners furnished their own labor to an 
extent of $1,000.00. There is no testimony in the record 
regarding the value of the alleged labor. While it is true 
that claimants did, to some extent, recondition the plane, 
and add equipment thereto after purchasing it, the 
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amount expended is not the test of fair cash market value, 
although it obviously affects the value. 

In  claimants’ testimony regarding his opinion of the 
fair cash market value as being $2,484.46, he admitted 
that the opinion was based upon the replacement cost. 
This, likewise, is not the test to be applied. He then 
stated that, “Perhaps I could not get more than $900.00. 
Perhaps it may be less than that. ” This latter statement 
was in answer to a question by the Commissioner as to 
whether he had an opinion of its worth on the open 
market, and not what it was worth to him. 

After a consideration of all the evidence, we find that 
the cash market value on March 2,1953 was $900.00. The 
salvage value was estimated by claimant at being $30.00. 
Therefore, the claim of George Waller and Charles Waller ~ 

should be allowed in the amount of $870.00. 

following amounts: 
Claimants’ claims herein are hereby allowed in the 

To claimants, Paul S. Lang, D.D.S., and Joe Morrison _...__.__.___. $776.50 
To claimant, Albert Carroll .............................................. ............. $900.00 
To claimants, George Waller and Charles Waller ................._. __ $870.00 

(No. 4661-Claimant awarded $1,621.20.) . 

JOHN SWETS, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion fled January 14, 1958. 

MATHIAS, MELOY AND MERICER, Attorneys for Claim- 

LATHAM CASTLE, Attorney General ; RICHARD F. 
ant. 

SIMAN, Assistant Attorney General, for Respondent. 

HIcHwAYs-negligent spraying of right-of-way. Evidence showed that 
repondent’s agents were negligent in spraying highway right-of-way so as to 
cause damage to crops on an adjoining field. 
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DAMAGES-burden of proof. Evidence presented on damages must afford 
data reasonably certain by which a court or jury may find the actual loss, and 
claimant must show by a preponderance of the evidence the damages caused 
by injuries complained of. 

TOLSON, C. J. 
On January 6, 1955, claimant, John Swets, filed his 

complaint for damages in the amount of $3,750.00 f o r  the 
alleged neglect of the servants of the State of Illinois 
in spraying chemicals on the right-of-way of the Calumet 
Superhighway. 

The matter was heard by commissioner Herbert G. 
Immenhausen, and the following portion of his report 
is hereby adopted by the Court: 

“Commissioner’s Report 
John Swets, by his attorneys, Mathias, Meloy and Merker, filed a com- 

plaint in the above entitled cause on January 6, 1955, wherein claimant seeks 
to recover the sum of $3,750.00 from respondent, the State of Illinois, for 
damages to 8 acres of tomatoes, which were planted during the growing 
season of 1954. 

On or about the middle of July, 1954, respondent’s employees and agents 
were in the process of spraying weed killer on the right-of-way of the Calumet 
Superhighway at ~t near 8 acres of land, which claimant had under cultiva- 
tion. Claimant alleges that the employees or agents of the Division of High- 
ways did not use care in conducting the spraying operation at a time when the 
wind was blowing across claimant’s 8 acres of growing tomatoes, and, as a 
result, a substantial amount of weed killer was deposited on claimant’s grow- 
ing tomatoes, and his crops were damaged and destroyed in an amount of 
75% of the crop, causing a loss of $3,750.00. 

The bill of particulars filed by claimant alleges that claimant was raising 
tomatoes under contract with the Campbell !Soup Company; that the toma- 
toes picked on the 8 acres in question totaled 51 tons; and, that the yield 
should have produced 22 tons per acre, or 176 tons. The loss was com- 
puted at $30.00 per ton, or 125 tons, making a loss of $3,750.00. 

Respondent, the State of Illinois, did not file an answer, and a general 
traverse or denial of the fact shall be considered as filed. Repondent filed a 
Departmental Report (Exhibit 2 )  with the Court of Claims on February 13, 
1957. The matters contained therein shall be prima facie evidence of the facts 
set forth therein, (Rule 16, Court of Claims). 

Departmental Reliort 
On July 13, 1954, the Larkin Spraying Service was doing work for the 

Division of Highways, and, a t  the direction of this office, was spraying the 
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median strip of Calumet Expressway between 159th and 167th Street. This 
area includes that portion of the highway right-of-way, which adjoins the 
property of Mr. Swets. 

The spraying was done with a truck mounted sprayer unit, which was 
equipped with a hand operated gun type nozzle. This nozzle was manipulated 
by a man from the truck. 

The Expressway at that location runs in a north-south direction. The 
tomato field in question joins the Expressway right-of-way on the west side of 
the Expressway, and extends approximately 497 feet in a southerly direction 
and 624 feet in a westerly direction. The median strip, which was being 
sprayed at this time, is parallel to the east edge of the tomato field and 130 
feet west. Thus, the nearest point of exposure was 130 feet. 

The wind on this date was out of the northeast at a velocity of 6.1 miles 
per hour. The temperature was 84 degrees. 

The chemical applied at this time was a low volatile tetrahydrofurfuryl 
ester of 2, 4-D. The solution was applied at the rate recommended by the 
manufacturer. The Larkin Spraying Service applied 2, 4-D to approximately 
200 acres of right-of-way on the Calumet Expressway. 

A letter, dated August 19, 1954, from the law office of Messrs. Mathias, 
Meloy and Merker, who represented Mr. Swets, informed us that the tomato 
crop of Mr. Swets had been damaged to the extent of 50% of the anticipated 
yield. 

After the letter was received in this office, Mr. Tipsword of the Express- 
way office contacted Mr. Swets, and his report was as follows: 

“I talked with Mr. Bernard Swets, who represented his brother, Mr. John 
Swets, who resides at  169th Street and the east frontage road of Calumet 
Expressway, relative to the above mentioned subject. Mr. Swets and I visited 
the field of tomatoes, which he contends were damaged by our weed 
killer spray. 

The field is located at 165th Street and the west frontage road of 
Calumet Expressway, and extends 520 feet along the west frontage road, and 
624 feet in a westerly direction away from the frontage road. 

I walked over the fieId with Mr. Swets while he pointed out the alleged 
damage. He indicated curled leaves and fruit, which were imperfect, also leaves 
which were deeply serrated. He contends that these are symptoms of 2, 4-D 
damage. In my examination of the field, I noticed that the symptoms, which 
Mr. Swets indicated, were not more pronounced nearer the roadway nor less 
pronounced at the opposite of the field, as one would expect, but were uni- 
formly distributed throughout the entire field. In no case did we find any 
dead plants, and all plants, which we examined, bore fruit in various stages of 
maturity. 

I, also, noted that a tomato field adjoins the field of Mr. Swets on the 
south, and lies in the same relative position along the frontage road; also, 
there is a field approximately one-half mile north of this location along the 
frontage road. 

Mr. Swets and I then talked with a Mr. Thad Stoltz, who is a “Field 
Man” for the Campbell Soup Company. Mr. Swets is raising these tomatoes 
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under contract with the Campbell Soup Company, and Mr. Stoltz related 
that representatives of his company had estimated the yield of this field earlier 
in the season and again recently; the latest estimate showed a 50% decrease 
over the earlier estimate. The Campbell Soup people contend that this de- 
crease in estimated yield is due to the effects of 2, 4-D, which Mr. Swets 
contends was brought about by our operation. 

I then talked, by phone, with a Mr. Robbins of the Campbell Soup 
Company Research Bureau. Mr. Robbins explained the procedure for esti- 
mating the yield of a field of tomatoes before they have come into production. 
This estimating is done, as he explained it to me, by a complicated process of 
counting the fruit blossoms on sekeral plants, and multiplying this result by 
the number of plants in the field. He, then, explained that the later estimate, 
after the alleged damage, was made on the basis of results obtained by experi- 
ments, which the Campbell Soup Company has made, in which they applied 
controlled amounts of 2, 4-D to tomato plants, and compared the production 
of these affected plants with normal plants. 

Since I am unskilled in the science of tomato growing, it is my recom- 
mendation that this office contact a person in the Agricultural Department to 
make a study to determine whether or not this field of tomatoes has been 
damaged, and whether or not this damage can be attributed to 2, 4-D, or to a 
disease or insects. Also, if the damage is attributed to the presence of 2, 4-D, 
it should be determined whether the Division of Highways is responsible, or 
whether one of the nearby farmers applied 2, 4-D to his cornfield. 

If it is found that the Division of Highways is responsible, we should 
receive an independent opinion as to the extent of damage.” 

Another letter from Messrs. Mathias, Meloy and Merker on behalf of 
Mr. Swets was received in this office. This letter, dated September 10, 1954, 
stated that “All tomatoes have been picked from this field, and a total of 
4941 tons have been delivered to the Campbell Soup Company”. This letter 
further stated that the field should have produced 150 tons of tomatoes, and 
asked for a settlement of $3,000.00. 

Mr. Tipsword made a further report to this d i c e  on September 24, 1954, 
as follows: 

“On September 23, 1954, at 11:50 A.M., I had occasion to travel south 
on Calumet-Kingery Expressway. Mr. Andrew Speder and I were traveling 
together, and, as we passed the field of tomatoes owned by Mr. John Swets, I 
noted that the field was still being picked. Several people were loading toma- 
toes onto a truck, and many baskets, filled with tomatoes, were in the field. 

This brings to mind the fact that the letter of September 10, 1954 from 
the legal representatives of Mr. Swets presented an untrue picure of the total 
yield of this field. This letter stated that all tomatoes had been picked from 
this field, and a total of 49% tons had been delivered to the Campbell 
Soup Company. Although 49?h tons of tomatoes might have been delivered 
to the Campbell Soup Company, obviously all tomatoes had not been picked. 

Therefore, their mathematical process U:jed for arriving at  an alleged 
damage of 100 tons from our weed spraying operations does not account for 
the tomatoes picked since September loth.” 
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W e  were again contacted by Mr. Swets’ attorneys by letter, dated 
October 18, 1954. This letter stated that the harvest of the 8 acres of toma- 
toes had been completed, and that the yield was 51 tons, and that the yield 
should have been 176 tons on the basis of other acres planted by Mr. Swets. 
This letter asked for damages of 125 tons, or $3,750.00. 

We have recently contacted a Mr. Davies, who is the Divisidnal Agricul- 
tural Manager for the Campbell Soup Company. He gave the following 
statistics relative to tomato yields for the South Holland area: 
’ Five year average: 

Years 1949 through 1953 ............................................ 9.07 Tons per acre 
Years 1950 through Tons per acre 
Year 1954 13.13 Tons per acre 
Mr. Davies disclosed the fact that the absolute maximum yield for this 

area in 1954 was 22 tons per acre. He also gave the following general infor- 
mation concerning the 1954 tomato season: 

‘1954 was one of the wettest years; it was one of the shadiest 
years on record; 1954 was also a bad year for sour flies and fruitworms.’ 

Yours very truly, 
/s/ J. P. TUTHILL, 
Distn’ct Engineer” 

Your Commissioner heard the evidence pursuant to notice on January 16, 
1957, at 160 N. LaSalle Street, Chicago, Illinois. Claimant’s attorney called 
Mr. Wayne Tipsword under Section 60 of the Civil Practice Act for cross- 
examination. He testified that he was employed in July, 1954, by the State of 
Illinois as a Landscape Architect, and that at present he is Assistant Manager 
to the Expressway Maintenance Field Engineer, Division of Highways, De- 
partment of Public Works and Buildings. That in July, 1954, he met Mr. 
Bernard Swets at his home in South Holland. That on July 13, 1954, the 
State of Illinois by its agents sprayed the parkway between the lanes of 
Calumet Expressway in the locality of Mr. Swets’ farm. The spray used was 
2, 4-D, which is a selected weed killer of ester type. He saw Mr. Swets approxi- 
mately 6 weeks after the state had sprayed the highway, and inspected a field 
containing tomatoes alongside of the west edge of the highway covering 7yz 
acres. The tomatoes were in the same condition as other fields in the vicinity. 
He stated he was not an expert on tomatoes, but did know the effect of 2, 4-D 
on tomatoes. Its effect would depdnd on the intensity of the vegetable plant 
leaf, which would be affected by this type of weed killer. I t  would depend 
on the wind. If the wind was traveling 6 miles per hour from the northeast, I 
do not think the weed killer would affect tomatoes for more than 150 feet 
away. By stipulation, respondent’s exhibit No. 1, a plat, was admitted into 
evidence. On respondent’s cross-examination, Mr. Tipsword stated that the 
instructions given to the agent were not to spray weed killer when the wind 
exceeded 8 miles per hour, and not to spray susceptible plants, such as trees, 
along the right-of-way, and, in general, to use caution in the method of its 
application; on further examination by Mr. Carr he said that he visited Mr. 
Swets’ farm, and wrote a report in which he stated ‘I walked over the field 
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with Mr. Swets while he pointed out the alleged damage. He indicated curled 
leaves and fruit, which were imperfect, and also leaves, which were deeply 
serrated. He contends that these are symptoms of 2, 4-D.’ 

Next witness called was Mr. John Swets, who testified that he lived in 
South Holland at 166th and Emerald, and was a farmer. He identified the 
plat introduced into evidence by agreement, and stated that the tomatoes 
were growing on his land situated south of the Calumet Expressway in July, 
1954, that the plants were bearing some fruit and some blossoms; that same 
tomatoes were present, and that some of the plants were blooming prior to 
July 13, 1954. That on July 13, 1954, he noticed they were spraying along the 
Calumet Expressway, and went down to the truck from which the spraying 
was being done; that the truck was one block north of the north edge of his 
tomato field; that the parkway was being sprayed, with a hand nozzle spray, 
that the spray was going into the air about 10 to 12 feet. At that time the 
wind was blowing from the east, and that both he and his brother asked them 
to stop the spraying because of the tomatoes. The man handling the spray at 
the time was standing on the truck about 3 feet above the roadway on a 
platform; that he told them he owned this patch of tomatoes, and the weed 
killer was awfully hard on tomatoes; that the wind was from the east a t  the 
time, and that he told them it would do a lot of damage, if it continued. He 
tried to stop them, but they said that they were hired by the state, and were 
going to continue. They proceeded to spray the highway, and he noticed a mist 
traveling toward the west going up as high as 10 or 12  feet. This field con- 
tained 8 acres of tomatoes, and, after July 13th, the new foliage on the 
tomato plants was pointed something like fern. He noticed this about 10 days 
after the spraying, and he further noticed that the tomatoes did not grow any 
more, and that the blossoms and leaves were curling. Eventually the tomatoes 
on the 8 acres were harvested, and yielded 51 tons. They were sold at $33.00 a 
ton, and he started picking some tomatoes the latter part of July to the time 
of freezing, which were delivered to the Campbell Soup Company at their 
loading station in South Holland. They were to be used by the company 
for tomato juice, tomato soup and probably vegetable soup. He noticed, after 

spraying, the tomato plants remained small, and did not grow anymore. This 
was caused by 2, 4-D. 

Claimant’s next witness was Wayne Robbins. He testified that he was the 
Divisional Plant Pathologist and Genetologist for the Campbell Soup Com- 
pany, and that he attended the Iowa State college where he majored in plant 
physiology. During his association with the Campbell Soup Company he had 
specialized in tomatoes; that he had occasion to experiment and observe the 
use of various solutions known as weed killers on tomato plants, primarily 
2, 4-D; and, that he had observed the effect of 2, 4-D on tomato plants. 

He was acquainted with the land owned by John Swets in the vicinity of 
South Holland, Illinois, which borders the western edge of the Calumet 
Expressway. He visited this particular plot in August of the summer of 1954, 
about two weeks after July 13, 1954; that he examined the damaged plants, 
and that they manifested symptoms typical of 2, 4-D damage. Those symp- 
toms consisted of twisting of stems, peteyal formation of leaflets, and distor- 
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tion of leaflets. There was a dropping of blossoms, and a general dwarfing of 
the plants. 

A volatile ester type of 2, 4-D is used commonly for weed control. It  can 
affect living vegetation even after it has been applied, since the formulation 
of 2, 4-D may revolatize to a period of at least two weeks subsequent to the 
time of application, and the volatile vapors are as toxic as the material itself 
on direct application. 

The vapors of the toxic material flow through the air for varying periods 
of time, depending upon its strength and the temperature conditions. They 
will keep emanating from the point of application, and drift through the ai1 
in whichever direction the wind is blowing. He stated that from his experi- 
ence this can continue for around two weeks after the original application, and 
he had known of symptoms that would appear 16 days after the application. 
He had performed 2 separate experiments in 2 separate years, 1952 and 1953, 
on the effects of 2, 4-D upon tomato plants. 

Thereupon, claimant’s exhibit No. 1, a United States Weather Report, 
was introduced and admitted into evidence. It  showed that on July 13, 1954, 
the maximum temperature was 93, and the minimum was 75. The average 
wind was northeast at 6.1 miles per hour. The maximum wind on that date 
was 12 miles per hour. Though there was no rain on July 13th, there was a 
trace of rain on the 14th. 

Thereupon, claimant’s attorney, Mr. Carr, asked a hypothetical question 
based upon the testimony heretofore given, and asked for an opinion based 
upon a reasonable degree of scientific certainty as to whether or not there 
could or might have been a causal connection between the condition of the 
tomatoes at approximately two weeks subsequent to the application of the 
2, 4-D taking into consideration the temperature and wind velocity. His 
answer thereto was that, in his opinion, the plants were damaged as a result 
of the 2, 4-D being sprayed at the center of the road. 

The next witness called by the claimant was Phillip Paarlberg, who re- 
sides at 166th and Cottage Grove, South Holland. He is a supervisor for the 
Campbell Soup Company in the South Holland area, and his duties are to 
follow the tomato crop from beginning to end, checking it daily, and answer- 
ing calls, if any farmer has difficulties. He held that position in 1954, and 
testified he was acquainted with the 8 acres of tomatoes owned by Mr. J. 
Swets; that this field was just west of the Calumet Expressway; that he 
visited the Swets farm about three times prior to July 13, 1954, that it was an 
excellent field, and had prospects of a real good crop of tomatoes. 

He was acquainted with other tomato fields in the vicinity of Mr. Swets’ 
farm, where the soil was the saime, the same plants were used, and the 
weather conditions were the same; that he knew of the yield of tomatoes in 
these fields for the year 1954; that one field yielded 26 tons per acre, one a 
little over 20 tons, and the other approximately 22 tons per acre. 

He went to Mr. Swets’ farm subsequent to July 13, 1954, and saw it at 
least once ai week until the harvesting was finished; that during these visits 
the stems didn’t get any more fruit, and on some of them the fruit was very 
small; that the average tomatoes were about 100 fruit to the 33-pound hamper, 
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and these averaged between 180 and 200 fruit to the 33-pound hamper; that 
the vines did not develop any new growth to amount to anything; that he 
noticed the change in the appearance of the vines IO days after the spraying 
occurred; and that from his experience he indicated that the vines had been 
affected by 2 ,  4-D. 

Bernard Swets was called by claimant as the next witness, and stated that 
he resides in South Holland next door to his brother; that he was acquainted 
with the fields of tomatoes situated on the west side of the Calumet Express- 
way; that the fields contained 8 acres, and were planted in tomatoes; that 
he had occasion tq go into the tomato fields during the growing season of 
1954, and on many occasions cultivated them; that on July 13, 1954, he saw 
a truck engaged in spraying moving south on Calumet Expressway. He went 
home and got his brother, went back to the truck, because he could smell 
what they were spraying and asked them to stop. In reply, they said that they 
had orders to spray, and he told them to go ahead, and they would suffer. They 
went ahead and sprayed. 

The spray appeared to be a mist, and, while they were spraying the 
center, the wind was blowing from the northeast, which caused it to drift. 
The spray rose into the air like dust as high as 10 feet. 

Subsequent to July 13, 1954, he noticed that the Ieaves being produced 
were fern-like instead of a real leaf, and the leaves would just curl up; that 
they harvested 8 acres, and the entire yield was 51 tons. He knew that, be- 
cause they kept tract of the amount harvested, and were paid $30.00 a ton 
for the tomatoes.” 

The Commissioner recommended an award in the 
amount of $1,621.20. The basis of this award was the 
average yield of 13.13 tons per acre, as disclosed by the 
Departmental Report, rather than the 20 tons as testified 
to by Phillip Paarlberg, a crop supervisor, residing in 
the vicinity. 

This Court has little difficulty in finding that claim- 
ant was damaged by the negligent acts of respondent, 
but has considerable difficulty in assessing his damages. 

An examination of the abstract of the record dis- 
closes that five persons testified as to the facts of the 
case. One witness, Phillip Paarlberg, gave his opinion 
as to the tons per acre grown in the immediate vicinity. 
Claimant, John Swets, offered testimony as to the yield 
on a tract five miles away, which testimony was properly 
excluded by the Commissioner. 
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John Swets and his brother, Bernard, are tomato 
growers in the vicinity, yet they did not testify as to the 
yield from neighboring fields. Both Paarlberg and a 
Mr. Davies, mentioned in the Departmental Report, are 
employees of the Campbell Soup Company, yet their 
report on average yield is substantially different. 

Mention was made that the crops were picked by 
Mexican and negro laborers, and, thereafter, haded to  
market. Yet, there was no evidence as to the costs of 
such services, which would be in mitigation of the claim. 

As to proof of damages, the rule is set forth in 
Wright vs. Wagner Duiry Co., 338 Ill. App. 211, 86 N.E. 
(2d) 857 : 

“The general rule with regard to proof of damages is that the evidence 
must afford data reasonably certain from which a court or jury may find 
the actual loss, and plaintiff must show by a preponderance of the evidence 
the damages caused by injuries complained of.” 

Since the evidence is conflicting, and respondent ad- 
mits, by its Departmental Report, that the average yield 
was at  least 13.13 tons per acre, that figure, will be used 
as follows: 

8 x 13.13-$105.04 @ $30.00 per ton ......~~~....~..~~.~..~~~.......... $ 3,151.20 
Received 51 tons @ $30.00 per ton ......................................... 1,530.00 

Loss ....................................................................................... 1,621.20 

An award is, therefore, made to claimant, John 
Swets, in the amount of $1,621.20. 

(No. 4669-Claimant awarded $1,375.29. ) 

J. E. VICKERS AND F. N. BYRD, CO-PARTNERS, d / b / a  DELTA Tow- 
ING COMPANY AND WESTCHESTER FIRE INSURANCE COMPANY, A 
CORPORATION, AS SUBROGEE, Claimants, vs. STATE OF ILLINOIS, 

Respondent. 
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Opinion filed January 14, 1958. 

BRADLEY, PIPIN, VETTER AND EATON, Attorneys for 

LATHAM CASTLE, Attorney General ; BERNARD GENIS, 
Claimants. 

Assistant Attorney General, for Respondent. 

WAmRwAYs-negligent raising of bridge. Where evidence showed that 
bridge tender delayed in giving red flasher signal to barge, and expended ap- 
proximately one minute in endeavoring to clear bridge of automobile, such 
actions constituted negligence and entitled claimant to recover. 

S~ME-duty to warn that bridge will not open. If for any reason, a bridge 
canont be opened, proper signals should be given to that effect, such as will 
warn the approaching vessel in sufficient time to heave to. Once the pilot of 
a vessel has given the proper signal to open the bridge, in the absence of 
proper warning, he has a right to assume that the bridge will be timely opened 
for passage. 

WHAM, J. 
This is a claim by J. E. Vickers and F. N. Byrd, CO- 

Partners, d/b/a Delta Towing Company, and the West- 
Chester Fire Insurance Company, A Corporation, as 
subrogee, to recover the total sum of $1,375.29 for dam- 
ages done to radar equipment of the motor towboat, 
Nita Dean, which collided with the Ruby Street Bridge, 
a draw bridge maintained, operated and controlled by 
respondent over the Illinois waterway a t  Joliet, Illinois, 
on November 24, 1953. 

Claimants contend that the bridge tender, employed 
by the State of Illinois, negligently failed to give a proper 
signal that the bridge opening would be delayed in suf- 
ficient time to  warn the pilot of the Nita Dean of such 
fact, thereby causing the collision in question. 

Respondent contends that the bridge tender gave all 
signals required of him by the pertinent regulations 
governing the operation of draw bridges over navigable 
streams ; that the pilot of the Nita Dean failed to comply 
with signals; that the bridge tender acting in an emer- 

r 
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gency was not negligent; and the pilot of the Nita Dean 
negligently caused the collision. Respondent in its answer 
neither admitted nor denied the occurrence of the col- 
lision, and, on oral argument, questioned whether it 
happened at  all. 

Only two witnesses testified to the occurrence, 
namely, James Elmer Flanagin, pilot of the Nita Dean, 
f o r  claimants, and Harold Johnson, the bridge tender, 
€or responde&. 

Flanagin testified that he had been a river boat 
captain for ten years, a pilot f o r  sixteen years, and held 
an operator's license issued by the United States Govern- 
ment. On November 24, 1953, at 4:30 P. M., he was pilot- 
ing the Nita Dean, which was pushing two barges, end 
to  end, loaded with petroleum products destined for New 
Orleans, south and downstream on the Illinois waterway 
approaching the Ruby Street draw bridge. The Nita 
Dean was approximately 84 feet long and 26 feet wide, 
and had a radar screen installed ahead of the front mast 
at  such height that it could not pass under the bridge. 
The two barges totalled approximately 400 feet in length. 

The flotilla was proceeding at approximately l+'z 
miles per hour, and could have been brought to a stop 
within 500 feet, according to Flanagin. When the Nita 
Dean was approximately one-half mile from the bridge, 
the pilot signaled the bridge tender by one long blast of 
the horn, which was the proper signal in accordance with 
Federal Regulations of River Traffic to give notice for 
the opening of the draw bridge. 

The return signal received from the bridge tender 
was a flashing green light, which the witness Flanagin 
stated remained on to the best of his knowledge until 
one of the barges had passed under the bridge. He saw 

, 
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nothing on or about the bridge, which gave an indication 
of trouble. 

When the Nita Dean was approximately 250 feet 
away, the bridge raised approximately two feet, then 
stopped, and a red flashing signal light was given there- 
from. Flanagin then immediately reversed his engines, 
and the boat came to a halt immediately after the radar 
antenna had struck the front edge of the bridge, as the 
bow of the Nita Dean passed under it. The bridge then 
opened. 

The radar antenna, according to the witness Flan- 
agin, after striking the bridge, fell to the deck, and the 
shaft to which the radar screen was attached was bent, 
and would no longer revolve. He stated that this equip- 
ment was in good working condition prior to the accident. 
After the collision, he resumed the course downstream 
towards his destination, and had no conversation with 
respondent’s employee. 

Respondent’s witness, Harold Johnson, had been a 
bridge tender for a period of two months at the time of 
the accident. He stated that the Nita Dean was ap- 
proximately one-quarter mile up stream when the horn 
signal was given, and that he replied by a green flasher 
light signal of five seconds duration. He then waited 
approximately thirty seconds before initiating the 
bridge raising procedure until he observed a break in 
the vehicular traffic. 

This procedure involved ten separate steps, the first 
of which, after switching on the power, was to halt the 
traffic by lowering successively four gates, one for each 
traffic lane at  each end of the bridge. 

The first gate he attempted to lower was the one 
controlling eastbound traffic. At this time there was no 
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traffic on the bridge, and  the approaching vehicles had 
stopped at each end thereof. This gate could not be 
completely lowered, according to  the witness, because 
an automobile had stopped directly under it. The bridge 
raising mechanism was such that it would not operate 
until all of the traffic control gates were lowered. 

Thereupon, Johnson took a megaphone and shouted 
from the control house to attract the attention of the 
motorist, and direct him to come across the bridge. He 
had to shout several times before the motorist finally 
started across. This consumed approximately one minute. 
After the motorist proceeded partially across the bridge, 
he, Johnson, turned on the red flasher signal. It required 
approximately thirty seconds for the motorist to  com- 
plete the crossing. 

At this time the Nita Dean, according to Johnson, 
was 600 to 700 feet from the bridge. After the motorist 
had completed his crossing, the witness resumed the 
bridge raising procedure, which required an additional 
one minute. 

He stated that he watched the Nita Dean, as it ap- 
proached the bridge, but acknowledged he did not watch 
it at the times he was engaged in performing the pro- 
cedure required in raising it. 

He further stated that, from his position, he could 
not see the Nita Dean after it went under the bridge. 
He heard no unusual noise, and did not see whether any 
damage was done to  the Nita Dean. After it passed 
through the bridge, he lowered it. 

These two witnesses are in conflict with respect to  
distances and time. It is apparent that either one or 
both of them are mistaken on these estimates. However, 
the precise distances of the Nita Dean from the bridge 

~ 
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at various times is not controlli!lg. It is fo r  us to de- 
termine from all of the evidence, and the natural and 
reasonable inferences to be drawn therefrom, the facts 
as to  first, whether or not the Nita Dean actually struck 
the bridge, and second, the manner in which the collision, 
if any, occurred. 

With respect to the first question, the witness Flail- 
agin, testified unequivocally that the radar antenna of 
the Nita Dean collided with the bridge. There was no 
witness offered by respondent, who expressly contra- 
dicted this testimony. Johnson, the bridge tender, stated 
that he did not see whether any damage was done to the 
Nita Dean. His testimony to  the effect that he heard 
no collision does not bear greatly on the question, since 
he acknowledged that there was comsiderable noise 
around the bridgehouse. Nor, does the fact that he ob- 
served no damage to  the bridge constitute evidence that 
no collision occured. He did not state that he inspected 
the bridge, nor does it appear that the particular collision 
would damage it. 

His acknowledgment that he did not watch the Nita 
Dean, while operating the bridge, is a plausible reason 
why he observed no collision. 

In order for us to come to  the conclusion that no 
collision occurred, we would, of necessity, be compelled 
to  disregard the sworn testimony of the witness Flanagin, 
and accord to  it no weight whatever. Testimony on this 
point is not similar to an expression of an opinion on 
time and distance where a witness might be and often 
is mistaken. Here the collision either happened, o r  did 
not happen. This witness stated that it did, and there is 
nothing in the record, which causes us to doubt his 
veracity. 
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Moreover, George A. Freeman, Jr., Sales and Serv- 
ice Manager f o r  the Radiomarine Corporation of Amer- 
ica, New Orleans, Louisiana, and Lester E. Trubey, a 
radio technician of that company, both testified to  re- 
pairing the damaged antenna. Also, claimant’s exhibit 
No. 1, a subrogation receipt from the Westchester Fire 
Insurance Company in the amount of $875.29, sets forth 
the fact that the damage resulted from a collision bc- 
tween the Nita Dean and the Ruby Street Bridge on 
November 24, 1953. 

We find, therefore, that the collision did occur. 
As to the second question, namely, the manner in 

which the collision happened, we find the facts to be: 
The Nita Dean properly signaled its approach when 
between a quarter and a half mile from the bridge. The 
exact distance is not of paramount importance. The re- 
turn signal from the bridge tender was a green flashing 
light given for a period of time in accordance with the 
then existing regulations. The Nita Dean continued 
toward the bridge a t  a slow rate of speed approximately 
l+$ miles per hour. No other signal was given until the 
Nita Dean was too close to  avoid the collision. The bridge 
was clear of traffic, and nothing was apparent to  cause 
the pilot to  believe that it would not open in sufficient 
time. When the Nita Dean was approximately 250 feet 
from the bridge, the red flasher light came on, and the 
pilot immediately reversed his engines, and thereafter 
did all that could have been reasonably expected of him 
in attempting to stop. 

Respondent’s witness, Johnson, places the Nita 
Dean 600 to 700 feet from the bridge at  the time he gave 
the red flasher signal. We believe he was mistaken in 
his estimate of distance. I f  this were so, not only would 
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the Nita Dean have been able to stop, but the bridge 
would have been opened before the Nita Dean reached 
it, and no collision would have occurred. 

The bridge tender, after hearing the Nita Dean 
signal when a quarter to a half mile from the bridge, 
began to take the necessary steps to raise it. He en- 
countered difficulty through no fault of his own, because 
an automobile, stopped under the gate, prevented his 
opening the bridge until the automobile had crossed it. 
Up to that point, he had acted properly. 

He then, however, before giving the red flasher 
signal to  the Nita Dean, expended approximately one 
minute shouting at  the driver of the automobile to  attract 
his attention and instruct him to go  across the bridge, 
when the Nita Dean was approaching in close proximity. 

Here is the point upon which this case should turn. 
Was it negligence on the part of the bridge tender to 
delay giving a red flasher signal until he had finally 
attracted the attention of the automobile driver? Should 
he have given the signal as soon as he observed the auto- 
mobile stopped under the gate? Was the pilot of the 
Nita Dean entitled to rely upon the bridge opening in 
the absence of a specific signal to  the contrary? 

We have noted the authorities cited by both claim- 
ants and respondent, and the regulations and directives 
issued by the Corps of Engineers, ‘IT. S. Army, regarding 
signals to be given by vessels and bridge tenders in the 
Joliet area. 

The general principle of law regarding the use of 
navigable streams by owners and operators of vessels 
and bridges is set forth in Clenaent vs. Metropol i tm 
Wests ide  El Ry. Co., 123 Fed. 25‘1 at page 273, which 
was cited and followed by this Court in the case of 
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Fabick Tugboat Revztal Co., Inc., A Corporatiovz, vs. 
State of Illinois, 21 C.C.R. 360, and in a number of cases 
throughout the country. 

“A bridge spanning a navigable river is an obstruction to navigation 
tolerated because of necessity and convenience to commerce upon land. Such 
a structure must be so maintained and operated that navigation may not be 
impeded more than is absolutely necessary, the right of navigation being 
paramount. It is incumbent upon the owner that the bridge be so constructed 
that it may be readily opened to admit the passage of craft, and maintained 
in suitable condition thereto. It is also his duty to place in charge those who 
are competent to operate the bridge, to watch for signals, and to open the 
bridge for the passage of vessels, and for the performance of such delegated 
duty he’is responsible. It is also his duty to equip the bridge with proper lights 
giving warning of the position of the bridge and of its opening and closing. If 
for any reason the bridge cannot be opened, proper signals should be given to 
that effect, such as will warn the approaching vessel in time to heave to. A 
vessel, having given the proper signal to open the bridge and prudently pro- 
ceeding under slow speed has, in the absence of proper warning, the right to 
assume that the bridge will be timely opened for passage. She is not bound to 
heave to until the bridge has been swung or raised and locked, and to 
critically examine the situation before proceeding (City of Chicago vs. Mullen, 
54 C.C.A. 94, 116 Fed. 292), but may carefully proceed at slow speed upon 
the assumption that the bridge will open in response to the signal, and may 
so proceed until such time as it appears by proper warning, or in reasonable 
view of the situation, that the bridge will not be opened (Manistee Lumber 
Company vs. City of Chicago (D.C.), 44 Fed. 87; Central Railroad Com- 
Fatly o f  New Jersey vs. Pennsylvania Railroad Company, 8 C.C.A. 86, 59 
Fed. 192) ,  when it becomes the duty of the vessel, if possible, to stop, and, 
if necessary, to go astern.” 

These principles are also set forth in Vol. 45 of 
Corpus Juris in the chapter on Navigable Waters. With 
particular reference to the duty of a. navigator, it reads 
as follows at paragraph 80BB: 

“Navigators are only required to use ordinary skill and care in attempting 
to pass through a draw. A vessel having signaled for the opening of a draw 
may properly proceed at slow speed on the assumption that the draw will 
open until the contrary appears by proper warning or otherwise, and is not 
to be held contributorily negligent, because of acts performed in the emer- 
gency created by the negligent management of the draw, even though the 
navigators may not have pursued the wisest course under the circumstances; 
but, on the other hand, the navigator must exercise due care, and the pilot 
of a vessel may not speculate on the hazards incident to a failure to open a 
draw, and continue to advance toward an unopened draw contrary to the 
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demands of prudence, or where a harbor regulation requires that the vessel 
be checked unless a return signal from the bridge is received, and it is 
negligence for a vessel to proceed after receiving a signal given in time and 
for good cause that the bridge is not open.” 

Therefore, unless changed by statute or regulation 
with the force of a statute, the pilot of the Ni ta  Dean, 
after he signaled and received the acknowledgment, had 
the right to presume that the bridge would open in suf- 
ficient time to permit safe passage, and such presumption 
continued to exist until the red flasher signal was given 
from the bridge. Respondent’s ‘bridge tender owed an 
affirmative duty to  immediately signal the Nita Dean, as 
soon as it reasonably appeared that the bridge could 
not be opened without delay. 

Respondent contends, howeyer, that, by virtue of 
the regulations and directives issued by the U. S. Corps 
of Engineers, a pilot can no  longer presume that the 
bridge will be opened barring any affirmative warning 
o r  reasonably apparent condition to the contrary. He 
must stop, if necessary, and await an affirmative signal 
that the bridge is being opened before he is entitled to 
proceed. 

We do not agree with this construction. 
The regulations were introduced into evidence as 

respondent’s exhibits Nos. 1 and 2, the pertinent parts 
of which read as follows: 

Respondent’s exhibit No. 1- 
“Upon receipt of signal from an approaching vessel, the bridge tender 

will answer by turning on the alternating green flashing lights for a short 
interval of about 5 seconds. As soon as highway tr&c is stopped, and the 
bridge starts to open, the alternating green flashing lights will again be turned 
on, and will remain on until the vessel has cleared the bridge. 

If the draw cannot be opened immediately, or if open, must be closed 
immediately, the signal from an approaching I esse1 will be acknowledged with 
the alternating red flashing lights. 

The operation of the regular pier lights and center navigation lights of 
each bridge will not be changed. 
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All vessel Masters are urged to cooperate with the bridge tenders and 
expedite the movement of their craft through bridge draws as promptly as 
practicable.” 

Respondent’s exhibit No. 2- 
“Upon signal from an approaching vessel, the bridge tender shall 

answer the signal by turning on the flashing green lights for a short interval, 
three to five seconds, then turn off. This will let the pilot know that his signal 
has been heard, and that the bridge tender is ready to open the bridge. 

Just as soon as traffic has been stopped, and the bridge starts to open, 
the green flashers will again be turned on, and left on until the vessel has 
cleared the bridge. 

The red flashing signals are to be used only as a signal that the bridge 
cannot be opened immediately due to a number of reasons, or, in any emer- 
gency, where it would be hazardous for a vessel to proceed toward the bridge 
unless under positive control.” 

Neither exhibit contains a specific direction requiring a 
vessel to  stop until the second green signal is given. 

If it was the practice to  require the vessel to stop 
and await the raising of the bridge before approaching 
it, this green signal would be unnecessary during day- 
light hours of good visibility, since it would be obvious 
to anyone that the bridge was opening. It appears to  us 
that this signal’s purpose is mainly designed to  give 
notice when visibility is bad or limited, and as a signal 
to  approaching vessels during periods of good visibility 
that speed may be increased in order to  facilitate passage 
with the least possible delay. 

The use of the red flasher light is not restricted by 
the directives to the initial reply upon receipt of the 
approaching vessel’s signal. 

I f  such a narrow construction was announced and 
given effect, it would render the signal useless fo r  the 
most part, since the real emergencies, wherein danger is 
threatened, arise when a vessel comes into close prox- 
imity of a bridge, and not when one quarter to a half 
mile away. The contents of exhibit No. 2 provide fo r  its 
use in all emergencies: 
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“The red flashing signals are to be used only as a signal that the bridge 
canont be opened immediately due to a number of reasons, or, in any emer- 
gency, where it would be hazardous for a vessel to proceed toward the bridge 
unless under positive control.” 

We believe that these directives fit into the frame- 
work of the law heretofore announced on this question, 
and do not alter it in any respect. 

Consequently, we find that the pilot of the Nita 
Dean was in the exercise of ordinary care in proceeding 
toward the bridge, at  a slow speed, after receiving the 
acknowledging green flasher light signal from the bridge. 
We further find that he exercised ordinary care in at- 
tempting to  bring his vessel to a halt upon receiving the 
red flashing signal. The claimants, therefore, have borne 
the burden of proving that they were in the exercise of 
ordinary care for the safety of the Nita Dean a t  the 
time and immediately prior to the collision in question. 

We further find that the bridge tender was negligent 
in failing to immediately give the red flashing signal, as 
soon as he observed the automobile under the gate, which 
prevented an immediate opening of the bridge. It was 
his delay in giving this warning signal that proximately 
caused the collision in question. Had he given the signal, 
the Nita Dean would have been able to completely stop 
before reaching the bridge. He should have foreseen this 
situation, and acted accordingly. The facts, as we have 
found them‘ to  be from the record presented to  us, es- 
tablish the necessary elements t o  the allowance of the 
claim. 

With respect to  the damages, we find that the repairs 
in the amount of $1,375.29, established by the testimony 
of the witness Freeman and the witness Trubey, are fair 
and reasonable charges for repairing the damage done 
in the collision. We also find from the evidence that 
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claimant, lTTestchester Fire Insurance Company, paid to 
the owners of the Delta Towing Company the sum of 
$875.29 under the terms of a $500.00 deductible policy of 
insurance, and that the owners of the Delta Towing 
Company paid the balance due on the bill, which 
amounted to  $500.00. 

We, therefore, allow the claim of the Westchester 
Fire Insurance Company in the amount of $875.29, and 
the claim of J. E. Vickers and F. N. Byrd, Co-Partners 
d/b/a Delta Towing Company, in the amount of $500.00. 

(No. 4705-Claimant awarded $1,960.5 5.) 

JAMES J. HAMMER, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed January 14, 1958. 

JOHN F. GNADINGER, Attorney for Claimant. 
LATHAM CASTLE, Attorney General ; THOMAS CRONIN, 

Assistant Attorney General, fo r  Respondent. 

HIGHWAYS-CCWIStNCfiVe notice. Where evidence showed that signs had 
been tilting over the paved portion of the highway at least three weeks prior 
to the accident in question, respondent is chargeable with notice of its 
dangerous condition. 

S A M E - ~ U ~ Y  to maintain signs. Respondent is under an obligation to 
maintain its highways and the signs, which are located along its shoulders, SO 
as not to be injurious to the traveling public operating vehicles, or riding in 
vehicles, with due care and caution for their own safety and the safety of 
others. 

EvmmcE-cricumstantial evidence. Where there was no eye witness, the 
fact at issue may be proven by circumstantial evidence. Such evidence consists 
of proof of certain facts and circumstances from which the Court may infer 
other connected facts, which usually and reasonably follow according to the 
common experience of mankind. 

FEARER, J. 
This is a claim for  personal injuries sustained by 

claimant on August 8,1954, a t  or about the hour of 11:30 
P.M., on State Route No. 52, approximately four miles 
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southeast of the City of Joliet, Will County, Illinois. The 
record consists of the following: 

1. Complaint. 
2. Tianscript of evidence. 
3. Motion of claimant for an extension of time to February 28, 1957 in 

which to file brief. 
4. Order of the Chief Justice granting the motion of claimant for an 

extension of time to and including February 28, 1957 in which to 
file brief, 

5 .  Abstract of evidence. 
6. Brief and argument of claimant. 
7. Brief and argument of respondent. 
8. Proof of service of a copy of the brief and argument of respondent 

on the office of counsel for claimant. 
9. Reply brief of claimant, together with attached proof of service of a 

copy of same on the office of the Attorney General. 
10. Motion of claimant for leave to withdraw request for oral argument. 
11. Proof of service of a copy of the motion of claimant on the office of 

the Attorney Geenral. 
12. Order of the Chief Justice granting the motion of claimant for leave 

to withdraw request for oral argument. 
13. Commissioner’s Report. 

Since respondent did not file an answer, a general 
traverse of all the allegations of the complaint will be 
con sidered. 

On the evening in question, claimant, his wife, Lor- 
raine, his daughter, and two other boys mere returning 
from a picnic in Manhattan, Illinois. Mr. Hammer, claim- 
ant, was riding in his 1954 Chevrolet Club Coupe, which 
was being driven by his wife. He was sitting in the rear 
of said automobile on the right-hand side. The right rear 
window was approximately one-half way open. The eve- 
ning was foggy and warm, visibility being about ten to 
fifteen feet. Just prior to the accident, claimant was 
smoking, and was not riding with his arm extended from 
the window; however, he did put his hand out of the 
window to  dispose of the cigarette. In doing so, his hand 
came in contact with a metal sign with diagonal marks 
thereon, being black and white in color. 

. 
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The top portion of the sign was tilted over the 
paved portion of the highway, and extended approxi- 
mately 495 inches from the outside of the pavement. The 
sign in question was a few feet from a narrow, concrete 
bridge, which is better indicated by claimant’s exhibit 
No. 6, being a photograph of the sign, bridge, and the 
highway at the location of the accident. 

The record is not clear as to the height of the sign, 
the distance that, the sign mas from the conbrete bridge, 
nor as to how far the boy, who was riding in the front seat 
on the right-hand side, had his elbow extended out the 
front window. There is some evidence, however, that the 
base of the sign was two feet from the north edge of the 
bridge. 

The accident happened near a curve in the highway 
north of the bridge. Claimant’s wife heard a thud, and 
she pulled around the curve, stopping on the shoulder. An 
examination was made of claimant’s right hand, and it 
was discovered that it was cut across the knuckles be- 
tween the middle and ring fingers. Eight stitches were 
necessitated to  close the wound. 

The only medical evidence produced was the doctor’s 
written report, admitted in evidence by stipulation, which 
gave a complete history of treatment, including first aid, 
post-first aid treatment, reading of X-Rays, and various 
measurements of the hand and forearm. The diagnosis 
and opinion of the doctor were to the effect that claim- 
ant had suffered an injury to the dorsum of his right 
hand, and that there was a 4 em. scar over the dorsum of 
the right hand. The proximal end of the third metacarpal 
was displaced approximately one-eighth of an inch in its 
relationship to  the wrist bone. Because of this abnormal 
relationship, there may well be the development of a trau- 
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matic arthritis within the next ftyw years, but at the pres- 
ent time there is no evidence of any arthritis. 

Neither claimant, his wife, nor any of the other occu- 
pants of the car returned to the scene of the accident on 
the evening in question, but took claimant immediately to 
St. Joseph’s Hospital, Joliet, Illinois, for emergency 
treatment. 

-4t the time, claimant was employed by the Jewel 
Tea Company, and reported to work the next day, being 
August 9, 1954. Claimant and his wife returned to  the 
scene of the accident, and examined the sign, which they 
testified was in the same condition, as previously referred 
to, and was protruding and extending over the highway 
about 4$4 inches. The height is not mentioned in the 
record. Both claimant and his wife testified that on the 
upper lefthand corner of the sign there was a mark, which 
indicated that something had struck it. The mark re- 
ferred to  was caused by the removal or elimination of dust 
and dirt, which were present on the rest of the sjgn. 

A brother of claimant took t h e e  photographs, claim- 
ant’s exhibits Nos. 6, 7 and 8, of the scene of the accident. 
These pictures were taken on August 11, 1954. 

A witness, by the name of B![undt, who lived at Man- 
hattan, Illinois, testified that he noticed the sign was bent, 
but did not report it to anyone. He was indefinite as to the 
time when he noticed that the sign was in a bent position, 
and was extending over the highway. 

Another witness, by the name of Klimek, who lived 
at Manhattan, Illinois, testified that the sign was tilted 
toward the highway, and that he had noticed this for 
three weeks prior to the accident, but did not report it to 
anyone. 
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At the close of claimant’s case, respondent offered in 
evidence the Departmental Report, which merely shows 
that the jurisdiction of this particular part of the highway 
was under the Department of Public Works and Build- 
ings of respondent from the time of its original con- 
struction, which was back in 1924 and 1925. It further 
pointed out that respondent did not have actual notice 
of the accident or injuries received by claimant until the 
complaint was filed in this Court. 

The State of Illinois is not an insurer of all persons 
traveling upon its highways. However, it is under a duty 
and obligation to maintain its highways and signs, which 
are located along the shoulders, in such a manner so as 
not to  be injurious to the traveling public operating ve- 
hicles, or riding in vehicles, with due care and caution for 
their own safety and the safety of others. 

There is evidence by at least two witnesses that, even 
though the state did not have actual notice ofl the defec- 
tive condition of the sign and its extension over the 
paved portion of the highway, it did have constructive 
notice, as this condition existed, according to witnesses, 
for a considerable period of time prior t o  the time of the 
accident, and should have been corrected by the mainte- 
nance men serving this particular stretch of road in Will 
County. 

There was no evidence offered that any of the 
witnesses testifying for claimant saw the sign on the night 
of the accident. However, we believe there is sufficient cir- 
cumstantial evidence to  establish the negligence of re- 
spondent in permitting the sign to  remain in the position 
in which it was on the night, of the accident, and that it 
was respondent’s negligence, which was the proximate 
cause of the injuries to claimant. We cannot find any evi- 
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dence where claimant was guilty of contributory negli- 
gence. 

Circumstantial evidence is legal evidence. ‘‘Where 
there is no eyewihess, the fact at  issue may be proved 
by circumstantial evidence. Such evidence consists of 
proof of certain facts and circumstances from which the 
court may infer other connected facts, which usually and 
reasonably follow according to the common experience 
of mankind. The general rule is that all facts are ad- 
missible in evidence, which naturally and logically tend 
to prove or disprove the fact in issue.” (Case cited is 
Ohio Bldg.  Vault Co. vs. Indus. Board, 277 111. 96.) 

Inasmuch as there is a lack of direct evidence, we 
believe claimant has established his claim, if not  entirely 
by direct evidence by certain circumstantial evidence, 
which established the fact that the sign in question did 
protrude over the highway, and was injurious and danger- 
ous to the traveling public on a fog,gy night, and that 
claimant’s jnjuries were sustained when his hand came 
into contact with the sign, as a result of which he re- 
ceived personal injuries. 

We believe claimant has maintained the burden of 
proving that, even though the state did not have actual 
notice, it had constructive notice. There was nothing 
offered by respondent to rebut this presumption. 

We do feel it was strange that the accident was not 
reported to the Division of Highways, Sheriff of Will 
County, State Police, or anyone else, and that the first 
notice that respondent had of the claim and injuries re- 
ceived by claimant was when this suit was filed. 

It is rather strange that the sign did not come in con- 
tact with any part of the automobile, and that claimant’s 
hand was the only object, whicli came into contact with 

, 
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the sign. This might, however, establish that the height 
of the sign would be approximately to the car window 
from which claimant put his hand in disposing of his 
cigarette. 

The Commissioner found that claimant had lost ap- 
proximately $214.40 in wages, and had paid $246.15 for 
medical care and treatment, making a total of $460.55. 

The medical report of Dr. Leimbacher indicates that 
claimant sustained a fracture of the proximal end of tlw 
third metacarpal, which was healed in a good position. 
It further points out that there is an eighth of an inch 
displacement of the proximal end of the third metacarpal 
in its relationship to the wrist bone. The last X-Ray, 
wliich was taken on March 1, 1955, revealed no evidence 
of traumatic arthritis at that time, but did show that the 
proximal end of the metacarpal was still approximately 
one-eighth of an inch dorsally displaced. The report of the 
doctor shows that he was of the opinion that, because of 
the abnormal relationship of the third metacarpal, there 
will be a development of traumatic arthritis in the wrist 
within the next few years, but at the present time there 
was no evidence of any arthritis. 

Based on the expenses in the amount of $460.55, and 
the nature and extent of claimant’s injuries, as outlined in 
Dr. Leimbacher’s report, it is the opinion of this Court 
that claimant should have and receive the sum of 

1 $1,960.55. 

I * 
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(No. 4707-Claimant awarded $31 3.63.) 

CHARLES DEDICH, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Ofiinion filed Ianuary 14, 1958. 

EDWARD D. LAPPERRE, Attorney for Claimant. 
LATHAM CASTLE, Attorney General ; BERNARD GENIS, 

Assistant Attorney General, for Respondent. 

STATE OFFICERS AND AGENTS-?IegligenCe. Evidence showed that re- 
spondent’s employee was negligent in putting an electric truck into an ele- 
vator without looking and warning claimant. an elevator operator, who was 
standing with his back to the truck in the process of closing the door. 

WHAM, J. 
This is a claim for damages sustained on March 3, 

1956 by claimant, Charles Dedich, elevator operator at the 
Merchandise Mart Building in the City of Chicago, when 
struck and injured by an electric truck operated by Daniel 
B. Owings, an employee of the Department of Labor, 
Division of Uneinployment Compensation, State of 
Illinois. 

Claimant contends that respondent’s employee negli- 
gently moved the truck vithout warning while in the ele- 
vator, which claimant was operating. Respondent con- 
tends that the employee was not negligent, and that claim- 
ant was contributorily negligent. 

Three witnesses testified to  the happening of the 
accident, namely, claimant, Charles Dedich, the state em- 
ployee, Daniel B. Owings, and a passenger in the elevator, 
Adolph Belovar. From their testimony the facts are these: 

Respondent’s agent drove the electric truck, which 
was used to move supplies in the Merchandise Mart 
Building, into the elevator clearing the door. Claimant, 
with his back to  the truck, was in the process of closing 
the door wlien respondent’s employee backed the truck 
over the right foot of and against claimant knocking him 
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out of the elevator onto the floor. Claimant did not direct 
the moving of the truck, and the reason given by re- 
spondent’s employee for moving it was to  make room in 
the elevator. He moved the truck without looking in that 
direction, and gave no warning to  claimant. 

In our opinion, these facts clearly establish that re- 
spondent’s employee was negligent, since he sliould have 
looked before he moved the truck, and warned claimant of 
his intended move. 

We further are of the opinion that claimant was ill  

the exercise of ordinary care for his own safety, and 
should recover from respondent for his damages. 

From the evidence, the injury sustained was not a 
serious or  permanent one. There were no broken bones, 
and, in fact, no medical evidence was produced. Claim- 
ant’s counsel acknowledged at the hearing that the injury 
was not permanent. 

Claimant described his own injuries as being to  the 
instep and left side of his right foot, which became swolleri 
and too painful to  use for approximately one week. He 
lost two weeks work at $1.95 per hour for  a forty hour 
week. He received payments under the Workmen’s Com- 
pensation Act for  one week and three days, which 
amounted to  $41.43. The Massachusetts Bonding and 
Insurance Company paid that amount to  claimant, and 
also paid the doctor bill of $34.00. They have notified 
the state in writing of their subrogation claim in the 
total sum of $75.43, and requested payment thereof. 

Claimant also received one-half pay for 8 days from 
his employer amounting to  $60.80, and union benefits in 
the amount of $17.00, thus totaling $117.80 received by 
him for his lost wages. Deducting this sum from the 
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amount of $156.00, which he would have earned had he 
not been injured, establishes a net wage loss of $38.20. 

Claimant testified that he suffered considerable pain 
as a result of the injury. At the time of the hearing, ap- 
proximately one year after the injury, he still noticed an 
occasional sharp pain of a short duration. His foot has a 
tendency to swell after he has worked a few hours, and he 
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(No. 47 5 7-Claimant awarded $1 0 5.2 3.) 

SAUL GOODMAN, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion fled January 14, 1‘958 

EPTON, SCOTT, MCCARTHY AND EPTON, Attorneys for 

LATHAM CASTLE, Attorney General ; LESTER SLOTT, 
Claimant. 

Assistant Attorney General, for Respondent. 

ILLINOIS NATIONAL GIJARD-Wgligent operation of vehicle. Evidence 
showed that National Guardsman was negligent in operating motor vehicle, 
entitling claimant to an award. 

FEARER, J. 
A claim has been filed in this Court for property 

damage to  claimant’s automobile growing out of an acci- 
dent, which occurred on May 7,1956, a t  or about the hour 
of 530  P.M., at the intersection of Wacker Drive and 
Monroe Street, in the City of Chicago, Illinois. 

Respondent’s vehicle, a truck of the Illinois National 
Giurd, was driven by Master Sgt. Solario. 

The record consists of the complaint, which was filed 
in this Court on January 4, 1957. It charges respondent 
with general acts of negligence, i.e., failure to keep the 
vehicle driven by Master Sgt. Solario under proper con- 
trol ; disregard of traffic signals ; failure to stop said auto- 
mobile at a stop sign, where claimant was waiting; and, 
failure to yield the right of way to  traffic having the green 
light at the intersection, and proceeding in the opposite 
direction just prior to  the collision. 

No answer having been filed by respondent, a general 
traverse is considered. 

The only witness testifying in the case was claimant. 
The only evidence offered by respondent was a Depart- 
mental Report. 
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As to  damages sustained as a result of said accident, 
claimant has proven by a preponderance or greater weight 
of the evidence a total cost of repairs to his automobile in 
the amount of $105.23. 

The Commissioner, who heard this case, recom- 
mended that the claim be allowed in the sum of $105.23. 
The Commissioner interrogated claimant, and had an 
opportunity to observe him, and his demeanor and manner 
of testifying. After making a cai:eful review of the De- 
partmental Report, he found that claimant maintained 
the burden of proving that he was free from contributory 
negligence, and that it was the negligence of Master Sgt. 
Solario in failing to observe claimant’s automobile parked 
a t  the intersection waiting for the traffic signal to  change, 
which mas the proximate cause of the accident, and which 
resulted in the damages testified to by claimant. Also, 
an exhibit was introduced substantiating the amount of 
damages to the trunk and bumper of claimant’s auto- 
mobile. The sum of $105.23 was paid to restore said 
damaged parts to the condition they were in just prior to 
the time of the accident. 

It is, therefore, the order of this Court that claimant, 
Saul Goodman, be allowed his claim in the sum of $105.23. 

(No. 4771-Claimant awarded $14,964.98.) 

UNJYERSITY OF CHICAGO, AN ILLINOIS CORPORATION, Claimant, 
vs. STATE OF ILLINOIS, Respondent. 

Opinion filed January 14, 1958. 

HOWARD H. MOORE AND WALTER V. LEEN, Attorneys 

LATHAM CASTLE, Attorney General ; RICHARD F. 
for  Claimant. 

SIMAN, Assistant Attorney General, for Respondent. 
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CoNTucTs-Zafised appropriation. Where evidence showed that the 
only reason claim was not paid was that the appropriation lapsed prior to the 
time the voucher was presented, a claim will be allowed. 

WHAM, J. 
This claim arises by reason of the lapse of an appro- 

priation prior to  the payment of an amount due the Uni- 
versity of Chicago by the State of Illinois. At  the time the 
appropriation lapsed, there were sufficient unexpended 
funds available tQ cover the amount of the claim. 

There is no dispute that the amount is due and 
owing, and respondent’s Departmental Report filed herein 
supports claimant’s contentions. 

The matter was heard by Commissioner George W. 
Presbrey, and, after studying the report, exhibits, and 
evidence, we concur with Commissioner Presbrey ’s rec- 
ommendation that the claim be allowed, and herewith 
adopt his report as our opinion in the cause: 

“The evidence in the above cause was taken on June 4, 1957. Walter V. 
Leen represented claimant, and Richard F. Siman, Assistant Attorney General, 
represented respondent. 

The testimony of one witness, Ted A. Kula, Supervisor of the General 
Accounts Section of the Comptroller’s Office at the University of Chicago, 
was heard in this cause. Respondent did not present any testimony. 

The testimony disclosed that the University of Chicago was making a 
claim against the State of Illinois for the sum of $14,964.98. On the 23rd of 
June, 1954, claimant made an application to the Mental Health Service of the 
Department of Public Welfare for a grant of $15,000.00. The funds were to 
be used by claimant for the purpose of conducting a research project, which 
involved the investigation of the problems of communication as related to 
the care of the mentally ill. The request for the grant was duly approved and 
authorized by respondent. The parties subsequently executed an informal 
agreement under which claimant agreed to conduct the research project, to 
report the results of the project to respondent, and to submit all bills for the 
project no later than September 15, 1955. Respondent agreed to reimburse 
claimant in an amount not to exceed $15,000.00 upon the presentation of 
quarterly bills on regular State of Illinois invoice forms. Pursuant to the 
contract, claimant conducted the research project during a period from July 
1, 1954 through June 30, 1955, and incurred costs chargeable to the grant 
in the amount of $14,964.98. This amount was expended and incurred by 
claimant in the furtherance of the research work required by the project. 
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Respondent acknowledged receipt on September 14, 1955 of a statement of 
costs, and informed claimant that this statement was not accepted as an 
invoice, because it was not presented on a regular State of Illinois voucher 
form, and that, since reimbursement for the costs of conducting the project 
was payable from funds for the 68th Biennium, which lapsed 011 September 
30, 1955, the department would be unable to pay the amount claimed, even 
if it were then presented on the prescribed form. 

It  appears claimant was not paid this amount, because, through an over- 
sight, it did not submit the quarterly statements on the project on the regular 
voucher forms, and because it subsequently did not submit the total amount 
due on the proper voucher form. 

I t  appears that there is no question but what the sum of $14,964.98 is 
due and owing to claimant, and this Commissioner recommends that the 
amount be paid to claimant.” 

The claim of the University of Chicago, An Illinois 
Corporation, is, therefore, allowed in the sum of $14,- 
964.98. 

(No. 4793-Claim denied.) 

GEORGE FOLEY, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed January 14, 1958. 

ALLEN H. MEYER, Attorney for Claimant. 
LATHAM CASTLE, Attorney General ; LESTER SLOTT, 

Assistant Attorney General, for Respondent. 
JURISDICTION-SfatUte of limitations. Where complaint on its face showed 

that claim accrued more than two years prior to its filing, the claim will be 
dismissed. 

TOLSON, C. J. 
On October 15,1957, George Foley filed his complaint 

in the Court of Claims seeking damages in the amount of 
$30,000.00. He alleges that he was unjustly convicted of 
burglary and larceny in the Circuit Court of Sangamon 
County in 1933, and was thereafter released and dis- 
charged upon the record by the same court in March, 
1950. He further alleges that he can prove his innocence, 

.and that he was not released on technical grounds. 
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The Attorney General filed a motion to  strike on the 
grounds that it appears on the face of the complaint that 
the action is barred by the statute of limitations. Claim- 
ant thereafter filed objections to the motion with sug- 
gestions. 

The pleadings raise a question of first impression, as 
it involves the construction of a recent amendment to the 
Court of Claims Act. Before considering the new law, it 
should be pointed out that, prior to June 19, 1957, this 
Court found itself without jurisdiction to consider cases 
of this kind. 

Montgomery vs. State o f  Illinois, 21 C.C.R. 205. 
Marcinkiewicz vs. State o f  Illinois, 21 C.C.R. 153. 
Harrison vs. State of Illinois, 21 C.C.R. 245. 

In the Montgomery case, the Court held that, in the 
absence of a constitutional provision or a specific statute, 
it was without jurisdiction to consider the matter, and 
a motion to strike the complaint was allowed. This ruling 
was followed in the other two cases mentioned above. 

It is of equal importance to bear in mind that the 
Court of Claims is a creature of statute. The Constitution 
prohibits the filing of any suit against the state, and it is 
only by statute that claims against the state may be 
considered by this statutory Court. It necessarily follows 
that this Court may not alter os  expand its jurisdiction 
by its rules or decisions. 

The following is an extract from the two sections of 
the Court of Claims Act, as amended and approved on 
June 19, 1957: 

JURISDICTION 

“The Court shall have jurisdiction to hear and determine the following 

A. 
B . 

matters: 
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C. All claims against the state for time unjustly served in prisons of this 
state where the persons imprisoned prove their innocence of the 
crime for which they were imprisoned; provided, the Court shall 
make no award in excess of the following amounts: for imprison- 
ment of 5 years or less, not more than $15,000; for imprisonment 
of 14 years or less but over 5 years, not more than $30,000; for 
imprisonment of over 14 years, not: more than $35,000; and, pro- 
vided further, the Court shall fix attorney’s fees not to exceed 25% 
of the awarded granted. 

D. ___________________....--.-....- 

E. _._............ ........._...____ 

F. _..._..._._.________-.-.--.....- 

LIMITATIONS 

“Every claim cognizable by the Court arising under subsection C of 
Section 8 of this Act shall be forever barred from prosecution therein unless 
it is filed with the Clerk of the Court within 12 years after the person asserting 
such claim is discharged from prison, or is granted a pardon by the Governor, 
whichever occurs later.” 

The wording of the two sections must be construed 
together, as Section 8C creates a new remedy, and the 
limitations in Section 22 establishes the time limit within 
which the action must be brought. 

In the instant case, we are not concerned with the 
construction of Section 8C, as the sole question is con- 
fined to the matter of limitations. The language of the 
limitations in Section 22 is clear and positive. It spells out 
a time limit of two years within which a claim must be 
filed from the date of discharge or pardon, whichever 
occurs later. Any complaint filed in this Court must, on 
its face, fall within that limitation, or it will be stricken 
on motion. 

Counsel, in his objections to the motion to strike, 
urges that the new remedy is merely a codification of the 
heretofore existing practice of presenting claims to the 
Legislature for redress, and, further, it would be an 

~ 
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anomaly of procedure mere the claimant precluded from 
appearing before this Court, in effect an arm of the Legis- 
lature, and still have a right to  proceed before the Legis- 
lature. 

As to  the right of the claimant to proceed now before 
the Legislature, we express no opinion. However, it is 
patent that claimant had this right for more than seven 
years, and for reasons of his own did not see,fit to avail 
himself of the opportunity. 

For the reasons stated, the motion of the Attorney 
General is allowed. 

It is, therefore, ordered that the said complaint be 
dismissed. 

(No. 3025-Claimant awarded $3,143.36.) 

ELVA JENNINGS PENWELL, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion fled March 7 ,  1958. 

JOHN W. PREIHS, Attorney f o r  Claimant. 
LATHAM CASTLE, Attorney General ; C. ARTHUR 

NEBEL, Assistant Attorney General, f o r  Respondent. 
WORKMEN’S COMPENSATION Am-supplemental award. Under the 

authority of Penwell vs. State, 11 C.C.R. 365, claimant awarded expenses 
incurred for nursing care, drugs, etc., for the period from December 1, 1956 
to October 1, 1957. 

TOLSON, C. J. 
On November 6, 1957, claimant, Elva Jennings Pen- 

well, filed a supplemental petition fo r  reimbursement for 
money expended by her fo r  medical services and expenses 
from December 1, 1956 to  October 1, 1957. 

On January 14,1957, claimant and respondent filed a 
joint motion for leave to waive the filing of briefs and 
arguments, and alleged that claimant’s receipts for pay- 
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ment of medical bills and services constituted the entire 
evidence in the case. 

Claimant was injured in an accident while employed 
at  the Illinois Soldiers’ and Sailors’ Children’s School at 
Normal, Illinois. The accident occurred on February 2, 
1936, and the original award is reported in 11 C.C.R. 365. 
This Court retained jurisdiction of the case, and succes- 
sive awards have been made from time to time. 

The petition before the Court a t  this time again dis- 
closes that claimant is permanently disabled, and is en- 
titled to an additional award. 

Original receipts, received in evidence, establish the 
following claim: 

( 1 )  Nurses 
(a) Wages ..... 
(b) Board and Room ..... 

................................. $1 ,OS 1.63 
532.00 

( 2 )  Drugs and Supplies ............................................................ 385.28 
( 3 )  Physician Services ........... 1,144.45 

Total ................................................................................... $3,143.36 

An award is, therefore, made to claimant for money 
expended from December 1, 1956 t o  October 1, 1957 in 
the amount of $3,143:36. 

The Court reserves jurisdiction for  further deter- 
mination of claimant’s need f o r  additional medical care. 

(Nos. 4590 and 4599-Claims denied.) 

MYRA M. MEISTER, AS EXECUTOR OF THE LAST WILL AND TESTA- 
’ MENT OF EDWIN F. MEISTER, DECEASED, AND WILLIAM J. 

HARTMAN, Claimants, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed March 7, 1958. 

HARRY L. PATE AND MANNS AND SHAW, Attorneys for 
Claimants. 
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LATHAM CASTLE, Attorney General ; C. ARTHUR 

NEBEL, Assistant Attorney General, for Respondent. 

~rGHwAYs-confribufory negligence. Evidence showed claimant was 
guilty of contributofy negligence when he failed to turn out, and did not 
apply his brakes until he was within ten feet of a slower moving state 
vehicle. 

SAME-Neg~igellce. Where state employees were driving vehicle down 
the highway pulling a straight edge to check the level of the highway, such 
conduct did not constitute negligence, and no award will be made for injuries 
resulting from a vehicle colliding with said state vehicle. 

TOLSON, C. J. 
On December 4, 1953, Myra M. Meister, as Executor 

of the Estate of Edwin F. Meister, filed her complaint 
against the State of Illinois, seeking damages in the 
amount of $7,500.00 for the wrongful death of her hus- 
band, Edwin F. Meiater. 

On January 7, 1954, William J. Hartman, filed his 
complaint against the State of Illinois, seeking damages 
in the amount of $7,500.00 for permanent injuries re- 
ceived due to  the alleged negligence of respondent. 

As bbth cases arose out of the same transaction, tliep 
were consolidated for hearing. 

There is little dispute as to the basic facts, which 
may be stated as follows: 

J o h n  Sills and Elmer G. Wheatley are engineers. 
On November 25, 1952, they were employed by the Di- 
vision of Highways, and were engaged in a straight edge 
operation on Route No. 37. Sills was driving a 1948 
Pontiac, owned by the State of Illinois, and Wheatley was 
seated in the trunk of the car operating the straight edge 
device. This device consists of an “I” beam, ten feet long 
and about six inches wide, with wheels at each end. Be- 
tween the wheels are a series of bolts set at a given level, 
and, when the device passes over a black top pavement, it 



mill detect “high spots” in the pavement by making a 
scratching sound. When these sounds are heard, the driver 
stops the car, and they are noted on a record. These rec- 
ords are used in determining the final payment due the 
contractor. Apparently the smootliness of the road is a 
factor in the final settlement. 

Edwin J. Meister, nom deceased, William J. Hartman, 
A1 Weber and Father James Casey had driven to San- 
dusky, Illinois to  go hunting. Due to the inclement 
weather, they left Sandusky on November 25, 1952 to 
return home. Meister mas the driver of the car, Hartman 
was seated to  his right in the front seat, and Weber and 
Father Casey mere seated in the rear. About three miles 
north of Farina, Illinois, at about 1 3 0  P.M., they collided 
with a state vehicle, which was being driven by John Sills. 

Using the language of claimants brief in describing 
the road condition, it appears as follows: 

“That highway No. 37 at the point of collision was a blacktop, two-lane 
highway, recently resurfaced, approximately 2 2  to 24 feet wide. That at the 
time of impact it had been raining very hard, and had been raining since 
early morning. That it was a very dark, cloudy, foggy and rainy day, and 
visibility was bad. That just prior to the accident Mr. Meister had been driv- 
ing approximately 50 miles per hour.” 

Edwin Meister died as a result of the collision, and 
there can be no dispute but what William J. Hartman mas 
seriously injured, and suffered permanent effects from 
such injuries. 

The complaint filed alleges a violation of the Uniform 
Act Regulating Traffic On Highways. (Ill. Rev. Stats., 
Chap. 951/2.) It also alleges common law negligence. 

Upon oral argument, it appeared that the work being 
done on the highway fell within the provisions of Chap. 
951/, See. 3.20D: 
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“The provisions of this Act shall not apply to persons, teams, motor 
vehicles and other equipment while actually engaged in work upon the surface 
of the highway, but shall apply tp such persons and vehicles when traveling to 
or from such work.” 

Therefore, claimants have limited their case to a 
charge of negligence. 

Respondent did not file an answer, but contended in 
its brief that Edwin Meister failed to  overtake and pass 
the state vehicle, as is provided by law, citing Chap. 95%, 
See. 153A; and, as a result, was guilty of contributory 
negligence. 

“Overtaking a vehicle on the left. The following rules shall govern the 
overtaking and passing of vehicles, proceeding in the same direction, subject 
to the limitations, exceptions, and special rules hereinafter stated: (a )  The 
driver of a vehicle overtaking another vehicle proceeding in the same direction 
shall pass to the left thereof at a safe distance, and shall not again drive to the 
right side of the roadway until safely clear of the overtaken vehicle.” 

As to the claim of William Hartman, respondent con- 
tends that the state vehicle was not being driven in a 
negligent manner so that no liability would result from its 
operation. 

Claimants presented the testimony of Louis A. Lush, 
a former employee of the Highway Department, who 
stated that he developed and thereafter manufactured a 
straight edge device. It was designed to  be pushed by 
hand, and that he had never known of it to  be pulled by a 
slow moving car, and, in his opinion, it would not do a 
satisfactory job unless pushed by hand. On cross-examina- 
tion, he stated that, within reasonable limits, it would 
make no difference whether it was propelled by a man or 
a motor vehicle. 

The Departmental Report stated that for short dis- 
tances the smoothness tester device was pushed by an 
operator, and for longer distances the device was held by 
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the operator while riding at the rear of a motor propelled 
vehicle. 

In  searching the record for €he alleged negligence of 
the state, we find that the state vehicle was being driven 
down the road at the rate of 15 rniles per hour, and at  
the time was dragging the testing device from the rear 
of the trunk. This set of facts in no way constitutes 
negligence on the part of respondent. It may not be the 
most thorough and satisfactory method of determining 
the condition of the highway, but such conduct in no 
sense of the word constitutes negligence. 

Claimants allege that this device should have been 
equipped with flags, lights or  other warning devices, so as 
to warn oncoming traffic of the condition. 

If  there had been no other warning devices on the 
state vehicle, this point would be well taken, but it ap- 
pears from the testimony of John Sills, the operator of 
the state vehicle, that the state car had tail lights on the 
sides of the car and not on the trunk, which were in 
operation, and tha.t such lights were clearly visible from 
the rear. 

On these facts, the Court concludes that respondent 
was not guilty of negligence in the operation of its vehicle 
at  the time and place in question. 

It appears from the testimony of Mr. Hartman that 
Mr. Meister did not attempt to  turn out onto the left  lane 
of travel, although that lane was open, and that the first 
time he was1 aware of the danger was from the squealing 
of the brakes and the almost simultaneous collision of 
the cars. This evidence leads to  the inescapable con- 
clusion that Mr. Meister was negligent in failing to  note 
that the car ahead of him was being driven a t  a much 
slower speed than his own car. His failure to turn out, 
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or to apply his brakes until he was within ten feet of 
the state vehicle, was such evidence of contributory negli- 
gence that no award can be made to  his estate. 

I n  the case of Porter vs. State, 21 C.C.R. 116, claim- 
ant ran into a state truck, which was moving slowly 
down the road scattering cinders. It was equipped with 
lights, which were burning at  the time. However, 
claimant was unable to  stop his car in time, and struck 
the back of the truck. The Court denied a recovery on 
the grounds that claimant was guilty of contributory 
negligence, and, due to the similarity of the facts, we 
believe that the Porter case is authority for denying the 
claim of Edwin Meister. 

Claimants argue that, if it be true that the facts 
disclose contributory negligence on the part of Edwin 
Meister, such negligence is not necessarily imputed to  
William Hartman, and cite the case of Thornpsout vs. 
Rierner, 283 Ill. App. 371. I n  that case, plaintiff's in- 
testate was riding in the back seat of a car, and had gone 
to  sleep. The car collided with a truck, and Mr. Thomp- 
son was killed. 

The court held that it was the province of the jury 
to determine the questions of negligence and contributory 
negligence. The court held that, if the jury found the 
truck driver was negligent, and that Mr. Thompson, even 
though asleep, was acting in a manner consistent with 
that of an ordinary prudent man under like circum- 
stances, the verdict would not be disturbed. 

I n  the instant case, Mr. Hartman was awake. He 
was sitting in the front seat, and was in a position to 
observe the traffic ahead. We do not believe that he was 
guilty of contributory negligence in failing to watch the 
road more closely, but, as we have stated before, we do 
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not believe that respondent was guilty of negligence. 
Although the record shows that M-r. Hartman sustained 
painful and serious injuries, there is no way that this 
Court can make an award without first finding that re- 
spondent was guilty of negligence. 

An award is, therefore, denied to Myra M. Meister, 
as Executor of the Estate of Edwin F. Meister, claimant 
in case No. 4590. 

An award is, therefore, denied to  William J. Hart- 
man, claimant in case No. 4599. 

(Judge Wham disqualified himself as a participant 
in the decision in this case.) 

(No. 4668-Claim denied.) 

SARA LEVY, Claimant, vs. STATE OF’ ILLINOIS, Respondent. 

Obinion filed January 14, 1958. 
Petition of claimant for rehearing donied March 7, 1958. 

I BLOCK AND SOLOMON, Attorneys f o r  Claimant. 
LATHAM CASTLE, Attorney General ; RICHARD F. 

SIMAN, Assistant Attorney General, f o r  Respondent. 
STATE INsTITuTIoNs-status of visitors. ’The fact that state institutions 

have visitors’ days and encourage visits to the patients would indicate that a 
visitor is more than a licensee, and should be treated as an invitee. 

SAME-duty to remove snow. Respondent is not liable for injuries re- 
sulting from the natural accumulation of snow and ice, and would be under 
no obligation to clear the walks in the first instance. By clearing them, re- 
spondent was performing a gratuitous service, :and, hence, would not be liable 
unless a dangerous condition was evidence of gross negligence. 

SAME-evidence. Where evidence showed that snow had fallen and had 
been removed four days prior to claimant’s fall, and there had been no further 
precipitation, there was no evidence of gross negligence as to require an award. 

TOLSON, C. J. 
On February 17, 1955, Sara Levy filed her complaint 

against the state seeking damages in the amount of 
$7,500.00 as compensation for injuries, which she allegedly 
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sustained by reason of the neglect of the state in failing 
to properly clear the walks of snow and ice at the Elgin 
State Hospital. 

The facts of the case are as follows: 
Sara Levy, claimant herein, resides in Chicago, Illi- 

nois. She has a son, Herbert Levy, who is an inmate or 
patient a t  Farm Colony No. 2, Elgin State Hospital, Elgin, 
Illinois. On January 31, 1954, Mrs. Levy and her husband, 
Abe Levy, drove out from Chicago to  the City of Elgin 
for the purpose of visiting their son. They left Chicago 
at approximately 12:OO M., and arrived at Farm Colony 
No. 2 during the regular visiting hours at the hospital be- 
tween l :00 and 2 :00 P.M. The building, known as Farm 
Colony No. 2, fronts on McLean Boulevard, which runs 
north and south, said building sets back approximately 
61 feet in an easterly direction from McLean Boulevard. 
The sidewalk, which is located on hospital property, runs 
east and west, and joins the door of the building to the 
gravel shoulder of McLean Boulevard. The hedge mark- 
ing the property line of the hospital, runs parallel to it. It 
appears that claimant left the automobile, which was 
parked by her husband on the gravel portion of McLean 
Boulevard, and walked to the west end of said sidewalk, 
and thence along said sidewaJk toward the Farm Colony 
No. 2 building. Mr. Levy remained behind to lock the 
door, and then walked to  catch up with his wife, who had 
in the meantime started to walk up the sidewalk. Claimant 
had walked approximately % of the distance from the end 
of the sidewalk to the building when she fell. As a result 
of the fall, she lost consciousness, and fractured her right 
ankle in three places. She subsequently received medical 
attention at the Elgin State Hospital, and on the fol- 
lowing morning Mr. Levy and his son-in-law took her to 
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the American Hospital in Chicago, Ilinois, where Dr. 
Allen Hirschtick attended her on Monday, February 1, 
1954. A competent physician estimated that claimant has 
approximately a 2.5% loss of use of said foot. 

At the time of the accident on January 31, 1954, the 
ground was covered with snow, and the temperature was 
below freezing. The United States Weather Observer re- 
port by W. 0. Beckner, of Elgin, Illinois, was admitted 
in evidence, and indicated a heavy snowfall in Elgin, 
Illinois on January 24, 1954, four days prior to Sunday, 
January 31, 1954, the day on which claimant received 
her injury. It appears that the employees of the State 
Hospital had attempted to  clear the sidewalk, or, in fact, 
did clear it. 

At the outset, it is necessary to determine the status 
of the complainant as a visitor at  the state institution, 
and, while the definition of the word “invitee’, connotes 
a business transaction in which boih parties are mutually 
interested, it would appear from the decision of Ellguth 
vs. Blackstome Hotel, 408 111. 343, that there is no hard 
and fast rule. 

The fact that the state institutions have visitors’ 
days and encourage visits with patients would indicate 
that claimant was more than a “licensee”, and should be 
treated as an “invitee”. 

The importance of determining the status is reflected 
in the degree of care required to be used. Hence, the Court 
finds and determines that a visitoi: is an “invitee”, and, 
therefore, the state must use reasonable care and caution 
in keeping the premises reasonably safe fo r  use by such 
“invitees ’,. 

A difficult legal problem is presented in this case in 
determining the responsibility, if any, of the state to 

I 
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clear snow and ice from sidewalks with reference to an 
“invitee”. There are reported cases involving municipal- 
ities and landlord and tenant, but there are no particular 
cases involving “invitees”, as such. 

To determine such law, it will be necessary to ex- 
amine the majority and minority rule covering the gen- 
eral proposition regarding liability f o r  snow removal. 
Attention is directed to the case of Durkirz vs. Lewitx, 3 
111. App. (2d) 481 - 123 N.E. (2d) 151, wherein the court 
discusses and reconciles the conflicting rules and ap- 
parent conflicts in the Illinois cases. 

The Massachusetts, our common law rule, is the 
majority rule, and is followed in Illinois. It is stated as 
follows : “neither a municipality nor adjacent property 
owners are liable for injuries resulting from the natural 
accumulation of snow and ice”. This rule has also been 
extended to the law of landlord and tenant. Riccitelli vs. 
Sternfield, 1 Ill. (2d) 133. 

. 

Certain exceptions to this rule are as follows: 
(1) Where laundry bags were dragged across a 

sidewalk creating a slippery condition. Kiwg vs. Swansow, 
216 Ill. App. 294. 

(2) Where a city pipe ejected water, which froze on 
the sidewalk. fIt6hha.r.d vs, City  of W o o d  River, 244 Ill. 
App. 414. 

(3) Where abutting property owner maintained a 
discharging drain spout. Loyd 11s. City  of East St. Louis, 
235 111. App. 353. 

(4) Skating pond adjacent to a sidewalk. Graham 
vs. City of Chicago, 346 Ill. 636. 

The Connecticut rule and minority rule, as it applies 
to the law of landlord and tenant, requires a landlord to 
use reasonable care in keeping the premises in a reason- 
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ably safe condition, aind this dutjy includes the removal 
of snow am? ice. Reardon vs. Xhimmelrnara, 102 Conn. 383. 

The facts of the Durkin case are of interest, as they 
involve an injury to  an “invitee”, but the case was de- 
cided on the landlord and tenant law. Plaintiff was an 
employee of a tenant living on the second floor of the 
building. Ice had accumulated on the second floor land- 
ing, and plaintiff ‘fell and was injured. A jury verdict 
in her favor was permitted to stand. The court found 
from the evidence that a leaky gutter had permitted ice 
to  accumulate on the landing, and, further, that the 
landlord had been notified of this dangerous condition, 
but did nothing about it. 

The court pointed out that Illinois differs from 
Massachusetts in its landlord and tenant law in that in 
Illinois a landlord must use reasonable care in main- 
taining such portions of the premises, which are used 
in common, Le., stairs, corridors, etc. It would further 
appear that this Appellate District, prefers the Connecti- 
cut rule over the Massachusetts nile. 

The court findly pointed out that, even under the 
Massachusetts rule, the fact in this case, Le., ice from a 
leaky gutter, and not snow and ice in its natural state, 
was the proximate cause, and was, therefore, a clear 
exception from the Massachusetts rule. 

From this maze of law, this Court finds that the 
Massachusetts rule is the law of this state, and recovery 
can only be had if the facts in the particular case fall 
within any of the recognized exceptions. 

Are there any unusual facts in the instant case that 
would place this case in the exceptional category, so that 
a recovery could be had? We find no such facts. Plaintiff 
alleges that the walks were cleaned in an improper man- 
ner, and bits of ice were left as a hazard. 
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In the case of McNeill  vs. H o m e  S t a t e  Bank, 48 N.E. 
(2d) 695, a decision from Massachusetts, it appears that 
a janitor had cleaned certain walks, and thereafter ice 
formed in a pocket due to  irregularities in the walks. 
The court reversed a verdict f o r  the plaintiff by stating 
that the landlord was under no obligation to  clear the 
walks in the first instance, and by clearing them he was 
performing a gratuitous service, and, hence, would not 
be liable, unless the dangerous condition was evidence 
of gross utegligence. 

Leaving bits of snow and ice are not evidence of 
gross  negligence. Hence, the Court finds that the facts 
of this case do not fall within any exception of the rule. 

Apart from the niceties and fine distinctions that 
appear in the cases, there is one fact alone in this case 
that would prevent a recovery. The weather report, 
claimant’s exhibit No. 6, indicates that five inches of 
snow fell on January 27,1954. The Departmental Report 
indicates that it was removed.from the walks on the same 
date. The weather report further indicates that there 
was “ro f u r t h e r  S ~ P O W  and ?so f u r ther  precipitatioiz be- 
tween January 27 and January 31. 

Respondent’s exhibit No. 1, a picture of the walk 
and building, and respondent’s exhibit No. 3, a diagram 
of the road and walk, indicate that this walk is the main 
entry to the building. For four days, including Sunday 
the 31st, this 61 foot walk must have been used repeatedly 
by people going t o  and f rom t h e  building. With such 
daily use, the only reasonable conclusion to  be drawn is 
that the sidewalk was in a reasonably passable condition. 

Since respondent was only required to use ordinary 
care in the maintenance of its premises, it would appear, 
without question, that it had discharged this duty. 
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An awa.rd is, therefore, denied. 

On February 13, 1958, claimant filed a petition for 
rehearing, and, in support thereof, urges that the Court 
overlooked or misapprehended matters contained in the 
reoords. 

We do not believe it will serve any purpose to re- 
examine the authorities submitted by claimant and re- 
spondent, as this Court, sitting as a jury and as a trier 
of the facts, does not believe that such facts tend to s u p  
port the charge of negligence. 

Petitioners allege the following : 

“The Court overlooked the fact, however, that the sidewalk in question 
was only used for visitors to the building during regular visiting hours. The  
visiting hours during the period in qeustion occurred only for a few hours on 
Saturday, and a few hours an  Sunday, and, therefore, the assumption by the 
Court that the sidewalk was in daily use by many people was erroneous.” 

Nowhere in the record do we find that the sidewalk 
in question was “only used f o r  visitors to the building 
during regular visiting hours ”. 

The building, undoubtedly had other doors for in- 
gress and egress, as a public safety measure. However, 
the exhibits indicate that the sidewalk in question was 
the main entrance to the building. It would be unreason- 
able to assume that only visitors used the walk, and more 
reasonable to assume that anyone connected with the 
hospital would use this walk in the ordinary routine of 
hospital care. 

Reasonable care and caution cannot be more pre- 
cisely defined. It does not mean that the state is an 
insurer, so that, if any patches of snow or ice remained 
on the walk, that fact alone would establish liability. 

This accident happened between one and two in the 
afternoon when there was sufficient visibility for claimant 
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to observe and protect herself from any patches of snow 
or ice. 

From a review of the facts, we again conclude that 
respondent used reasonable care in the clearing of its 
walks, and was, therefore, not guilty of any negligence. 

The petition for rehearing must, therefore, be denied. 

(No. 4747-Claimants awarded $1,325 .OO.) 
DENNIS HANCHETT BY CLIFFORD HANCHETT, HIS FATHER AND NEXT 

FRIEND, AND CLIFFORD HANCHETT, INDIVIDUALLY, Claimants, VS. 
STATE OF ILLINOIS, Respondent. 

Opinion filed Afiril 11,  1958. 

CASSIDY, SLOAN AND CASSIDY, Attorneys fo r  Claim- 

LATHAM CASTLE, Attorney General ; C. ARTHUR 

STATE INSTITUTIONS-Stock at large. Where evidence showed that re- 
spondent had knowledge of stock being loose at  7:30 P.M., abandoned their 
search at 9:30 P.M., and the accident occurred at  12:30 A.M. the following 
day; and further that no inspection was made of the fences to see if they were 
in good condition, the state was negligent for violating the statute making it 
unlawful for stock to run at  large on the highway, and an award will bc made. 

ants. 

NEBEL, Assistant Attorney General, for Respondent. 

FEARER, J. 
This is an action brought by Clifford' Hanchett, 

Father and next friend of Dennis Hanchett, f o r  personal 
injuries sustained by Dennis, and by Clifford Hanchett, 
individually, f o r  property damage to  his 1949 four door 
Chevrolet. This claim, filed herein against respondent, 
grew out of an accident, which occurred on November 6, 
1955, on R.R. No. 1, known as Garfield Hill, located out- 
side of Bartonville, Illinois, in the vicinity of the Peoria 
State Hospital. 

I The record consists of the following : 
1. Complaint. 
2. Departmental Report. 
3 .  Transcript of eiridence. 
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4. Motion of claimants for an extension of time to July 5, 1957 in 
which to file abstract and brief, together with proof of service of a 
copy of the motion on the office of the Attorney General. 

5. Order of the ChieE Justice granting the motion of claimants for an 
extension of time to and including [uly 5 ,  1957 in which to file 
abstract and brief. 

6. Abstract of evidence. 
7. Brief and argument of claimants. 
8. Statement, brief and argument of respondent. 
9. Reply brief of claimants. 

10. Commissioner’s Report. 

Respondent, by and through its agents and servants, 
is charged with: 

A. Carelessly and negligently failing to  provide an 
adequate enclosure on its property to restrain livestock 
(mules in this case) from straying along and across 
public lands and highways. 

B. Negligently and carelessly permitting the fencing 
enclosing said animals to become in a state of disrepair, 
permitting the mules to escape. 

C. Negligently and carelessly failing to provide 
adequate means to keep its said mules on its own prop- 
erty. 

D. Negligently and carelessly permitting its mules 
to stray along and across said R.R. No. 1. 

Shortly before midnight on the evening of November 
5 ,  1955, Dennis Hanchett and a friend, William Warren 
Dempster, were driving Clifford Hanchett ’s automobile 
in a westerly direction on Garfield Avenue near the 
Peoria State Hospital, which was under the jurisdiction 
and control of respondent. Just before the accident, 
Dennis Hanchettt was driving said automobile up  Gar- 
field Hill. James B. Gale at about said time was driving 
his automobile in an easterly direction across Garfield 
Road. As he came within 150 to 300 feet west of where 
the accident occurred, he saw three mules, which later 
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were identified as belonging to respondent. The mules 
were walking in an easterly direction along Garfield 
Road in the westbound lane. Mr. GaJe, seeing the Han- 
chett car approaching and coming around the corner, 
blinked his lights trying to  warn Hanchett of the pres- 
ence of the mules on the highway. It appears that at 
that time the Hanchett automobile was being driven not 
to exceed 25 miles per hour in a 35 mile per hour zone. 
There appears not to have been any overhead illumina- 
tion, and the only lights in the immediate vicinity were 
the lights from the Gale automobile. It further appears 
that Hanchett did not see the mules until he was five 
feet from them, and that he struck the mules while in 
the westbound lane of traffic on Garfield Avenue. 

There seems to be no question as to  the identity1 
and ownership of the mules, which were identified by 
witnesses testifying on behalf of both claimants and 
respondent. There was evidence that the mules were 
seen earlier on the day of November 5, 1955. One of 
respondent’s witnesses, a Mr. Wilkey, testified that the 
mules were loose as early as 7:30 P.M. on the evening 
in question, and he had notified a Mr. Pearl McCormack 
that the mules were not on the state hospital grounds. 
Mr. Wilkey called a Mr. Clyde Pryor, one of the patients 
from his ward, and they went to  the barns where the 
mules were generally kept. Mr. McCormack testified 
that he had no knowledge of how the mules escaped, and 
did not know whether or  not they had been used on the 
date in question. It further appears in the record that 
the gates to the pasture were closed at  the time Mr. 
McCormack made his inspection. No one testified that 
the pasture fence was in a good state of repair, nor had 
any inspection been made of the pasture fence, since the 
date of the accident. 
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When they were unable to locate the mules, Mr. 
McCormack returned Mr. Pryor to  his ward at  approx- 
imately 9 :30 P.M. on said date, and Mr. McCormack then 
returned to  his home. Mr. McCormack testified that no 
one, other than he or Mr. Pryor, made any effort to 
locate the mules. The next Mr. McCormack knew was 
that he received a telephone call about 12:30 A.M. on 
November 6, 1955 in regard to  the accident in question. 

As has been earlier stated, the mules were identified 
as being the property of respondent. From the evidence, 
it appears that the pavement was dry, and visibility was 

The statute involved is Chap. 8, Par. 1, 1955 Ill. 
good. 

Rev. Stats., which is as follows: 
“Hereafter, it shall be unlawful for any animal of the species of horse, 

ass, mule, cattle, sheep, goat, swine or geese, to run at large in the State of 
Illinois; Provided, that no owner or keeper of such animals shall be liable 
for damages in any civil suit for injury to the person or property of another 
caused by the running at large thereof, without the knowledge of such owner 
or keeper, when such owner or keeper can establish that he used reasonable 
care in restraining such animals from so running at  large.” 

A proviso was added to the statute in 1931, and, as 
a consequence of the enactment of See. 1, as it now 
stands without the proviso, the law of the State of Illi- 
nois requires the owner o r  keeper of stock named in the 
statute to keep them from running at  large on the public 
highways. The owner or keeper was liable in a civil 
action f o r  damages from his stock being loose on the 
highway, even though he did not know the stock was so 
a t  large. It was not necessary for the plaintiffs in such 
an action to allege that the owner or keeper negligently 
and unlawfully permitted his stock to be at  large. 
(Farrell vs. Crawford, 222 Ill. App. 499.) 

Under the proviso, the owner or keeper of stock may 
show in a civil action against him for injury caused to 
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a person or property, as a result of his stock running 
at large on th.e highway, that without his knowledge the 
stock was so at large, and that he used reasonable care 
to restrain the stock from being at  large. 

In  the present case as well as in that of Fugett vs. 
Murray,  311 Ill. App. 323, claimants introduced evidence 
proving that the mules belonged to  respondent; that the 
agents of respondent knew that the mules were at large ; 
that they made no examination of the fences or en- 
closure to  show that they were in a good state of repair; 
that they abandoned their search for the animals at  
9:30 P.M. on the evening before the accident, and made 
no further inquiry or search as to  the whereabouts 
of the animals after knowing they were at  large; that 
claimants were in the exercise of due care and caution 
f o r  their own safety, and that the mules running at large 
on the highway were the proximate cause of the accident. 
Claimants then rested their case. 

The general rule is that, where an accident occurs 
as a result of the violation of the statute making it un- 
lawful for stock to run a t  large on the highway, there 
is a presumption of negligence on the part of the owner 
or keeper of the stock, which is suEcient to carry the 
case to  the jury (45 A.L.R. 507). 

In the present case, as well as in the Fugett vs. 
Murray  case, respondent claims the benefit of the proviso. 
We adopt the rule in the Fzlgett vs. Murray  case that the 
proof to be established under the proviso was within the 
knowledge of respondent and claimants. The burden of 
proof after claimants rested their case in chief was on 
respondent. 

This Court passes not only on questions of the law, 
but is a trier of the facts of the case as well, and, as 
such, in considering the facts and the law of the case 

-23 
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cannot help but find that respondent has failed to  prove 
to our satisfaction that its fences were stock tight. We 
feel that respondent’s agents should have continued its 
search for the mules knowing that they were at  large, 
and being aware of the probability that they might 
wander out onto the highway endangering the traveling 
public. Respondent has further failed to prove, under 
the proviso of the ac.t in question, that the mules were 
not at  large through its negligence, which, coupled with 
the failure of the agents to make a further search for 
the mules and the possibility oE the avoidance of this 
accident, we believe is sufficient to find respondent guilty 
of negligence. 

In  regard to the contributory negligence of claim- 
ants, we have taken into consideration the topography 
where the accident occurred, the failure of the lack of 
lights within the vicinity, and 1,he speed of claimant’s 
automobile, which was less than the posted speed in 
the vicinity where the accident occurred. From a finding 
from all these facts, it is our opinion that claimants were 
not guilty of contributory negligence, and that it was 
the negligence of respondent’s agents, which was the 
proximate cause of the accident in question. 

As to the question of damages, it was proven that 
the cost of the repairs t o  the automobile was more than 
the value of the car, so that the measure of damages for 
Clifford Hanchett would be the difference between the 
fair cash market value of‘ the automobile of $350.00, and 
its salvage value of $25.00, o r  a net claim of $325.00. 

As to the claim of Clifford Hanchett, Father and 
next friend of Dennis Hanchett, it appears that the 
injury in question was to the right arm of Dennis Han- 
chett. He testified that he had received minor cuts and 
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abrasions as a result of the accident, but had sustained 
no serious injuries other than that his chest was sore 
from coming into contact with the steering wheel. It 
appears that the Commissioner, George W. Presbrey, 
who heard this case, and had an opportunity of seeing 
and examining Dennis Hanchett ’s arm, reported that 
his arm can be moved in all directions, his only com- 
plaint being that he doesn’t have strength in his right 
arm, and is unable to tell when he has a tight hold or 
grip. 

The Commissioner found that on June 27, 1956, 
Dennis Hanchett \vent into the Navy. He passed the 
physical examination, and, after being in the service 
approximately six months, he received a medical dis- 
charge due to  his arm. While he was in the service, and 
pulling on a line, he felt his right arm become extremely 
weak. He subsequently received treatment for his arm 
in a Naval Hospital. He then received a medical dis- 
charge, although the record shows he is not receiving 
any disability payments from the United States Govern- 
ment. 

The Commissioner found on examination that the 
right middle, ring and little fingers have pronounced red 
splotches. The red discoloration is not on the surface 
of the hand, but appears to be in the hand itself, and 
the palm of said claimant’s hand is not discolored in 
any way. 

Dr. Lawrence Holden, a specialist in neurology, and 
neurosurgery, testified on behalf of claimant, Dennis 
Hanchett. The first time Dr. Holden saw the patient 
was on January 10, 1956. His findings disclosed that 
there was some tenderness on the forehead and on the 
right side, and that there was also some redness of the 

’ 
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fingers on the right hand. The doctor’s diagnosis was 
causalgia. The doctor was not able to  make a diagnosis 
with absolute certainty, because the case in question had 
rather unusual findings. From the doctor’s testimony, 
it appears that causalgia is a condition of pain, usually 
in the extremities, following an injury to  a nerve. The 
doctor again saw Dennis on February 20,1956. On March 
19, 1956, he made arrangements f o r  Dennis to go to  the 
hospital, and he was admitted on March 29, 1956. 

At the hospital he received some novocain injections 
to the stellate ganglion in the neck. The’purpose of this 
was to determine whether o r  not ihe patient had cau- 
salgia, and whether it could be relieved by the novocain 
injections. At the time he mas admitted to  the hospital, 
he still complained of pain in his right arm. Dennis 
indicated that he felt some relief after the novocain 
injections, but the doctor was not convinced of sufficient 
relief to  warrant surgical removal of the ganglion for 
more permanent effects. Since Ilennis’ release from the 
hospital, the doctor has not seen him. 

The doctor testified that, in his opinion, there could 
be a causal connection between the accident and his 
findings of suspect causalgia, and that the patient’s 
present complaints could be related to the accident. The 
doctor was unable to testify whether or not Dennis’ 
condition was permanent. On cross-examination, the 
doctor testified that the discoloration did not affect the 
use of the fingers. He further testified on cross-examina- 
tion that he had no record of the patient complaining of 
any loss of sensation, although he did have a hyper- 
sensitivity of the arm, and did complain of pain. 

The doctor further testified that causalgia is not 
too difficult to diagnose; that the patient has tenderness 

‘ 
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to  a light touch to  the extremity, depending upon which 
one is affected, there is a marked change in color ; and, 
the hand may look waxy, or it may look red. The doctor 
diagnosed Dennis Hanchett as suspect causalgia, becmse 
his symptoms were not to,o severe at  any time, and indi- 
cated in his testimony that causalgia could be aggravated 
by subsequent mechanical injuries, such as the stretchillg 
of the cervical plexus. 

From the record, it does not appear that :I>eiinis has 
lost any ea,rnings. 

The following medical bills were submitted : 

Dr. Holden $ 50.00 
St. Francis Hospital .......................................................................... 88.05 
Dr. Carroll ................................. ~ ._.__....... ~~ ........................................ 40.00 

It is, therefore, the award of this Court that a claim 
be allowed fo r  Clifford Hanchett, individually, in the 
amount of $325.00. 

It is, therefore, the award of this Court that a claim 
be allowed for Clifford Hanchett, as Fa.ther and next 
friend of Dennis Hanchett, in the amount of $1,000.00. 

(No. 475 1-Claim denied.) 

EDWARD WISCH, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed April 11, 1958. 

PIACENTI AND CIFELLI, Attorneys for Claimant. 
LATHAM CASTLE, Attorney General ; SAMUEL J. DOY, 

Assistant Attorney General, for Respondent. 

PRISONERS AND INMATEs+ersond  injuries. Evidence failed to show that 
there was any negligence on the part of the state, which caused the personal 
injuries of claimant. 

NEGLIGENcE-burden of proof. Claimant failed to prove by a preponder- 
ance of the evidence that the state was negligent in any respect. 
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TOLSON, C. J. 
Edward Wisch, a former inmate of the Illinois State 

penitentiary, Pontiac Branch, filed a complaint seeking 
damages in the amount of $7,500.00 f o r  injuries sus- 
tained while working in said institution. 

The complaint alleges, in substance, that claimant 
was ordered to operate a shaper, without proper in- 
struction, that the machine was aL dangerous instrument, 
and, as a result, he caught his right hand in the machine, 
and lost three fingers at  the proximal phalanx. 

The facts of the case are as follows: 
Edward Wisch, age 19, was committed to  the 

Pontiac Penitentiary in August of 1953. He was assigned 
to the wood shop, and was engaged in repairing and 
refinishing chairs and other prison furniture. 

On February 24, 1954, a quantity of chairs arrived 
from the Dwight Reformatory, and the men assigned to 
the wood shop .were repairing and replacing parts of 
the chairs under the direction of Joseph Bolander, the 
guard in charge of the shop. 

Claimant was cutting pieces of oak with a wooden 
mall and chisel. It  would appear from the testimony 
that the pieces would split by this process, so he went 
to the wood shaper in order to do the job mechanically. 

At this point, the testimony is sharply in conflict. 
TVisch stated that Mr. Bolander ordered him to use the 
machine, and at that time he demurred, and claimed that 
he told the guard that he knew nothing about the ma- 
chine. He further testified that Mr. Bolander insisted 
that he use the machine, as he had been wasting too 
much material doing it by hand. 

Mr. Bolander testified that three men, Shoba, 
Lincoln and Olsen, were assigned to operate the machine, 
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and that the other members of the shop, about 17 in 
number, were not permitted to operate the machine, 
because of the danger involved. He further stated that 
the accident happened after the men returned from 
lunch at about 12:30 P.M. At that time he was checking 
the cards of the men assigned to  the wood shop, and did 
not see the occurrence. He stated that he had not in- 
structed Wisch in the use of the machine, and denies that 
he ordered him to use the machine, under penalty of 
refusal. 

Exhibits Nos. I and 2, admitted into evidence, show 
the machine was equipped with long wooden guards, 
which also acted as guides to cut straight pieces of wood. 

Wisch was cutting a curved piece of hard wood, 
which necessitated that the guard be pushed back about 
a foot. Who altered the position of the guard must 
remain unanswered, as the record is silent in this regard. 
In  any event, claimant used the machine in this position, 
and suffered serious injury. Mr. Bolander was inter- 
rogated by Commissioner Presbrey on this point, and 
Mr. Bolander stated that the shaper was only used on 
straight pieces of wood, as they had another machine 
for  cutting curved surfaces. 

Since the Court of Claims Act was amended in 1945, 
tort actions may be brought against the state in matters 
involving negligence of its officers and employees. 

The following cases have been cited by counsel in 
support of claimant’s position : 

I 
1. Moore vs. State of IZZinois+21 C.C.R. 282 

Claimant, a prisoner, operated a food grinder, not equipped with a 
safety hopper. Claim allowed. 

2. Hroma vs. State of Illinois-21 C.C.R. 291 
Claimant, a prisoner, was assisting in slaughtering a cow. He was 
inexperienced, and was injured. Claim allowed. 
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3.  Allen vs. State of Illinois-21 C.C.R. 450 
Claimant, a prisoner, was loading broken concrete in a truck. A 
piece fell off, and injured his foot. No showing of negligence. Claim 
denied. 

4.  Paulson vs. State of Illinois, No. 4649 (not reported) 
Claimant, a prisoner, was operating a circular saw, and lost fingers. 
Evidence in conflict. Claim denied for failure to establish burden 
of proof. 

The Paulson case is similar in many respects to 
the case at  bar, and will be set out in more detail. 

Paulson alleged that he was ordered, ouer hiis pro- 
test,  to assist in the operation of a motor driven saw. 
He stated that he had never been i ns t ruc ted  in its use, 
and that it was not equipped with a safety hood, as they 
were cutting c? czwue in a piece of plywood for a boat. 
Two witmesses, the guard and claimant, were the only 
persons testifying in the case. 

In the instant case, many of the same circumstances 
are present: Wisch contends that he was ordered, over 
his protest, to operate a wood working machine. He 
claims that he was not instructed in its use, that he was 
cutting a curved piece of wood, and that it could not be 
done with the guard in. place. His fingers were cut off 
as a result. Again we are confronted with the testimony 
of two witnesses, who tell accounts of the accident, 
diametrically opposed to each other. 

I n  searching the record f o r  any evidence that we 
may find, which would tend to support such claim, we 
must not overlook the fact that a prisoner is in an un- 
fortunate bargaining position. He must do as he is 
told, or  suffer discipline for his refusal. 

To counter this, Mr. Bolander stated that he had 
been in charge of the wood shop for four years, that he 
knew of the dangers of the equipment and f o r  that 
reason had assigned the three men, whose names he 
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had submitted in the record, to be responsible f o r  the 
use of the machines. He also said they had another 
machine, which was used for  cutting curved surfaces. 

In  the face of conflicting testimony, this Court must 
infer reasonable conclusions from the evidence, and, 
taking it as a whole, it would seem unlikely that Mr. 
Bolander would order, o r  knowingly permit an inex- 
perienced man to  push the guard on a wood shaper to 
one side, and thereafter cut a curved piece of oak. 

In  the Paulson case (supra), the Court held that 
claimant had the burden of proof of establishing his case 
by a preponderance of the evidence. The Court found 
that claimant had failed in this regard. 

In  this case, we have the identical problem. Claimant 
has failed to meet the burden of proof, and under Illi- 
nois law cannot prevail. 

It is, therefore, ordered that the claim be denied. 

(No. 4596-Claim denied.) 

NICOLA BUCCIARELLI, ADMINISTRATOR DE BONIS NON WITH WILL 

ANNEXED OF THE ESTATE OF MARIO ( MARIANO) BUCCIARELLI, DE- 

CEASED, AND NICOLA BUCCIARELLI, EXECUTOR OF THE LAST WILL 

OF MARIA BUCCIAKELLI, DECEASED, Claimants, vs. STATE OF 

ILLINOIS, Respondent. 

Opinion FZed May 13, 1958. 

DALE 0. NICEOLSON, Attorney €or Claimant. 
LATHAM CASTLE, Attorney General ; MARION G .  

TIERNAN, Assistant Attorney General, for Respondent. 

HiGnwAYs-damages from widening viaduct. Where a previous award 
had been made for damages in the construction of a viaduct, and there was 
no significant change in the reconstruction and widening of the viaduct, and 
neither means of access, nor light and air rights were substantially affected, an 
award will be denied. 
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DAMAGES--bUTdetI of proof. Where claimants failed to prove that re- 
construction of a viaduct caused their property to become depreciated in 
value, opinions of expert witnesses as to the value before and after the re- 
construction was not material. 

WHAM, J. 
Claimants seek recovery of $7,500.00 for alleged 

~ 

damages to certain real estate located in Joliet, Illinois, 
the description of which is as follow: 

Lot One (1 ), Two (2) ,  Three ( 3 ) ,  and Four (4) in Block One (1) in 
Faust and Hammond‘s Subdivision of the E.ast half and the West half of 
Sub-Lot One (1) of Lot Seven ( 7 ) ,  and Sub-Lot Two ( 2 )  of Lot Seven ( 7 ) ,  
and part of Sub-Lot Five ( 5 )  of Lot Six (6)  in Stevens and Paige’s Subdi- 
vision of Lots Two ( 2 ) ,  Three ( 3 ) ,  Four (4), Five ( 5 ) ,  Six ( 6 ) ,  and Seven 
( 7 )  of the Estate of Robert Stevens Subdivision of part of the Southwest 
quarter of Section Eleven ( l l ) ,  and part of the Southeast quarter of Section 
Ten (10) in Township thirty-five ( 3 5 ) ,  North, Range; Ten (10) East of the 
third Principal Meridian, situated in Will County, Illinois. 

The complaint is based upon Section 13, Article 3 of 
the Constitution of Illinois, wherein it provides : “Private 
property shall not be taken or damaged for public use 
without just compensation ’. 

Claimants contend that the State of Illinois damaged 
the above described property, which fronted on East 
Cass Street in the City of Joliet, Illinois, when it widened 
and extended the Cass Street viaduct, thus narrowing 
the lower level of Cass Street from a width of approui- 
mately 12 feet to a width of approximately 7 feet. 

Respondent, in its answer, denies that the widening 
of the viaduct caused any damage to claimants ’ property, 
and, as an affirmative defense, pleads a former award 
rendered by this Court t o  prior owners of the property, 
such award being reported in 5 C..C.R. 409 in the case of 
Peterson, Et Al, vs. State of Illinois. Respondent con- 
tends that the prior award is a bar to a recovery in the 
instant action on the theory that the prior owners of 
the property received full compensation for all present 
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and future damages by the award rendered in the Peter- 
son case, which was an action based upon the original 
construction of the Cass Street viaduct in 1927. The 
original construction of the viaduct in Cass Street OCCU- 
pied all of the 64 foot thoroughfare except 12 feet. 

Claimant in his reply admits that the same property 
is involved in both actions, and admits that claimant is a 
party in privity with claimants in the Peterson case. 
Claimant denies, however, that the Peterson case award 
bars the instant action, wherein claimant seeks recovery 
for  alleged damages sustained by widening and extend- 
ing the viaduct an additional 5 feet beyond its original 
width. 

The undisputed facts from the record of the Peter- 
son case, of which we take judicial notice, disclose that 
tlie State of Illinois congtructed the Cass Street viaduct 
in the year 1925. It was built on the Lincoln Highway on 
Bond lssue Route No. 22 at  a point where the highway is 
intersected by the right-of-way of the Elgin, Joliet and 
Eastern Railway Company. The viaduct was built over 
the railroad tracks and right-of-way, and was approxi- 
mately 1300 feet long, 50 feet in width and 40 feet in 
height. 

The condition resulting from the original construc- 
tion of the viaduct, as reflected from the record of the 
Peterson case, is as set forth in the statement of facts in 
the briefs filed by claimants, which were acknowledged 
by the state as correctly portraying the facts. These were 
the conditions upon which the Court in the Peterson case 
made the awards. 

Quoting from the statement of facts there before the 
Court, the facts were as follows: 

/ 

\ I  
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“The viaduct is a structure of enduring use and beauty. It  is built of 
concrete and brick. It  is 1300 feet long, 50.6 feet wide. It  occupies the larger 
part of the roadway for five blocks. It  is 39.54 feet high. (R. 25-35) The road- 
way on top is paved and furnished with sidewalks. Travel over it is smooth, 
safe and uninterrupted, but it is had at  a heavy cost to the few, who have 
suffered loss for the benefit of the many. 

I t  practically fills the street, but outside of each wall the state has left a 
lane seven feet wide for vehicles and five feet for sidewalks. As it is impossible 
to handle vehicles successfuly within the narrow limits of seven feet, the walks 
have been crushed by trucks and motor vehicles driven over them, and the 

is limited to these lanes. Foot passengers, including children, share them with 
such delivery wagons, horses and motor vehicles as are compelled to use them 
in reaching adjacent stores and dwellings. In the summer they are mudholes. 
In the winter, they are deeply drifted in snow. I t  is dark in the shadow of 
the walls. A part of the structure near the tracks is supported on columns 
with an open space underneath. Being beyond the jurisdiction of the city 
police, the openings underneath are infested with the disorderly and dangerous 
persons, who usually seek shelter in such surroundings. 

Before the viaduct was built, this property fronted Cass Street on the 
grade. Cass Street was the main avenue of travel into Joliet from the east. I t  
had become the location of the Lincoln Highway. Because of its importance 
and convenience, it was selected as the location of Bond Issue Route No. 22. 
It  was the principal east and west business street of Joliet, constantly growing 
in importance. Inside the city limits it constituted a part of the business dis- 
trict. In the neighborhood of the viaduct it was partly a business and partly a 
residential neighborhood; in that familiar condition of transition when business 
is supplanting residential use. Before the viaduct was built, real estate values 
were good. They were advancing rapidly. Stores, garages, service stations, 
shops and offices were already built and occupied by businesses of some years 
establishment. The dwellings were of moderate size, mostly frame, owned and 
occupied by the better class of mechanics and artisans, and, in several instances, 
operated as rooming houses by widows, who supported themselves in that way 
for the present, and hoped to provide for future illness, poverty and old age 
by the growing value of their homes. Before ttte viaduct was built, business 
locations were worth an average price of $75 a front foot and residence loca- 
tions $50 a front foot for the real estate without reference to the added value 
of improvements. It is obvious that these values have, and must have almost 
entirely disappeared.” 

, balance of the road is cut to pieces. Access to the property fronting the wall 

It is noted at page 410 of the opinion in the Peterson 
case that claimants alleged, “that said viaduct was built 
in such a manner as to occupy all of 1,he street or roadway, 
and raised the roadbed thirty feet and upward fronting 
the properties of claimants, depriving claimants of light, 
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air and practical access to the public thoroughfare of said 
claimants’ property fronts”. 

It is apparent from the decision of the Court in the 
Peterson case, and from the record there before the Court, 
that the awards made to the then owners of the same 
property here involved were based upon the occupancy of 
Cass Street by the viaduct in such a manner and to such 
an extent that only a roadway sufficient t o  accommodate 
one way vehicular traffic remained. 

It is also apparent therefrom that the entire character 
of the neighborhood was altered, and that light and air 
rights were adversely affected. 

Keeping in mind the basis upon which this former 
decision of the Court was made, it is for  us to  determine 
whether or  not the present owners of the properties have 
shown that the properties have been appreciably damaged 
beyond that established in the Peterson case by reason of 
the widening of the viaduct a distance of five feet beyond 
the original construction. 

The evidence offered in the instant case discloses 
tbat the state determined it was necessary to reconstruct 
the viaduct, since it had become hazardous to the travel- 
ing public. I n  December, 1951, the lower level of Cass 
Street was blocked off , because of the hazardous condi- 
tion of the retaining walls of the viaduct. 

During 1952 and 1953, the reconstruction, among 
other things, consisted of widening the roadway of the 
viaduct, which necessitated widening the piers on either 
side of the viaduct approximately 4 feet 10 inches. Con- 
sequently, the lower level of Cass Street was narrowed 
approximately 5 feet. There now remains a 7 foot road- 
way in front of claimants’ properties, which is, accord- 
ing to the evidence, including photographic exhibits, 
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suEcient to allow the passage of an automobile without 
difficulty. Prior to the reconstruction, the then 12 foot 
roadway was only sufficient for one automobile at a time 
to proceed along the lower level of Cass Street. 

The distance between the piers supporting the via- 
duct is still sufficient to permit an automobile to be driven 
between them, so that other automobiles may pass along 
Cass Street, as they could prior t o  the widening of the 
viaduct. 

The evidence further disclosed that the width after 
the widening operations'was sufficient to  allow the passage 
of a state truck equipped with a cinder spreader project- 
ing approximately 2 feet beyond the hub of the truck 
wheels, although some difficulty was encountered. 

Claimants property abutting Cass Street consists of 
the follolwing: 

' 

A two story frame structure, consisting of two 4 room 
apartments and one 3 room apartment, located at 1000 
East Cass Street. This property also abuts on Stevens 
Avenue, a public street, 66 feet in width. 

A frame 4 room house, located at 1002 East Cass 
Street. 

A brick store building, approximately 15 feet by 15 
feet, with a 6 room apartment in the rear, located at  1004 
East Cass Street. This property has access to  Faust 
Avenue, a public street, 23 feet in width, by way of other 
property owned by claimants. 

A combination brick and frame building, used as a 
tavern, approximately 43 feet by 43 feet, with a 4 room 
apartment in the rear, located at  1006 East Cass Street. 
This property also abuts on Faust .Avenue. 
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A frame structure, consisting of one 5 room and one 4 
room apartment, located at 1008 East Cass Street, which 
also abuts on Faust Avenue. 

A 4 room dwelling, without bath, located at 1010 East 
Cass Street. It is bounded on the east by the Elgin, 
Joliet & Eastern Railroad Company right-of-way. This 
property also has access to Faust Avenue by way of other 
property owned by claimants. 

Nicola Bucciarelli, the present claimant, testified that 
he managed the entire group of properties. He stated that 
the 4 room house, located at 1010 East Cass Street was 
vacant, but acknowledged, on cross-examination, that he 
did not lose the tenants because of the reconstruction. This 
was admittedly poor property. 

The only other specific properties referred to  in 
his testimony were the grocery store building, located at  
1004 East Cass Street, and the tavern, located at 1006 East 
Cass Street. 

With respect to  the grocery store, he stated that his 
father had ceased operating it in November of 1951, and 
that it had been vacant since that time. This was before 
any reconstruction work was done, and was at tbe time 
East Cass Street was blocked by reason of the hazardous 
condition of the retaining wall, a portion of which had 
fallen. Claimant, in his brief and argument, acknowledges 
that no claim is being made for  any loss sustained by rea- 
son of the blocking of Cass Street prior to and during 
the reconstruction work. 

As to the tavern building, the witness stated that, 
since July of 1953, it has been vacant, but that prior 
thereto he had managed a tavern located therein for sev- 
eral years. He testified to  gross receipts of the tavern 
business for  a number of years, being as follows : 
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1947..-----.$17,362.45 1951 -......- $16,508.45 
1948 $17,651.00 1952 -......-$ 13,798.00 
1949----..-.$18,695.70 
1950 .--.-... $17,285.75 $ 4,835.25 

He contended that the tavern business was ruined by 
reason of the narrowing of East Cass Street, and that he 
could not persuade his customers to  use the other route 
available along Faust Avenue. €€e acknowledged that 
there was sufficient parking facilities along Faust Avenue, 
and a portion of claimants’ property used for that pnr- 
pose. The route along Faust Avenue to the tavern was no 
more than a block or two longer than the route along East 
Cass Street. 

We are not persuaded by this evidence that either. 
the grocery business or the tavern business was affected 
by the narrowing of East Cass Street. The grocery busi- 
ness mas non-existent at  the time of the reconstruction. It 
is significant to note that, even during the period of the 
reconstruction when East Cass Street was completely 
closed, the gross receipts of the tavern for the year 1952 
were well within the range of the gross receipts of the 
prior years, so that the difference could well have resulted 
from a general decline in the tavern business completely 
unrelated to  the reconstruction. Apparently, from the 
gross receipts of 1952, a good number of customers found 
their way to the tavern along the Faust Avenue route, 
since East Cass Street was completely blocked at the 
time. It is also noted that the business was discontinued in 
July of 1953, while the reconstruction was still in progress. 

What would have been the effect upon the business 
after East Cass Street was once again open for travel is 
not shown by claimant. 

Moreover, there was practical access to these p r o p  
erties by the way of Faust Street. I n  the case of Calumet 

1953 ...._...( for 6 months) 
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Federal Savings and Loa% Ass’%. vs. City of Chicago, 
306 Ill. App. 524, involving a similar situation, the court 
stated at page 530: 

“The only effect of the changes made is that to reach that portion of 
plaintiff’s property fronting an Torrence Avenue it is necessary to use a more 
circuitous route than that heretofore available. . . . Plaintiff contends that the 
inconvenience of t$s additional time destroys ingress and egress to its property. 
Manifestly, this can not be true.” 

So in this case, even assuming for sake of argument 
that the tavern and grocery store customers had to use 
Faust Avenue to reach the tavern and store, it is not such 
an additional distance to  travel that would constitute a 
material effect upon the access to these premises. 

Actually, however, East Cass Street for all practical 
purposes still affords the same access to  these properties 
and the others, as it had prior to  the reconstruction. It 
could only handle one way traffic before the widening of 
the viaduct. It can still handle one way traffic after the 
widening of the viaduct. The slight increase in the degree 
of care to be used in passing through a 7 foot rather than 
a 12  foot roadway is, in our judgment, incapable of meas- 
urement in terms of dollars, and is, therefore, too specula- 
tive an item to consider. 

When we compare the present condition with the con- 
dition before the Court in the Peterson case, we can not 
find any’ significant worsening by reason of the recon- 
struction of the viaduct. Neither the means of access nor 
the light and air rights of the properties have been sub- 
stantially affected since the original condition was before 
this Court and made the subject of a monetary award to 
the then owners of the premises. 

In arriving at this conclusion, we have not overlooked 
the testimony of the two real estate agents offered by 
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claimant as to their opinions of the fair cash market 
value prior and subsequent to the reconstruction. 

Before this type of testimony would be material to  
the issues, claimant must first bear the burden of proving 
that it was the reconstruction, which caused the proper- 
ties to become depreciated in value, and not some other 
cause. This he failed to  do to  our satisfaction, and, there- 
fore, the opinions of these witnesses as to value before 
and after the reconstruction are not material. 

Also, we note that both witnesses based their opin- 
ions to a large extent on a capitalization basis from income 
produced by the properties. This method, under the evi- 
dence in this case, seems to  us to  be a speculative basis 
upon which to ground an opinion. 

This need not be considered further, however, in 
view of our conclusion as to the other elements of the 
case, and we, therefore, deny this claim for the reasons 
hereinabove set forth. 

(No. 4612-Claimant awarded $3,000.00.) 

MARTHA CALLBECK, Claimant, vs. STATE OF ILLINOIS, Respondent. 
Opinion filed Iuly 24, 1958. 

G. WALLACE ROTH, Attorney f o r  Claimant. 
LATHAM CASTLE, Attorney General ; MA'RION G. 

TIERNAN, Assistant Attorney General, f o r  Respondent. 
PRISONERS AND INMATES-duty to safeguard employees. State is required 

to exercise reasonable care in restraining and controlling dangerous insane 
persons .committed to its custody, so that they will not have the opportunity 
to inflict a foreseeable injury upon others. 

Sa~~-negZigence. Evidence showed that respondent was negligent in 
allowing inmates to be at large in the early morning hours. 

STATE OFFICERS AND AGENTS-COntTibUtOry negligence. Employee is re- 
quired to exercise such cam and caution for her own safety as a reasonably 
prudent and cautious person would have exeicised under the same or like 
condition-not extraordinary care or diligence. 
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WHAM, J. 
This is an action brought by claimant, Martha Call- 

beck, against respondent, the State of Illinois, to recover 
$7,500.00 in damages for personal injuries, which she sus- 
tained in the early morning hours of October 10, 1953, 
when she was awakened in her bedroom, attacked and 
assaulted by an insane patient at the Chicago State Hos- 
pital where she was employed in the capacity of house- 
keeper by the Illinois State School of Psychiatric Nursing, 
a branch of the Chicago State Hospital. 

She charges in her complaint that this institution 
was operated by respondent for the purpose of caring for 
and treating mentally ill persons, and that, through its 
agents and servants, respondent negligently and care- 
lessly permitted one Charles Bigalke, a dangerous men- 
tally ill patient, to roam at  large, gain entrance to the 
nurses dormitory building, and assault, beat and rape 
claimant, severely injuring her person, and causing her to 
suffer pain, humiliation, fear and mental anguish, and re- 
quiring the expenditure of large sums of money for medi- 
cal attention in treating her injuries. She further alleged 

,that she was in the exercise of ordinary and reasonable 
care and caution for her own safety, and was free from 
any contributory negligence or provocative action. 

Respondent proceeded to trial under a general denial 
of the facts set forth in the complaint pursuant to Rule 11 
of this Court. In its brief and argument, respondent stated 
that claimant had no claim under the Workmen’s Com- 
pensation Act, and acknowledged that the claim mas 
properly filed in this Court under the Court of Claims Act. 

The evidence for the most part is not conflicting. 
Claimant, Martha Callbeck, at  the time of the assault was 

a 65 year old widow, who had been employed since Sep- 
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tember of 1941 by respondent as housekeeper for the stu- 
dent nurses dormitory at the Illinois State School of 
Psychiatric Nursing, located on the grounds of the Chi- 
cago State Hospital. Her hours of duty were from 8:OO 
A. M. to  4:OO P. M., and her duties consisted of super- 
vising the cleaning of the dormitory, procuring the nec- 
essary supplies, and seeing to it that the necessary re- 
pairs were made. 

During the thirteen years she was employed, she re- 
sided in one of the private rooms in the dormitory. Her 
room was on the first floor of the three story dormitory 
building, being the last room on the west in the south 
wing. It had two windows, one 011 the west and one on 
the south. 

There were three entrances to the dormitory building. 
The main entrance was never locked, but the south. en- 
trance was latched at  night. 

On the night of October 10, 1953, she went to bed at 
approximately 1O:OO P. M., leaving her bedroom door 
open. She used a screen in her doormay wedged between 
two closet door knobs to  afford her privacy. This had 
been her regular practice, and she had never kept her 
bedroom door locked. 

After falling asleep, her next recollection was sud- 
denly awakening and feeling a hand on her neck or  chest. 
Realizing there was another person in the room with her, 
she sat up and saw a man, whom she later identified as 
Charles Bigalke. She commanded him to  leave. He struck 
and choked her into unconsciousness. When she regained 
consciousness she was on the floor, and he was standing 
between her and the door. The window was her only exit. 
She jumped out of the window, lost consciousness again, 
and then crawled, walked, and made her way to the nearby 
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cottage ward No. 23, where she was administered first 
aid by Bertha Clark, a psychiatric aid, who had been 
called immediately. This was at approximately 4:30 A. M. 

Mrs. Callbeck was then clad only in a summer night- 
gown, barefooted, bloody, dirty, and in a state of severe 
shock. There was blood in her eyes, nose, mouth, ears, 
and on her neck and chest. Her nose was broken, her face 
bruised, her eye was black and blue, her jaw bruised and 
swollen, and she was suffering pain. 

Bertha Clark washed the blood from her face, placed 
her on a cot, wrapped her in a blanket, and some forty 
minutes later she was taken to  the hospital on a stretcher. 
During all of the time Mrs. Callbeck mas attended by 
Bertha Clark, she was in shock and moaning. At the hos- 
pital she was first observed by Dr. Steponas Gestautas, 
emergency medical officer on night duty, to whom she re- 
lated the details of the assault, and told him that she had 
been choked into unconsciousness, and did not know 
whether or not she had been raped. He examined her 
visually, and found no evidence indicating rape. 

The doctor testified only from his notes, since it was 
necessary to refresh his recollection. He did not know 
whether or  not her nose was broken, but stated that she 
was shaky, pale, shocked, excited, and that he noticed 
several br,uises on her face, nose, neck, hands, knees and 
feet. He ordered her to bed, and administered sedatives. 

Dr. Leo Goldman, who became her treating physician, 
was called to see her at  the Infirmary of the Chicago 
State Hospital on October 10, 1953. He testified that a 
physical examination revealed multiple bruises and swell- 
ing about the nose, extreme bruises on her breast, both 
thighs, and pain and tenderness in the back and wrist. 
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He found friction like burn marks on her neck. She com- 
plained to him of headaches, and was extremely nervous. 

He hospitalized her at  the Mi,. Sinai Hospital, where 
an X-Ray examination revealed a fracture of the nasal 
bone. Her nose was tender and swollen. He then made a 
vaginal examination upon her complaint that she had 
been raped. This examination was negative. He splinted 
her nose, treated her with analgesic, administered seda- 
tives, and ordered hot packs applied to the bruised area. 
She remained in the hospital one week, and Dr. Goldman 
saw her as a patient a t  his office on approximately nine 
occasions thereafter. 

On cross-examination, he stated that there was no 
direct evidence of rape, that the black and blue marks 
and bruises cleared up, and the pain subsided. 

He last saw her on March 5, 1954, at which time she 
complained of recurrent headaches, frequent nausea and 
nervousness. During the course of his treatment, she com- 
plained of tenderness in the lower back for which he pre- 
scribed a corset. His tentative diagnosis at that time was 
a post-concussion syndrome. His statement for  services 
rendered was $300.00, which he slated was a reasonable 
and customary charge for such services as he had per- 
formed. Her hospital bill was $125.00. 

Dr. Isadore Spinka, a psychiatric consultant at the 
Chicago State Hospital, saw her in his capacity as Clinical 
Director the day following the occurrence. At that time he 
found her to be rational, but emotionally agitated and 
anxious. He noted bruises and swelling about the face. 
She told him she was not sure, but she thought she had 
been raped. 

Martha Callbeck testified regarding her physical in- 
juries, and stated over objection of respondent, and in 
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response to leading questioning by her counsel, that 
Bigalke had intercourse with her. This answer was 
stricken by the Commissioner hearing the case on motion 
by the Attorney General, and properly so. She further 
stated that she had lost weight, and had become very 
nervous. However, she returned to work two weeks after 
the occurrence, and continued to  work up to  the date of 
the hearing, which was held on the 24th day of Septem- 
ber, 1956. She resigned her position effective September 
30,1956. Subsequent to the occurrence, she no longer lived 
on the grounds. She claims that this was caused by fear, 
which the assault caused her to  have, and necessitated her 
incurring extra living expenses in the amount of approxi- 
mately $1,900.00. We believe, however, this element of 
damage is too remote and speculative. We will not con- 
sider it. 

With respect to  the medical testimony regarding her 
physical injuries, we note the last doctor to  examine and 
treat her was Dr. Goldman in March of 1954, some two 
and one-half years prior to the hearing date. His tentative 
diagnosis of a post-concussion syndrome was not con- 
firmed by any other witness, and he stated, “I think it 
would have taken a further evaluation, another six 
months, to be absolutely positive of this”. Claimant made 
no effort to introduce further testimony regarding this 
element of the case, nor does it appear that she sought 
further treatment, and we presume, therefore, that there 
were no further symptoms of such condition. 

From the evidence in this case, there has been no 
permanent injury established, nor can we say that the 
evidence establishes that claimant was raped. 

Irrespective of this, however, she was brutally as- 
saulted, did sustain painful injuries, including a broken 
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nose, incurred medical and hospital expenses, and was 
subjected to  a terrifying experience, for which compen- 
satory but not punitive damages should be awarded in 
the event we find that she is entitled, under the law, to  
recover , 

The state, in operating a mental institution and 
caring f o r  mentally ill persons, is, of course, not an 
insurer of the safety of its employees. The state is, 
however, under the same duty as a private person or 
institution having custody of insane persons. It is re- 
quired to exercise reasonable care in restraining and 
controlling dangerous insane pemons committed to  its 
custody, so that they will not have the opportunity to  
inflict a foreseeable injury upon others. MaZZoy vs. State, 
18 C.C.R. 137; Fisher vs. Mzctinzei-, 293 Ill. App. 201, 
220; Restatement of the Law of Torts, See. 319; Smart 
vs. 77. S., 111 F. Supp. 907, 909; Rosskg vs. State, 47 
N.Y. Supp. (2d) 262. 

As was stated by the New York Court in the case of 
Rossimg vs. State (supra), “The degree of care, which 
the law exacts from those in charge of institutions f o r  
the insane toward its patients, is such reasonable care 
and attention f o r  their safety and the safety of others 
as their mental and physical condition, if known, may 
require, and should be in proportion to the physical or 
mental ailments of such patient. ” 

The facts, as we find them to  be from the evidence in 
this case, establish negligence on the part of the state, 
through its employees charged with the care of the 
assailant, Charles Bigalke, in allowing him to  be at large 
in the early morning hours. 

This was a dangerous man, and the records of the 
hospital with reference to  his previous, history leave no 
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room for doubt that he should have been kept under close 
surveillance, especially so in the hours of darkness1 when 
women were sleeping within the confines of a building 
easily accessible to him when roaming a t  large. 

He was, according to  a report from Dr. D. D. Camp- 
bell, Acting Superintendent of the FIospital, which report 
was introduced by claimant as exhibit No. 5D, a 28 year 
old man with a diagnosis of a chronic brain syndrome, 
post-encephalitis with psychotic reaction. He was ad- 
mitted to the Dixon State Hospital in July of 1935, re- 
maining there until July of 1952, at  which time he was 
committed to  the Chicago State Hospital. During his stay 
at  the Dixon State Hospital, he was a chronic behavior 
problem, and on many occasions had assaulted and at- 
tacked other patients and employees. He kicked them, and 
employed the use of his fists, shovels, razor blades, pieces 
of pipe and other objects in the attacks. His past record 
indicated perverted sexual acts, homosexual attacks on 
boys, and the commission of the act of sodomy. At the 
Chicago State Hospital he had made sexual assaults upon 
a female patient less than one month prior to  the assault 
upon claimant. After he assaulted claimant, Dr. Camp- 
bell urgently requested in his report to the Department 
of Public Welfare, dated October 14, 1953, that Bigalke 
be transferred to the Illinois Security Hospital as soon as 
possible. 

Another exhibit introduced by claimant, No. 5E, re- 
flects that as early as July of 1952 Bigalke was classified 
by Dr. Klapman, a state doctor, as “homocidal-dan- 
gerous ’ ’, 

In view of this history, it became the duty of the 
authorities to  require their subordinates, and it became 
the duty of the employees in charge, to exercise the 
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utmost vigilance in controlling the activities of this man. 
It also became the duty of the state hospital authorities 
to instruct the attendants concerning the extent of control 
required to be exercised for such a dangerous patient. 

In our judgment, this man should not have been per- 
mitted to be a t  large within the grounds, at  least in the 
hours of darkness, without proper surveillance. ,411 em- 
ployees should have been fully apprised of this fact. 

According to the testimony of Dr. Spinka, Clinical 
Director at the Hospital, Bigalke was kept in locked ward 
CW-13, in which a few of the inmates, whose conduct 
merited it, had been issued privilege cards, which they 
carried upon their person, and of which a record was kept 
in each ward. These privilege cards designated those who 
could be allowed to go about the grounds without an ac- 
companying attendant. He stated, however, that it was not 
the routine practice for even a privileged patient to leave 
the ward at 4:OO A. M. unattended. I n  some ifistances, it 
mas customary to allow those patients, mho worked early 
in the kitchen, to proceed there alone. This witness did not 
testify as to  whether or  not Bigalke had a privilege card. 

On the occasion in question, .Anthony Staszak, the 
attendant on duty at  the time, allowed Bigalke to go alone 
from the ward to the hospital office for the purpose of 
carrying a report, and from there to the dining room to 
await the other inmates. 

When he, Staszak, next saw him at approximately 
twenty minutes to six, Bigalke was in the dining room 
waiting for the other inmates. In the interim, however, 
Bigalke bad taken the time, and seized the opportunity to 
perpetrate the brutal assault upon claimant. 

The attendant testified that he had been employed at 
the hospital for 19 years, could read and write, had re- 
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ceived a five year grammar school education, and had pre- 
viously attended the ward on three or four occasions. His 
only explanation for allowing Bigalke to go from the 
ward alone was that he had been told by some other em- 
ployees and inmates that Bigalke was a “pretty good 
trustee”, and that he is “one you can trust”. He further 
stated that he had not been given a history on the man, 
and did not know his history until after the assault on 
claimant. He testified that Bigalke had a pink card stat- 
ing “Ground Parole ”, which he saw before letting 
him out. 

An explanation of this mistake appears from claim- 
ant’s exhibit No. 5E’, a letter from Dr. D. D. Campbell, 
Superintendent, to the Department of Public Welfare, 
dated October 14, 1953, pertaining to  the incident. It 
reads in part as follows: “The patient, Charles Bigalke, 
was housed in ward CW-13. On October IO, 1953, at about 
4 3 0  A. M., the night attendant in said ward, Mr. An- 
thony Staszak, allowed the patient to  leave the ward to 
take the ward reports to the super~isor’s office. Appar- 
ently this attendant, who was working as a relief on the 
ward, was not well acquainted with the patients, and 
thought that the patient, Cliarles Bigalke, had a privilege 
card. Accordingly, he alloved him to  leave the ward un- 
escorted. From our investigatjon we got the impression 
that the attendant had mistakenly identified this patient 
with another patient, who did have a privilege card.” 

It is, therefore, apparent that either the attendant 
was negligent in not taking proper precaution to deter- 
mine the status of Bigalke, or  respondent’s supervisory 
personnel were negligent in failing to properly instruct 
the attendant as to Bigalke’s status. In either event, 
Bigalke was allowed to go at large through respondent7a 
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negligence, and, as a proximate result thereof, committed 
the injurious assault, upon claimant. 

Respondent contends that claimant, by failing to lock 
her bedroom door, was guilty of contributory negligence, 
which proximately contributed to cause her injuries, and 
consequently cannot recover. We do not agree with this 
contention. 

She had lived upon the premises for thirteen years, 
during which time she had not locked her door, and no 
harm had befallen her. There were no rules of the institu- 
tion requiring that she do so. Respondent’s witness, Sara 
Abrahms, director of the Nurse!; Psychiatric Training 
School, who lived upon thc premises, testified that, al- 
though she had a key to her own bedroom, she only 
occasionally locked her door at night. She further stated 
that it was optional whether or not the occupants of the 
building locked their doors. 

The evidence reflects no like incidents, which would 
serve as notice to claimant of a danger in failing to  lock 
her door. Mrs. Callbeck testified that she had never heard 
of such a happening prior to the occurrence. 

Claimant’s witness, Anna Gramann, employed as 
house mother of the nurses’ quarters in which claimant 
lived, testified that none of the nurses’ bedrooms were 
locked, since, in checking them in the course of her duties, 
she was able to walk into the rooms. 

Two witnesses for respondent, Anna Vaughn and 
Mary C. Martin, state employees, testified that they locked 
their doors at night. 

The test of due care and caution, which claimant 
is required to establish as an element of her case, is simply 
stated. The only care and caution required of her was such 
conduct, care and caution for her own safety as a rea- 
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sonably prudent and cautious person would have exer- 
cised under the same or like conditions and circumstances, 
which surrounded her before and at the time of the alleged 
occurrence. She was not required to  exercise extraor- ' 
dinary care or diligence. 

In view of the facts, as we understand them to  be, 
claimant had no reason to  believe that she would be at- 
tacked by a wandering insane man in the early hours of 
the morning. She had no reason to  believe that such a 
man would be allowed to roam the grounds unattended 
and alone. She was not, in our judgment, guilty of con- 
tributory negligence. The facts establish that she was 
exercising due care and caution for her own safety, and 
did nothing to incur the injury or incite the assault. 

Consequently, we hold that she is entitled under the 
law to  recover damages in this action. We believe that, in 
view of the injuries heretofore narrated, $3,000.00 is a fair 
and just award. 

It is, therefore, our order that the claim should be, 
and is hereby allowed in the sum of $3,000.00. 

(No. 4755-Claimant awarded $4,798.50.) 

THE COUNTY OF RANDOLPH, Claimant, vs. STATE OF ILLINOIS, 
Respondent. 

Opinion filed July 24, 1958. 

WILLIAM A. SCHUWERK, Attorney f o r  Claimant. 
LATHAM CASTLE, Attorney General ; C. ARTHUR 

NEBEL, Assistant Attorney General, for Respondent. 
COUNTIES-reimbursement for writs of habeas corpus in forma pauperis. 

Upon stipulation of facts and expenses, an award was entered pursuant to 
111. Rev. Stats., 1951, Chap. 65, Secs. 37-39, Chap. 37, Sec. 439.8. 



734 

FEARER, J. 
Claimant, County of Randolph, Illinois, by the 

Chairman of the Board of County Commissioners, and 
its State’s Attorney, William A. Schuwerk, filed its com- 
plaint to recover from respondent the sum of $4,798.50. 

This action is predicated on a specific statute, which 
confers jurisdiction on the Court of Claims to hear such 
cases, being Chap. 65, Secs. 37-39, 1953 Ill. Rev. Stats. 
The purpose of such statute is to  reimburse certain 
counties in Illinois f o r  expenses, Icosts and fees incurred 
because of the large volume of petitions for writs of 
habeas corpus in forma pauperis filed therein. 

Previous awards have been given to the County of 
Randolph, and the cases have decided that certain fees, 
expenses and costs are reimbursalde under such statute. 
(The County of Randolph, Claimant, vs. State of Illinois, 
Respondent, 21 C.C.R. 427.) 

Because this Court has had occasion to  pass on 
similar claims for the County of Randolph and other 
counties, an order was entered waiving the filing of 
briefs and arguments. 

Attached to the complaint is claimant’s exhibit A, 
a list of the petitions for  writs of habeas corpus in forma 
pauperis, which were filed in the Circuit Court of Ran- 
dolph County between the dates of January 7, 1955 and 
October 4, 1956, inclusive. This list itemizes in detail 
the filing fees, Sheriff’s fees, State’s Attorney’s fees, 
and photostatic expenses, all set forth in accordance with 
the statutes of this state. It further shows the hearings, 
which were held before the Circuit Court of Randolph 
County, as well as the writs of habeas corpus, which were 
issued. 
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At the time of the hearing before the Commissioner 
a stipulation of facts was entered into, which conforms 
to the allegations set forth in the complaint, and the 
exhibt attached thereto. The stipulation of facts filed 
herein, in accordance with the record, has been checked 
by the Commissioner, who heard the case, and found it 
to be true and correct. 

The stipulation discloses that divisions of the Illi- 
nois State Penitentiary, a penal institution of the State 
of Illinois, are situated in Randolph County, Illinois. 
Petitions f o r  writs of habeas corpus in forma pauperis 
by inmates of the Illinois State Penitentiary, not resi- 
dents of or committed from Randolph County, are fre- 
quently filed in the Circuit Court of Randolph County. 

The statutory fee for the Clerk of the Circuit Court, 
of Randolph County was $5.00 for each petition filed on 
or before July 1, 1955, and $10.00 for each such petition 
filed subsequent thereto, under the provisions of Senate 
Bill No. 335 of the 69th General Assembly, approved 
June 29, 1955. 

The complaint further sets forth that no claim has 
been presented to  any State Department other than the 
filing of this case, and that there has been no assignment 
of any of the items herein claimed. 

An award is, therefore, entered herein in favor of 
the County of Randolph f o r  the sum of $4,798.50. 

(No. 4789-Claimant awarded $1,318.61. ) 

MATERIAL SERVICE CORPORATION, AN ILLINOIS CORPORATION, 
Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed Iuly 24, 1958. 
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SCHRADZKE, GOULD AND RATNRB, Attorneys fo r  Claim- 

LATHAM CASTLE, Attorney General ; LESTER SLOTT, 
ant. 

Assistant Attorney General, f o r  Respondent. 

CONTRACTS-kIfJSld appropriution. Where evidence showed that the only 
reason claim was not paid was because appropriation lapsed prior to its pre- 
sentment for payment, an award will be made. 

FEARER, J. 
Claimant, Material Service Corporation, An Illinois 

Corporaiion, filed its complaint in this Court against 
respondent on August 7, 1957. No answer was filed by 
respondent, and it is, therefore, being considered that a 
general traverse of the allegations set forth in the com- 
plaint is made by respondent under the rules of this 
Court. 

In  addition to the complaint, the record also consists 
of the Commissioner’s Report, stjpulation, transcript of 
evidence, claimant’s exhibits Nos. A-2, 3 and 4, B-2, C-2 
and D-2, respondent’s exhibits Nos. 1, 2 and 3, motion 
of claimant for leave to waive the filing of briefs, to- 
gether with attached proof of service of a copy of the 
motion on the Attorney General, order of the Chief 
Justice granting the motion of claimant for leave to  
waive the filing of briefs, motion of respondent f o r  leave 
to waive the filing of brief, proof of service of a copy of 
the motion of respondent on counsel for claimant, De- 
partmental Report, and order of the Chief Justice grant- 
ing the motion of respondent for leave to waive the 
filing of brief. 

The matter was referred to  Commissioner Herbert 
G. Immenhausen for hearing on October 25, 1957. 

The stipulation filed herein is as follows: 
“That claimant is a corporation existing and organized to do business 

under and by virtue of the laws of the State of Illinois. 
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That the claim of claimant is based upon contracts for work and ma- 
terials furnished by claimant to the Division of Highways of the Department 
of Public Works and Buildings of the State of Illinois, true copies of which 
contracts and the bills for work and materials furnished thereunder are at- 
tached to the complaint filed in this matter, and are marked exhibits NOS. 
A-1, A-2, A-3, A-4, B-1, B-2, C-1, (2-2, D-1 and D-2; and that the total 
amount due for work and materials furnished thereunder is $1,318.61. 

That claimant’s exhibits Nos. A-I, A-2, A-3, A-4, B-1, B-2, C-1, C-2, 
D-1 and D-2 are true and correct copies of the documents they purport to 
be, and that they should be accepted as and admitted into evidence in this 
matter without further proof. 

That pursuant to the provisions of the above indicated contracts claimant 
was employed by respondent by and through the Division of Highways of 
the Department of Public Works and Buildings of the State of Illinois. 
Thereafter, on or about October 16, 1953, claimant commenced the per- 
formance of the delivery of the materials called for in said contracts, and 
completed said work on or about April 21, 1955. 

That said work, labor and materials have been furnished, and all of 
claimant’s obligations under the terms of said contract have been fulfilled 
and completed, and accepted by respondent. 

That claimant presented its claim to the Department of Public Works 
and Buildings of the State of Illinois, Division of Highways, after said project 
was completed. That thereafter, by letter dated September 25, 1956 (a copy 
of which letter is attached to the complaint herein, and marked as exhibit E ) ,  
C. C. Waidelich, District Engineer of respondent, wrote to Mr. H. E. Diers, 
Engineer of Maintenance for respondent, stating that the invoices referred to 
above in paragraph 2 (exhibits Nos. A-2, A-3, A-4, B-2 and D-2) reflected 
legitimate charges against respondent covering material purchased by re- 
spondent under an appropriation for the 68th biennium, and delivered in 
full by claimant, and that such invoices had not been paid. 

That claimant’s exhibit E is a true and correct copy of the document 
it purports to be, and that it should be accepted as and admitted into evidence 
in this matter without further proof. 

That thereafter, by letter dated October 1, 1956 (a copy of which letter 
is attached to the complaint herein, and marked exhibit F ) ,  V. L. Glover, 
Engineer of Administrative Service, Division of Highways, Department of 
Public Works and Buildings, State of Illinois, wrote to claimant, and advised 
claimant that: ‘The materials represented by the invoices in question were 
received and used by the Division of Highways’, but that: ‘These accounts 
cannot be scheduled and voucher4 for payment at this time, because the 
biennial appropriations from which they were payable have lapsed. Under 
these circumstances, the only agency authorized to consider your invoices for 
payment is the Court of Claims.’ 

That claimant’s exhibit F is a true and correct copy of the document 
it purports to be, and that it should be accepted as and admitted into evidence 
in this matter without further proof. 

-2 4 
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That thereafter, by letter dated May 10, 1957 (a copy of which letter 
is attached to the complaint, and marked txhibit G) ,  Robert L. Rietzler, 
Assistant Chief Accountant in the office of the Auditor of Public Accounts, 
State of Illinois, advised the attorney for claimant that the funds from which 
the invoices in question were to have been paid were provided by House Bill 
NO. 718, 68th General Assembly; that the appropriation lapsed on September 
30, 1955; that the lapsed amount in the commodities appropriation was 
$30,791.57, and the lapsed amount in the contingencies appropriation was 
$1,734,000.00. 

That claimant’s exhibit G is a true and correct copy of the document 
it purports to be, and that it should be :accepted as and admitted into 
evidence in this matter without further proof. 

That the copies of invoices attached to the complaint herein as exhibits 
NOS. A-2, A-3 and A-4 have been corrected to charge a price of $6.90 per 
ton in accordance with the contract, and as pointed out by Mr. V. L. Glover 
in his letter to claimant dated October 1, 1056, and attached to said com- 
plaint as exhibit F; and, that these invoices, as corrected, are true and 
accurate charges; and, that all the invoices attached to the complaint, and 
to which reference is made in paragraph 2 above (invoices attached as 
exhibits Nos. AJ, A-3, A-4, B-2, C-2 and D-2), are correct and true in 
setting out the materials shipped by claimant and the charges therefor. 

That claimant, Material Service Corporation, An Illinois Corporation, 
is the owner of all of the claim herein set forth; that no assignment or 
transfer of said claim or any part thereof has been made; that no other 
person, firm or corporation has an interest therein; that claimant is justly 
entitled to the amount herein claimed from the State of Illinois, after allowing 
all just credits; that no part of the amount due to claimant under said con- 
tract has been paid, but, to  the contrary, there is yet due and owing to 
claimant from respondent the sum of $1,318.61. 

That by reason of the lapse of the appropriation for the 68th Biennium, 
this amount due to claimant was unpaid, and, as stated in paragraph above, 
there were sufficient sums remaining in the lapsed appropriations to pay the 
amount due in full.” 

The Commissioner reported that he examined the 
stipulation, and found it to be true and correct; and, 
also, after having examined the correspondence and the 
Departmental Report, found that “ T h e  materials repre- 
sented by inuoices in question were received and used 
by  the Diuisioiz of Highways”, but that “theiy accounts 
cannot be scheduled a n d  uouchered f o r  payment, because 
the biewial appropriatiovzs f r o m  which they were pay- 
able have lapsed”. 
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This Court has had occasion to pass upon several 
matters of a similar nature. In these previous cases, we 
have held that an award would be entered where there 
were s d c i e n t  unexpended funds available in the appro- 
priation to pay the claim had it been received in apt 
time. Funds were available in the present case at the 
time the services were performed. The materials were 
furnished, and the work satisfactorily performed and 
accepted by respondent. The only reason it was necessary 
for claimant to file the daim under consideration was due 
to the fact that the appropriations from which it could 
have been paid had lapsed. 

In  accordance with the recommendation of the Com- 
missioner, who heard this case, an award is hereby made 
by this Cowt to  claimant, Material Service Corporation, 
An Illinois Corporation, in a total amount of $,1,318.61. 

c 

(No. 4806-Claim denied.) 

IRENE SCHWARTZ, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion filed July 24, 1958. 

BAKER, KAGY AND WAGNER, AND FRANCIS D. CONNER, 

LATHAM CASTLE, Attorney General ; C. ARTHUR 

Attorneys for Claimant. 

NEBEL, Assistant Attorney General, for Respondent. 
JURISDICTION-mUinteMnCe of CWnty Court house. Respondent is not 

liable for the alleged negligent acts of the aids and employees of a county of 
the state. 

FEARER, J. 
On January 29,1958, a complaint was filed on behalf 

of Irene Schwartz for certain personal injuries sustained 
by her on February 1, 1956 on the court house steps, 
St. Clair County, Belleville, Illinois. It alleges that on 
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said date claimant was subpoenaed to testify in a case 
being heard in St. Clair County, and, when leaving the 
court house, she slipped and fell on the steps. 

In  the complaint, it is alleged that the State of 
Illinois and the County of St. Clair negligently and 
carelessly maintained the steps of the court house, and 
permitted the same to become smooth, slippery and 
dangerous ; and, more particularly, negligently and care- 
lessly attempted to remove snow, which had accumulated 
upon the steps of said court house, and did so in such 
a careless and negligent manner that a thin layer of ice 
was permitted to remain upon the steps. This made them 
extremely slippery and hazardous, which condition was 
not visible upon reasonable examination. 

A motion was filed by respondent to dismiss said 
complaint for the reason that it was substantially in- 
sufficient in law to state a cause of action against re- 
spondent, and, further, that respondent had no legal 
duty to  maintain the county court house of St. Clair 
County. Respondent filed suggestions in support of its 
motion to dismiss, and claimant also filed suggestions in 
opposition t o  the motion to dismiss. 

This matter comes on before the Court on the com- 
plaint and motion to dismiss, together with the sugges- 
tions filed by claimant and respondent in support of their 
respective positions. 

As pointed out in a number of decisions by this 
Court, the State of Illinois is not liable for the acts of 
officers, agents o r  servants of political divisions or  mu- 
nicipal corporations. (Daversz vs. State, 21 C.C.R. 236; 
B. m d  F. Hi-Line Constl-uction C o r p  vs. State, 21 C.C.R. 
189.) Inasmuch as respondent is not liable for the alleged 
negligent acts of the agents, servants and the employees 
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of the County of St. Clair, it is the opinion of this Court 
that the complaint should be dismissed. 

The motion of respondent to  dismiss is, therefore, 
allowed, and the claim accordingly dismissed. 

(No. 4819-Claim denied.) 

HAROLD F. PACHA, Claimant, vs. STATE OF ILLINOIS, Respondent. 

Opinion fled July 24, 19S8. 

HAROLD F. PACHA, Claimant, pro se. 
LATHAM CASTLE, Attorney General ; C. ARTHUR 

NEBEL, Assistant Attorney General, for Respondent. 

STATE OFFICERS AND AGENTSAUty to protect pTO/Jel'fy Of employees. 
The state is not an insurer of the property of its employees, and where an 
employee elects to use personal property in his employment, he assumes the 
risk of its loss. 

PLEADINGS--neCf?SSity to  allege breach of duty. Where complaint was a 
mFre recitation of facts, and did not set forth an admission or commission of 
an unlawful act by any of the agents of the State of Illinois, an award will 
be denied. 

JURISDICTION-~imitQtiO~.  Where complaint showed on its face that 
the action accrued more than two years prior to the date it was filed, it is 
barred by Section 22 of the Court of Claims Act. 

I 

FEARER, J. 
On May 8, 1958, claimant, Harold F. Pacha, filed 

a complaint in this Court seeking payment for loss of 
certain personal property on March 10, 1956. 

The complaint states that on the latter date claimant 
was a civilian employee of the Military and Naval De- 
partment of the State of Illinois, and was classified as 
an Administrative Assistant to the United States Prop- 
erty and Fiscal Officer for Illinois. 

On March 7, 1956, claimant was ordered to  proceed 
to Camp McCoy, Wisconsin on temporary duty in con- 
nection with a National Guard Conference for Field 
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Training, and upon completion thereof to return to  his 
proper station. Claimant, together with two other 
officers, were transported to their destination in a plane 
assigned to the 126th Fighter Interceptor Group of the 
170th Fighter Interceptor Squadron of the Illinois Na- 
tional Guard, which was piloted by Major Robert H. 
MaoDonald. On the return flight, trouble developed in 
the engine, and the plane crashed and burned approxi- 
mately nine miles south of Sparta,, Wisconsin. 

As a result of said accident, a number of personal 
articles belonging to claimant were destroyed. A bill 
of particulars, incorporated in the complaint, sets forth 
the items lost, and makes a valuation thereon in a total 
amount of $343.00. 

A motion to dismiss the complaint was filed by 
respondent for the following reasons: (1) I t  is sub- 
stantially insufficient in law to state a cause of action; 
(2) No breach of duty, statutory or otherwise, is shown 
to be owed claimant; and, (3)  The complaint was not 
filed within the two year period after the cause of action 
accrued, and, therefore, is barred by the statute of 
limitations. Copies of the motion and points and au- 
thorities in support thereof were served on claimant, and 
no reply brief was filed by claimant in this cause. 

In  prior decisions, this Court has held that the State 
of Illinois is not an insurer of the property of its em- 
ployees. In  the event an employee elects to use personal 
property in his employment, he assumes the risk of its 
loss. (Klirnek rs. State  of Illi.izois, 21 C.C.R. 145.) 

The complaint does not set forth or charge respond- 
ent, by and through its agents and servants, with negli- 
gent acts, which would create a liability on the part of 
respondent. The complaint is a mere recitation of certain 
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facts concerning a plane crash, and description of the 
personal property in question. It does not set forth an 
omission o r  commission of an unlawful act by any of the 
agents of the State of Illinois in the operation of the 
plane. 

Since the complaint was not filed within two years 
from the time of the alleged accident, it is barred by 
Section 22 of the Court of Claims Act, (Chap. 37, Par. 
439.22, 1957 Ill. Rev. Stats.). 

For  the reasons above stated, the motion of re- 
spondent to  dismiss is hereby allowed, and the claim 
accordingly dismissed. 
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L. W. Amett and American Insurance Company 
John Thomas Whitman 
Harold C. Whitman 
Nettie Friedhoff 
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American Fidelity and Casualty Company, Inc., A Corporation 
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William Schwarz, Sr., E t  AI 
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Carter Jenkins, Et  AI 
Sam Miner 
Charles Baron Ford, Inc., An Illinois (Corporation 
Milo F. Vogt, d/b/a Petersburg Plumbing and Heating Company 
Shell Oil Company, A Corporation 
Mildred Beck Hopper 
Joseph Frenchak 
Mabel Bredehoft 
Northwestern University 
Julian Engineering Co., An Illinois Corporation 
Jack Goldsberry 
Erma Goode Williams, E t  AI 
Eural Black and J. D. Broach 
Roy Havel, Et  A1 
Michael Postregna 
Hattie Chatfield, Exec., Et  AI 
Gloria Drogos, E t  AI 
Mollie Leon 
Donald Iglinski 
Thomas E. Chase 
Robert Loehmann and Mid-States Insurance Company 
Grain Dealers Mutual Insurance Company, A Corporation 
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